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V.  Stanton,  HI  Ind.  540.  .693 

Whiting  V.  Gaylord,  66  Conn. 

337 549 

Wickwire  v.  Town  of  Angola,  4 

Ind.  App.  253 246 

Wilkin's  Guardian,  146  Pa.  St. 

585 107 

Wilkinson    v.    Vordermark,    32 

Ind.  App.  633 304,  334 

Williams  v.  Allen,  40  Ind.  295.319 
V.  Heard,  140  U.  S.  529. . .  197 

V.  Manley,  33  Ind.  App. 

270 46 

V.  Markland,  15  Ind.  App. 

669 138 

V.  North  Wis.  Liunber  Co., 

124  Wis.  328 89,90 

V.  Resener,  25  Ind.  App. 

132 161 

V.  State,  169  Ind.  384. ..  .349 

Williamson  v.  Houser,  169  Ind. 

397  . 491 

Willis  v.* Mabon,  48  Minn.  140 .268 
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Willitts  V.  Schuyler,  3  Ind.  App- 

118 47 

Wilson   V.    Ohio   Farmers   Ins. 

Co.,  164  Ind.  462 363 

V.  Otis,  71  N.  H.  483 

168,  169,  170 

V.  Simmons,  89  Me.  242.  .283 

Windstanley    v.    Second    Nat. 

Bank,  13  Ind.  App.  544.477,  480 
Wingate  v.  Harrison  School  Tp., 

59  Ind.  520 633 

Wintrode    v.    Renbarger,     150 

Ind.  556 484 

Wolfe   V.    McMillan,    117    Ind. 

587 575,584 

Woodhouse  v.  Crandall,  197  111. 

104 477,478 

Woodward   v.    Dobyzkoski,   34 

Ind.  App.  658 579 

V.  Mitchell,  140  Ind.  406.  .112 

Worth  V.  Patton,  5  Ind.  App. 

272 225 

Wosbigian  v.   Washburn,   etc., 

Mfg.  Co.,  167  Mass.  20 90 


Wrape   v.    Hampson,    78    Ind. 

499 319 

Wredman   v.    Falls  City  Sav., 

etc.,  Assn.,  40  Ind.  App.  478.139 
Wright  V.  Chicago,  etc.,  II.  Co., 

160  Ind.  583 526,543 

Wrought    Iron    Bridge    Co.    v. 

Board,  etc.,  19  Ind.  App.  672 

77,638 

Wyman   v.    Robinson,   73   Me. 

384 626 

Wyser  v.  Calhoun,  11  Tex.  323.  16 


Xenia  Real  Estate  Co.  v.  Macy, 
147  Ind.  568 445 


Young  V.  Western  Union  Tel. 
Co.,  107N.  C.  370 430 

Zimmerman    v.    Druecker,    15 

Ind.  App.  512 207 

Zuelly  V.  Casper,  160  Ind.  455.  .633 
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Section     349  Bums  1901 483 

Section     644  Bums  1901 314 

Section  3453  Bums  1901 362 

Section  3621  Burns  1901 264 

Section  3626  Burns  1901 263 

Section  4247  Burns  1901 264 

Section  4367  Burns  1901 451 

Section  4443a  et  seq.  Bums  1901 279, 281 

Sections  4443b-4443d  Bums  1901 281 

Sections  4443e-4443k  Bums  1901 282 

Section   4443p  Bums  1901 282 

Sections  5589-6692  Bums  1901 75 

Section  6591  Bums  1901 76 

Section  5594ql  Bums  1901 75, 76 

Section  6646  Bums  1901 130 

Section  6648  Bums  1901 42 

Section  6769  Bums  1901 445 

Section  6960  Bums  1901 291 

Section  6962  Bums  1901 291 

Section  6964  Bums  1901 291 

Section  7087e  Bums  1901 178 

Section  7090  Bums  1901 35, 37 

Section     644a  Bums  1905 313,341 

Section  3797  Bums  1905 451 

Section  6730  Bums  1905 492 

Section  8421  Bums  1905 106 

Section     343  Bums  1908 116, 137, 173, 392,  683 

Section     347  Bums  1908,  §342  Homer  1901 86 

Section     362  Bums  1908 13, 150, 574, 604 

Section     368  Bums  1908 682 

Section     376  Bums  1908 145 

Section     386  Bums  1908 : 115 

Section     403  Bums  1908,  §394  Homer  1901 86 

Section     407  Bums  1908. 173 

Section     418  Bums  1908 445, 468 

Section     419  Bums  1908 505, 510, 511, 512 

Section     422  Bums  1908 492 

Section     621  Bums  1908 319, 320 

Section     626  Bums  1908 319,320 

Section     632  Bums  1908 611 

Section     633  Bums  1908 19 

Section     636  Bums  1908 19 

Section     668  Bums  1908 708 

Section     660  Bums  1908 315, 708 

Section     661  Bums  1908 484,708 

Section     685  Bums  1908 434 

Section     663  Bums  1908 305 

Section     664  Bums  1908 56 

Section     666  Bums  1908 55 

Section     666  Bums  1908 t 56, 61 

Section     667  Bums  1908 677 
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3101 
3154 
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4763 
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5474 
5476 
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6405 
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7663 
7851 
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7856 
7981 
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8017 
8025 
8029 
8045 
8295 
8297 
8305 
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8323 
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8682 


Burns  1908 3a3 

Bums  1908 57 

Bums  1908 55,  66,  (30 

Burns  1908 699 

Bums  1908 613 

Bums  1908 709 

Bums  1908 465 

Bums  1908 645 

Bums  1908 167 

Bums  1908 167 

Bums  1908. 256,  642 

Bums  1908 711 

Bums  1908 632 

Bums  1908 366 

Bums  1908 488 

Bums  1908 488 

Bums  1908 488 

Bums  1908 674 

Bums  1908 492 

Bums  1908 362 

Bums  1908 146 

Bums  1908 349 

Bums  1908 145 

Bums  1908 131 

Bums  1908 .161 

Bums  1908 64 

Bums  1908 64, 67 

Bums  1908 425 

Bums  1908 422 

Bums  1908 75 

Bums  1908 75 

Bums  1908 75 

Bums  1908 .451 

Bums  1908 414 

Bums  1908 220 

Bums  1908 139, 140,225. 

Bums  1908 225 

Bums  1908 139, 140 

Bums  1908 139, 140 

Bums  1908 81 

Bums  1908 81 

Bums  1908 , 157, 601 

Bums  1908 179 

Bums  1908 181,256, 562 

Bums  1908 181 

Bums  1908 387,388. 517 

Bums  1908 388, 690 

Bums  1908 79 

Bums  1908 79 

Bums  1908 49 

Bums  1908 401, 402 

Bums  1908 49 

Bums  1908 406 

Bums  1908 405 

Bums  1908 643 

Bums  1908 263 

Bums  1908 262 

Bums  1908 265 

Bums  1908 264 

Bums  1908 667 
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Section     338  R.  S.  1881 115, 137, 173,392, 683 

Sectiotn     342  R.  S.  1881 86 
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Section     362  R.  S.  1881 682 
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Section     376  R.  S.  1881 115 

Section     394  R.  S.  1881 86 

Section     398  R.  S.  1881 173 

Section     409  R.  S.  1881 445, 468 

Section     410  R.  S.  1881 605, 510, 511, 612 

Section     418  R  S.  1881 492 

Section     498  R.  S.  1881 319,320 

Section     508  R  S.  1881 611 

Section     609  R.  S.  1881 19 

Section     611  R.  S.  1881. 19 

Section     533  R.  S.  1881 708 

Section     535  R  S.  1881 314,316,708 

Section     559  R.  S.  1881 434 

Section     636  R.  S.  1881 303 

Section     649  R  S.  1881 57 

Section     650  R.  S.  1881 55, 66, 60 

Section     657  R.  S.  1881 613 

Section     658  R.  S.  1881 709 

Section     660  R.  S.  1881 466 

Section     668  R.  S.  1881 645 

Section     823  R.  S.  1881 167 

Section  2049  R.  S.  1881 632 

Section  2696  R  S.  1881 492 

Section  3022  R.  S.  1881 ♦.  .362 

Section  3023  R.  S.  1881 362 

Section   3086  R.  S.  1881 264 

Section  3091  R.  S.  1881 263 

Section  3263  R.  S.  1881 264 

Section  3333  R.  S.  1881 451 

Section  3770  R.  S.  1881 145 

Section  3903  R.  S.  1881 131 

Section  4064  R.  S.  1881 64 

Section  4056  R.  S.  1881 64, 67 

Section  4438  R.  S.  1881 451 

Section  4921  R.  S.  1881 414 

Section   6032  R.  S.  1881 445 

Section  6116  R.  8.  1881 139, 140, 225, 291 

Section  5117  R.  S.  1881 225, 291 

Section  5119  R.  S.  1881 139, 140,  291 

Section  6209  R.  S.  1881 36, 37 

Section  6319  R.  S.  1881 49 

Section  5748  R.  S.  1881 75 

23  Stat.  U.  S.,  p.    64 390 

30  Stat.  U.  S.,  p.  650 376 

30  Stet.  U.  S.,  p.  664 194 

30  Stat.  U.  S.,  p.  660 195 

30  Stat.  U.  S.,  p.  564 196 

30  Stat.  U.  S.,  p.  665 193 

Acta  1877,  p.    62 646 

Acta  1883,  p.    48 42 

Acta  1883,  p.    61 167 

Acta  1883,  p.  102 319,320 

Acta  1883,  p.  140 79 

Acta  1886,  p.    36 81 

Acta  1886,  p.  129 130 
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Acts  1885,  p.  239 488 

Acts  1889,  p.  257 79,388,690 

Acts  1891,  p.    71 366 

Acts  1891,  p.  199 262, 263, 264, 265 

Acts  1891,  p.  404 488 

Acts  1893,  p.  294 157,  601 

Acts  1895,  p.  205 674 

Acts  1895,  p.  248 401 

Acts  1897,  p.  253 49 

Acts  1897,  p.  318 146 

Acts  1899,  p.    58 13, 150, 574, 604 

Acts  1899,  p.  170 75 

Acts  1899,  p.  231 179, 181,256,562 

Acts  1899,  p.  343 75, 76 

Acts  1899,  p.  378 425 

Acts  1899,  p.  467 75 

Acts  1899,  p.  569 387,388, 517 

Acts  1901,  p.    48 75 

Acts  1901,  p.  375 349 

Acts  1901,  p.  401 279,281,282 

Acts  1901,  p.  565 256,642,  711 

Acts  1903,  p.    49 105 

Acts  1903,  p.  181 422 

Acts  1903,  p.  318 75 

Acts  1903,  p.  338 55,  56,  59,  61, 305, 313, 341, 677,  699 

Act*  1903,  p.  394 139, 140 

Acts  1905,  p.      7 401, 402 

Acts  1905,  p.    65 405, 406 

Acts  1905,  p.  219 451 

Acts  1905,  p.  236 643 

Acts  1905,  p.  521 220, 492 

Acts  1907,  p.    46 161 

Acts  1907,  p.    73 488 

Acts  1907,  p.  558 666 

Acts  1907,  p.  652 484, 708 
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Abbott,  Trial  Brief  on  the  Facts 
(2ded.),  519 200 

3  Am.  and  Eng.  Ency.  Law, 
929-932 355 

3  Am.  and  Eng.  Ency.  Law 
(2ded.),  249 117 

16  Am.  and  Eng.  Ency.  Law 
(2ded.),  937 358 

17  Am.  and  Eng.  Ency.  Law 
(2ded.),  1073 300 

20  Am.  and  Eng.  Ency.  Law 
(2ded.),  55 251 

22  Am.  and  Eng.  Ency.  Law 
(2ded.),  246 549 

24  Am.  and  Eng.  Ency  Law 
(2ded.),  1034 660 

2  Bacon,   Ben.   Soc.   (3d  ed.), 

J443 641 

Black,  Interp.  of  Laws,  p.  141 .  .257 

,  p.  143 258 

1  Blackstone's  Conmi.  (Lewis's 

ed.),  ^462 106 

Brandenburg,   Bankruptcy    (3d 

ed.),  §435 ." 376 

,  §992 376 

1  Brandt,  Suretyship  (3d  ed.), 
§126 626 

Collier,   Bankruptcy   (5th  ed.), 

p.  207 377 

,  p.  478 376,  377 

2  Ck)oley,  Taxation  (3d  ed.), 
1153 284 

Cooley,  Torts  (2d  ed.),  ♦175. .  .708 
2  Current  Law,  p.  869 517 

4  Current  Law,  p.  618 517 

1  Cyc.  Law  and  Proc.,  243 456 

5  (>c.  Law  and  Proc,  343 196 

24  Cyc.  Law  and  Proc,  117 470 

2  Dillon,  Mun.  Corp.  (4th  e<i.), 
§1049 568 


EUiott,  App.  Proc,  §148. 

,  §186 

,  §193 

,  §306 

,  J318 

,§323 
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,§640 

,§703 
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...147 
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...269 
. . .334 
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. . .216 
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3  EUiott,  Evidence,  §2111 708 

3    Elliott,    Raihx)ad8,    §§1248- 

1250 600 

Elliott,  Roads  and  Sts.  (2d  ed.), 

§161 220 

,  §175 220 

§176 446 
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Ewbank's  Manual,  §46 486 

,  §126 334 
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,  §161 304 

,  §210 645 

,  §256 264 

Henry,  Probate  Law,  §900 47 

2  High,  Injunctions  (4th  ed.), 
§1251 77 

1   Jones,  Mortgages  (6th  ed.), 

§272 583 

,  §275 584 

1  Joyce,  Insurance,  §439 358 

2  Joyce,  Insurance,  §1398 351 

2  Kent's  Comra.  (12th  ed.  by 
Hohnes),  *226,  note  c 106 

2  Kent's  Comra.  (12th  ed.), 
*468 116 

Kerr,  Insiuunce,  §133 189 

2  Labatt,   Master  &  Serv.,  p. 

1726 251 

Loveland,  Bankruptcy  (3d  ed.), 

§149 190,196 

,§270 196 

Maxwell,  Interp.  of  Stat.  (3d 
ed.),  p.  469 257 

1  May,  Insurance  (4th  ed.), 
§60 188 

2  May,  Insurance  (4th  ed.), 
§478 641 

Niblack,  Mut.  Ben.  Soc,  §370.  .641 

2  Parsons,  Contracts  (7th  ed.), 

*677-*()81 355 

Pingrey,  Suretyship,  §74 626 

,  §112 625 
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§846 115 
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1  Thompson,  Negligence  (2d 
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§466 5 
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,§61 168 
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tion, §461 485 

2  Wood,  Raihx>ads  (Minor's  ed.), 
§276 131 
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CASES  DECIDED 


IN  THE 


Appellate  Court 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1907,  AND  MAY  TERM, 
1908.  IN  THE  NINETY-SECOND  YEAR  OF  THE  STATE. 


Baughman  et  al.  V.  Lowe. 

[No.  6,017.     Filed  January  7,  190S.] 

1.  Pleading. — Anstoer, — Sustaining  Demurrer  to  Paragraph  of. — 
FactH  Provable  Under  Another  Paragraph. — Sustaining  a  demur- 
rer to  a  paragraph  of  answer  is  liarmless,  where  the  facts  therein 
contained  are  provable  under  another  paragraph,    p.  2. 

2.  Trial — Instructionn. — Erroneous  in  Favor  of  Appellant. — Ap- 
pellant cannot  complain  of  erroneous  instructions,  where  the 
errors  were  in  his  favor,    p.  2. 

2.  Trusts. — Money  Collected  by  Attorney. — Care. — Money  collected 
by  an  attorney  for  his  client  belongs  to  the  client ;  and  in  taking 
care  of  such  money,  the  attorney  is  required  to  use  the  care  that 
a  pmdent  and  diligent  man  would  exercise,    p.  4. 

4.  Sake. — Money  Collected  by  Attorney. — Deposit  in  Attorney's 
Name. — Rights  of  Client. — Where  an  attorney  collects  money  for 
his  client  and  deposits  it  in  a  banlE  to  his  ovm  credit,  the  client 
may  elect  to  treat  such  deposit  as  a  trust  fund,  or  hold  the  attor- 
ney personally  responsible  for  the  amount,    p.  4. 

5.  EviiHrNCE. — Declarations  to  Bank  Ofjlcer  as  to  Ownership  of 
Money. — In  an  action  by  a  client  against  his  attorney  for  money 
collected,  declarations  made  by  such  attorney  to  the  officers  of  a 
bank  where  the  attorney  deposited  such  money  to  his  own  credit, 
are  inadmissible  in  evidence,  there  being  nothing  to  show  that 
the  attorney's  directions  for  deiKJSiting  were  not  complied  with, 
p.  4. 


2  APPELLATE  COURT  OF  INDIANA, 

Baujshman  r.  Lowe — 41  Ind.  App.  1. 

6.  Payment. — Checka. — Preftumptious. — There  is  a  disputable  pre- 
sumption that  the  acceptance  of  a  check  does  not  discharge  the 
indebtednens  for  which  it  is  given,  unless  it  is  presented  and  paid 
or  certified,    p.  5. 

7.  Same. — Checks. — Burden  of  Proof. — ^The  burden  to  prove  that  a 
checlv  was  received  in  payment  and  discharge  of  a  debt  is  upon 
tlie  drawer  of  tlie  check,    p.  5. 

8.  Same. — Checks. — Evidence. — Where  the  evidence  showed  that 
an  attorney  collected  money  for  his  client  and  deiwsited  it  in  his 
own  name  in  a  bank ;  that  payment  thereof  was  made  by  check 
which  was  accepted  in  settlement  of  the  amount  due;  that  the 
bank  on  which  the  check  was  drawn  closed,  and  the  check  was 
never  paid,  such  client  cannot  recover  against  such  attorney  for 
such  money,    p.  5. 

Prom  Newton  Circuit  Court;   Charles  W.  Hanley,  Judge. 

Action  by  John  C.  Lowe  against  Ulysses  M.  Baughman 
and  another.  Prom  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed, 

Foltz  <&  Spitler,  for  appellants. 
Emory  B,  Sellers,  for  appellee. 

RoBY,  C.  J. — Appellee's  complaint  was  in  three  para- 
graphs, the  first  a  common  count  for  money  had  and  re- 
ceived, the  second  and  third  setting  out  the  details  of  the 
transaction  out  of  which  the  alleged  liability  arose.     Appel- 
lants answered  in  five  paragraphs.     The  third  set  up 

1.  payment  by  check.     A  demurrer  for  want  of  facts 
was  sustained  to  it,  but  the  facts  therein  stated  were 

provable  under  other  paragraphs,  and  there  was  no  revers- 
ible error  in  the  ruling. 

It  is  claimed  that  certain  instructions  given  by  the  court 
were  inconsistent  with  each  other.     If  they  were,  it  was  be- 
cause part  of  them  were  more  favorable  to  appellants 

2.  than  they  should  have  been,  and  such  fact,  if  granted, 
furnishes  them  no  basis  for  complaint. 

The  jury  returned  a  general  verdict  against  appellants  for 
$673.66,  and  judgment  was  rendered  thereon.  The  court 
overruled  appellants'  motion  for  a  new  trial  and  such  ruling 
is  assigned  as  error. 


NOVEMBER  TERM,  1907. 


Baaghman  v.  Lowe — 41  Ind.  App.  1. 


The  facts  upon  which  the  ultimate  rights  of  the  parties  de- 
pend are  as  follows :  Appellee  owned  a  real  estate  mortgage 
and  employed  the  appellants,  who  are  attorneys,  to  foreclose 
and  collect  it.  Such  steps  were  taken  by  them  as  resulted  in 
the  payment  of  the  full  amount  to  them  on  April  15,  1904. 
They  immediately  notified  appellee  of  the  fact,  and  deposited 
the  money  to  the  credit  of  appellant  Williams  in  a  bank 
which  was  of  good  credit  and  repute.  On  April  16,  which 
was  Saturday,  appellee  came  to  their  law  offices,  and  a  com- 
putation of  the  amount  coming  to  him  was  made.  As  the 
conference  was  concluded  Baughman  said  to  his  coappellant : 
**Mr.  Williams,  Mr.  Lowe  wants  to  take  his  money  home, 
and  you  had  better  step  over  to  the  bank  so  he  can  take  the 
currency  home  with  him."  Williams  said:  '*A11  right," 
and  got  up  to  go,  and  ^Ir.  Lowe  said:  *Must  wait  a  minute, 
there  is  another  matter,  just  come  back, ' '  and  thereupon  en- 
tered upon  a  discussion  which  resulted  in  an  agreement  to 
pay  apx>ellee  $10  out  of  the  attorneys'  fee  allowed  by  the 
court  in  said  cause.  The  fee  was  in  part  for  an  attorney  in 
another  county  through  whom  the  business  had  come  to  ap- 
pellants. The  appellee  desired  to  collect  a  debt  owing  him 
from  this  attorney,  and  the  concession  was  made  to  him  as 
shown  upon  the  face  of  the  check  subsequently  given.  When 
this  matter  was  concluded  to  appellee's  satisfaction,  Baugh- 
man said:  **John,  you  have  waited  a  little  too  long.  The 
curtain  is  down  over  there  [referring  to  the  bank  which  was 
across  the  street  from  the  law  office],  you  cannot  get  any 
money  to-night."  Williams  then  said:  **We  will  just  send 
you  a  draft  for  this  Monday  morning,  or  I  can  give  you  my 
check. ' '  Lowe  said :  *  *  That  is  all  right,  you  can  send  me  a 
draft,  it  wiU  be  all  right,  or  you  can  just  give  me  a  clieck. 
I  had  just  as  lief  have  the  check  as  the  money.  I  have  a 
bank  account  at  Monticello,  and  it  will  not  cost  me  anything 
for  exchange.  I  had  just  as  soon  have  the  check  as  the 
money."  Thereupon  a  check  was  executed  in  terms  as 
follows : 
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** Rensselaer,  Indiana,  April  16,  1904.     No.  6. 
A.  McCoy  &  Co/s  Bank. 

Pay  to  John  C.  Lowe or  order  $629.24 

Six  hundred  twenty-nine  and  24-100 Dollars, 

In  full  for  Lowe-  George  A.  WilUams. 

West  settlement  and  $10 
on  Graves's  account 
to  Lowe." 

This  check  was  accepted  by  appellee,  who  on  the  next  day 
delivered  it  to  the  cashier  of  the  ^lonticello  bank  referred  to. 
The  McCoy  &  Co.'s  Bank  did  not  open  after  the  time  said 
check  was  given,  being  insolvent,  and  is  in  liquidation. 

The  money  collected  by  appellants  belonged  to  appellee. 

They  held  it  as  trustees  for  him.     The  rules  governing  their 

action  and  liability  in  regard  to  it  are  the  same  that 

3.  apply  to  other  trustees.  While  the  fund  is  kept  in- 
tact as  a  trust  fund,  the  trustee  is  relieved  from  lia- 
bility if  he  exercises  the  care  of  a  prudent  and  diligent  man. 
Had  the  fund  in  question  been  deposited  in  the  names  of  ap- 
pellants as  attorneys  for  appellee,  there  would  be  no  reason- 
able ground  for  asserting  individual  liability  on  their  part. 
It  was  not  so  deposited.  The  deposit  was  made  to  the  per- 
sonal credit  of  a  member  of  the  firm,  and  it  is  settled 

4.  that  under  such  circumstances  the  beneficiary  may 
treat  the  fund  as  th^  property  of  the  trustee  and  hold 

him  personally  therefor,  or  he  may  elect  to  claim  the  fund. 
Naltner  v.  Dolan  (1886),  108  Ind.  500,  505,  58  Am.  Rep.  61; 
Allen  V.  Davis  (1897),  17  Ind.  App.  338,  344. 

Appellants  offered  to  prove  that  when  the  deposit  was 

made  the  bank  officer  was  told  whose  money  it  was.     Such 

proof  was  rightly  rejected.     Had  they  desired  to  de- 

5.  posit  as  attorneys  or  trustees  for  appellee,  or  to  his 
credit,  they  could  easily  have  done  so.    They  do  not 

offer  to  show  that  their  directions  in  connection  with  the  de- 
posit were  not  followed.  It  must  therefore  be  held  that  they 
were  indebted  to  appellee  in  the  amount  received  by  them  for 
him. 
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But  one  further  question  remains,  and  that  is  whether 

there  is  evidence  to  support  the  verdict  which  includes,  as 

being  within  the  issues,  a  finding  that  said  sum  has 

6.  not  been  paid.     The  law  upon  the  question  of  pay- 
ment by  check  is  also  well  settled.    When  a  check  is 

transferred  in  settlement  of  a  debt,  the  implication  is  that  it 
does  not  constitute  an  absolute  discharge  until  the  check  is 
presented  by  the  creditor  and  paid  or  certified.  Cox  v. 
Hayes  (1897),  18  Ind.  App.  220;  Sutton  v.  Baldmn  (1896), 
146  Ind.  361;  Boyd  v.  Olvey  (1882),  82  Ind.  294;  Tiede- 
man.  Commercial  Paper,  §456.  The  burden  was  therefore 
upon  the  appellants  to  overcome  the  presumption 

7.  that  the  delivery  and  acceptance  of  the  check  consti- 
tuted a  conditional  payment.     Cox  v.  Hayes,  supra; 

Sutton  V.  Baldmn,  supra. 

In  the  face  of  appellee's  statement  putting  the  check  on 

the  same  footing  as  money,  it  is  diflScult  to  believe  that  the 

intention  of  the  parties  was  anything  except  to  close 

8.  the  transaction.    The  statement  on  the  face  of  the 
check  accords  with  such  purpose.    It  is  not  difficult  to 

find  reasons  why  appellee  might  be  more  than  willing  to  take 
the  check  as  payment.  Certainly  no  one  but  himself  was  re- 
sponsible for  payment  not  having  been  made  in  money,  and 
while  his  action  in  that  respect  was  probably  influenced  by 
his  desire  to  get  $10  out  of  the  attorneys'  fee,  it  was  never- 
theless his  action.  Had  he  demanded  currency  even  after 
the  bank  was  closed,  arrangements  might  have  been  made  to 
secure  it  for  him.  He  made  no  such  demand,  but  expressed 
himself  as  equally  satisfied  with  the  check,  and  probably 
was,  in  fact,  better  satisfied  with  it,  since  it  afforded  a  con- 
venient method  of  transferring  the  amount  to  his  bank  in 
Monticello.  Of  course,  none  of  the  parties  anticipated  the 
failure  of  the  bank,  but  subsequent  facts  not  within  their 
contemplation  do  not  bear  upon  their  original  intention.  It 
is  to  be  observed  that  appellee  at  no  place  in  his  testimony 
denied  the  acceptance  of  the  check  in  full  settlement  of  the 
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account.  Neither  did  he  dispute  the  account  of  the  transac- 
tion above  referred  to.  11  is  counsel  in  their  able  brief  fail 
to  indicate  any  evidence  tending  to  show  that  the  check  was 
not  accepted  in  payment  of  the  debt.  The  verdict  upon  that 
issue  depends  entirely  upon  the  presumption  before  stated. 
It  is  a  disputable  presumption,  and  cannot  overcome  proved 
facts  inconsistent  therewith.  Keck  v.  State  (1895),  12  Ind. 
App.  119.  When  appellee  took  the  check  in  preference  to 
the  money  in  payment  of  the  amount  due  him,  it  became  his 
check  ''just  as  if  appellant  had  paid  her  [him]  so  much 
money,"  and  the  debt  was  extinguished.  Northwestern, 
etc.,  Ins.  Co.  v.  Kidder  (1904),  162  Ind.  882,  66  L.  R.  A.  89. 
The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  appellants'  motion  for 
a  new  trial,  and  for  further  consistent  proceedings. 


Harrison,  Trustee,  et  al.  v.  Western 
Construction  Company. 

[No.  0,145.     Filed  January  7.  1908.] 

1.  Appeal. — Motion  to  Dismiss. — Jurisdietion. — A  formal  motion 
to  dismiss  an  appeal  is  not  necessary,  where  the  Appellate  Court 
has  no  jurisdiction,    p.  7. 

2.  Same. — Parties.— V^^hvre  all  of  the  parties  aflFected  by  the  judg- 
ment appealed  from  are  not  made  parties  on  appeal,  the  appeal 
will  be  dismissed,    p.  7. 

3.  Infants. — Parties. — i^trcet  Improve mc fit  Liens. — Guardian  and 
Ward. — An  infant  owner  of  real  estate  is  a  necessary  and  proper 
party  to  a  suit  for  tlie  foreclosure  of  a  street-improvement  lien 
affecting  such  property,  her  guardian  being  neither  a  necessary 
nor  a  proper  party  thereto,    p,  8. 

4.  Same. — Guardian  and  Ward. — Ditties. — The  guardian  should 
appear  and  defend  for  his  ward;  but  in  actions  affecting  the 
ward's  title,  the  ward  is  the  proper  party,  and  process  must  be 
served  upon  such  ward  the  same  as  upon  an  adult,    p.  8. 

From  Superior  Court  of  Marion  County  (69,255)  ;  John 
L.  McM aster,  Judge. 
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Suit  by  the  Western  Construction  Company  against  Rus- 
sell B.  Harrison,  trustee,  and  others.  From  a  decree  for 
plaintiff,  Russell  B.  Harrison,  trustee,  and  another  appeal. 
Appeal  dismissed. 

Russell  B,  Harrison  and  Milton  L.  Claivson,  for  appel- 
lants. 

Wilson  d'  Toiv7iley,  for  appellee. 

R.VBB,  J. — This  suit  was  brought  in  the  court  below 
against  Russell  B.  Harrison,  trustee,  Mary  Harrison  McKee 
and  Elizabeth  Harrison.  The  complaint  alleges  that  these 
parties  are  the  owners  as  tenants  in  common  of  certain  real 
estate  in  the  city  of  Indianapolis,  and  asserts  a  street-im- 
provement lien  against  this  property.  Such  proceedings 
were  had  in  the  court  below  as  resulted  in  a  finding  and  de- 
cree against  all  of  said  parties,  declaring  a  lien  on  said 
premises  in  appellee's  favor,  and  directing  the  sale  of  the 
premises  to  pay  and  satisfy  the  same.  Russell  B.  Harri- 
son, as  trustee,  and  Mary  Harrison  McKee,  have  taken  a 
vacation  appeal  to  this  court,  without  making  a  party  thereto 
their  codefendant,  Elizabeth  Harrison,  and  while  no 

1.  formal  motion  to  dismiss  the  appeal  has  been  made  in 
this  court,  appellee  insists  that  it  is  the  duty  of  this 

court  to  dismiss  such  appeal  for  want  of  jurisdiction. 

It  has  been  decided  so  often  that,  unless  all  parties  af- 
fected by  the  judgment  appealed  from  are  parties  the  appel- 
late court  has  no  jurisdiction  to  hear  and  determine 

2.  such    appeal,    the    question    is    not    an    open    one. 
Vordermark  v.  Wilkinson  (1895),  142  Ind.  142;  Ros- 

enbower  v.  Schuetz  (1895),  141  Ind.  44;  Gregory  v.  Smith 
(1894),  139  Ind.  48;  Michigan  Miit.  Life  Ins.  Co.  v.  Frankcl 
(1898),  151  Ind.  53.4;  Kemp  v.  Prathcr  (1905),  36  Ind. 
App.  382;  Polk  V.  Johnson  (1906),  167  Ind.  548;  Xordyke 
d-  Marmon  Co.  v.  Fitzpatrick  (1904),  162  Ind.  663;  Smith 
V.  Fairfield  (1901),  157  Ind.  491;  Inman  v.  Vogel  (1895), 
141  Ind.  138;  Units  v.  Martin  (1895),  141  Ind.  701. 
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In  the  case  of  Smith  v.  Fairfield,  supra,  the  Supreme 
Court  said:  **To  give  this  court  jurisdiction  of  an  appeal 
taken  in  vacation  the  assignment  of  error  must  contain  the 
full  names  of  all  parties  affected  by  the  judgment,  since  we 
have  no  power  to  disturb  a  joint  judgment  without  disturb- 
ing it  as  to  all,  and  have  no  jurisdiction  to  disturb  it  as  to 
those  who  are  not  parties  to  the  appeal." 

In  the  case  of  Michigan  Mut.  Life  Ins.  Co,  v.  Frankel, 
supra,  the  court  said:  '*The  fact  that  appellee  did  not 
move  to  dismiss  this  appeal  until  after  the  submission  of  the 
cause  to  this  court  and  the  filing  of  her  brief  on  the  merits  of 
the  action  cannot  serve  as  a  waiver  nor  a  bar  to  the  dismissal 
of  the  appeal.  •  •  *  The  question  is  one  relating  to 
jurisdiction,  and  is  therefore  a  matter  which  neither  the 
parties  to  the  appeal  nor  the  court  itself  can  waive  or  disre- 
gard." 

The  only  answer  to  this  point  offered  by  appellants  is  that 

Elizabeth  Harrison,  the  omitted  party,  was  an  infant,  and 

not  a  proper  party  to  the  case,  it  being  contended  that 

3.  her  guardian  should  have  been  made  a  party  defend- 
ant.    This  is  fallacious.     Elizabeth  Harrison,  though 

an  infant,  was  both  a  proper  and  necessary  party  defendant 
to  the  action,  even  though  she  was  a  minor  and  under  guard- 
ianship, and  the  guardian  would  be  neither  a  proper  nor 
a  necessary  party  to  the  action. 

It  is  true  that  it  is  the  duty  of  a  guardian  to  defend  ac- 
tions brought  against  his  ward,  and  for  that  purpose  he  has 
the  right,  and  it  is  his  duty,  to  appear  in  the  case  and 

4.  make  such  defense.    On  his  failing  to  do  so,  the  court 
appoints  a  guardian  ad  litem  to  conduct  the  defense 

for  the  infant.  All  actions  seeking  to  affect  the  title  of  the 
infant  to  real  estate  must  be  brought  directly  against  the  in- 
fant, and  process  must  be  served  upon  such  infant  precisely 
the  same  as  though  it  were  an  adult ;  otherwise  the  court  ob- 
tains no  jurisdiction  to  render  a  decree  that  would  bind 
either  the  infant  or  its  interest  in  the  property  sought  to  be 
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aflfected.  Pugh  v.  Pugh  (1857),  9  Ind.  132;  Carver  v. 
Carver  (1878),  64  Ind.  194;  Roy  v.  Rowe  (1883),  90  Ind. 
54. 

The  appeal  is  therefore  dismissed. 


Pfingston  v.  Grand  Lodge,  Ancient  Order  of 
United  Workmen  of  Indiajna. 

[No.  0,159.     Filed  January  7,  1908.] 

INSURANCB.  —  Mutual  Benefit,  —  Forfeiture  for  Nonpayment. — ^A 
member  of  a  beneficial  order  failing  to  pay  his  dues  for  the  month 
of  March,  1896,  became  suspended  thereby,  although  for  the 
months  of  September,  October  and  November,  1893,  such  member 
had,  while  sick,  paid  assessments  which,  because  of  his  sickness, 
were  not  required  by  the  by-laws,  the  right  to  have  such  assess- 
ments credited  on  delinquency  being  waived  by  his  failure  to 
claim  credit  therefor,  and  by  failing  to  ask  for  a  reinstatement 
before  his  death  which  occurred  six  years  later. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Oilchrist,  Judge. 

Action  by  Mary  F.  Pfingston  against  the  Grand  Lodge, 
Ancient  Order  of  United  Workmen  of  Indiana.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Oeorge  K,  Denton,  for  appellant. 
Charles  L.  Wedding,  for  appellee. 

CoMSTOCK,  J. — Appellant  brought  this  action  against  ap- 
pellee on  a  certificate  of  insurance  in  the  sum  of  $2,000  on 
the  life  of  John  H.  Pfingston,  her  husband.  In  her  amended 
complaint  she  set  up  the  certificate  of  insurance  and  alleged 
the  performance  of  all  the  conditions  thereof.  A  demurrer 
for  want  of  facts  was  filed  to  the  complaint  and  overruled. 
The  answer  set  up  a  forfeiture  for  failure  of  the  member  to 
pay  the  assessment  for  the  month  of  March,  1896,  on  or  be- 
fore the  twenty-eighth  day  of  said  month,  as  provided  in  the 
by-laws  of  the  association.  To  this  answer  a  reply  was  filed 
in  two  paragraphs,  the  first  being  a  general  denial.    The 
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second  set  up  a  by-law  which  provided  that  no  member  could 
become  delinquent  for  failing  to  pay  an  assessment  while 
sick,  and  alleged  that  the  member  was  sick.  At  the  close  of 
the  evidence  the  court  gave  a  peremptory  instruction  to  the 
jury  to  return  a  verdict  for  the  appellee,  which  was  done. 

The  error  relied  upon  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.  The  errors  stated  in  the  motion  may  be 
summed  up  under  the  head  of  the  action  of  the  court  in  di- 
recting the  jury  to  return  a  verdict  foB  the  appellee. 

The  insured  received  a  physical  injury    in    September, 

1893,  for  which  he  was  visited  at  least  once,  and  perhaps  sev- 
eral times,  by  his  physician.  The  last  medical  attention  given 
him  was  in  February,  1894.  His  death  occurred  in  May, 
1902,  and  resulted  from  carbolic  acid  taken  by  mistake. 
Sick  benefits  were  paid  him  in  December,  1893,  and  January, 

1894.  The  assessment  for  IMarch,  1896,  was  not  paid,  and  by 
the  operation  of  the  laws  of  the  order  he  w^as  suspended  on 
March  28,  1896,  and  so  remained  until  his  death.  The  by- 
laws of  the  order  required  a  sick  member  to  report  his  sick- 
ness to  the  master  workman.  There  was  no  positive  evi- 
dence that  any  notice  was  given  to  the  lodge  of  the  sickness 
of  the  insured,  although  there  was  evidence  that  sick  benefits 
were  paid  for  the  two  months  named.  Prom  this  it  might 
fairly  be  inferred  that  notice  of  some  kind  was  given.  From 
the  same  reasoning  it  may  be  concluded  that  the  sickness  ter- 
minated, in  the  opinion  of  the  parties  herein,  when  the  pay- 
ment of  sick  benefits  ceased.  There  is  evidence  that  the  as- 
sessments for  September,  October  and  November,  1893,  were 
paid.  It  is  argued  in  favor  of  appellant  that  during  these 
months  the  insured  was  sick,  and  for  such  payments  he 
should  have  had  credit  to  prevent  forfeiture.  This  for  the 
reason  that  a  by-law  provided  that  no  member  could  become 
delinquent  from  the  failure  to  pay  any  assessment  while 
sick,  provided  he  was  not  in  arrears  for  dues  or  assessments 
when  taken  sick,  and  that  up  to  March  1,  1896,  the  insured 
was  not  in  arrears.     But  there  was  no  forfeiture,  nor  was 
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there  any  delinquency  for  either  of  those  months.  The  de- 
linquency arose  more  than  two  years  afterwards,  and  there 
is  no  pretense  that  any  notice  was  given  the  master  workman 
of  sickness  for  the  month  of  March,  1896,  when  the  de- 
linquency occurred.  It  is  manifest  from  the  evidence  that 
neither  of  the  parties  understood  that  the  insured  was  en- 
titled to  credit  for  payments  for  September,  October  and 
November.  If  such  right  existed  it  was  waived,  not  only  by 
lapse  of  time,  but  by  the  conduct  of  the  insured.  Shortly 
after  he  had  failed  to  pay  such  March  assessment,  he  was 
asked  by  the  collector  of  the  lodge  if  he  did  not  want  to 
come  back  in  the  lodge,  to  which  he  answered,  that  ''as  soon 
as  he  had  enough  money  he  would  come  back."  That  was 
all  he  said.  He  at  no  time  claimed  that  he  was  entitled  to 
credit  for  the  payment  of  the  assessments  for  which  he  was 
not  liable,  nor  does  it  appear  that  he  had  made  any  effort 
for  reinstatement,  although  the  laws  made  provision  for 
the  reinstatement  of  a  member  who  had  forfeited  his  rights 
by  reason  of  nonpayment  of  assessments.  The  insured  knew 
that  he  had  been  suspended ;  knew  the  reason  therefor,  and 
for  six  years  acquiesced  therein.  In  the  meantime  the  order 
depended  for  its  life  upon  the  assessments  made  upon  its 
members.  There  is  no  equity  in  the  claim. 
Judgment  affirmed. 


Kokomo  Railway  &  Light  Company  v. 
Studebaker. 

[No.  6,032.     Filed  January  8,  1008.] 

1.  Pleading. — Complaint. — yegativing  Contributory  Negligence, — 
In  a  complaint  for  damages  for  personal  Injuries,  it  is  not  neces- 
sary to  negative  contributory  neglif?cnce.    p.  13. 

2.  Same. — Complaint, — Negligence, — Obstructing  f^treet, — A  com- 
plaint alleging  that  defendant  street  railroad  comiiauy  negligently 
piled  brick  in  the  street  and  failed  to  place  a  danger  signal 
thereby,   and   that  plaintiff,   without  knowledge  thereof,   while 
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riding  his  bicycle,  ran  against  such  obstruction  and  was  injured, 
states  a  cause  of  action,    p.  13. 

3.  Trial. — Instructions,— Erroneous  Theory. — In  an  action  against 
a  street  railroad  company  for  personal  injuries  sustained  by  the 
plaintiff  in  riding  his  bicycle,  at  night,  against  a  pile  of  brick 
negligently  placed  in  the  street  by  defendant,  instructions  framed 
upon  the  theory  that  wutributory  negligence  is  a  matter  of  law, 
and  that  defendant's  negligence  consisted  in  failing  to  keep  the 
street  in  repair,  were  properly  refused,    p.  13. 

4.  Same. — Instructions. — Bicyclists. — Care. — Presumptions  as  to 
Condition  of  Streets. — An  instruction  that  a  bicyclist  has  the 
right  to  ride  his  bicycle  on  the  streets  at  night,  and  may  assume 
that  the  streets  are  not  obstructed,  and  that  he  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in  so  doing,  is  correct 
p.  14. 

Prom  Howard  Superior  Court ;  B.  F.  Harness,  Judge. 

Action  by  Prank  L.  Studebaker  against  the  Kokomo  Rail- 
way &  Light  Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Kirkpatrick  <&  Morrison,  for  appellant. 
Blacklidge,  Shirley  &  Wolf,  for  appellee. 

RoBY,  C.  J. — The  assignments  are  that  the  trial  court 
erred  in  overruling  appellant's  demurrer  to  the  complaint, 
and  in  overruling  its  motion  for  a  new  trial. 

The  substance  of  the  complaint  is  that  appellant  owned 
and  operated  a  street  railway  over  Main  street  in  the  city  of 
Kokomo,  which  street  was  sixty  feet  wide,  and  paved  with 
brick ;  that  it  took  up  the  paving  brick  between  the  rails  of 
its  track  for  a  distance  of  from  fifty  to  sixty  feet,  and  placed 
them  between  the  track  and  the  curb;  that  such  space  was 
from  eighteen  to  twenty  feet  in  width,  and  that,  with  the 
exception  of  eight  or  ten  feet  thereof,  it  was  covered  by 
such  loose  brick;  that  such  brick  were  so  placed  as  to  ob- 
struct the  street,  and  allowed  to  remain  one  day  and  night ; 
that  it  placed  no  warning  or  signal  upon  or  about  said  brick, 
and  left  the  same  unguarded  and  unprotected ;  that  there 
was  no  light  at  the  point  where  the  brick  were  piled;  that 
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appellee  had  no  knowledge  of  the  conditions;  that  he  was 
riding  along  said  street  on  a  bicycle,  going  from  his  home 
to  his  place  of  business,  a  barber  shop  on  Main  street,  not 
far  from  said  obstruction;  that  it  was  about  8  o'clock  in  the 
evening  and  dark,  and  he  ran  upon  said  obstruction  and 
was  thrown  from  his  wheel  and  injured.  The  objection  to 
the  complaint  seems  to  involve  the  proposition  that 

1.  the  rider  of  a  bicycle  along  a  street  after  dark,  who 
runs  upon  an  obstruction  of  which  he  had  no  knowl- 
edge, is  contributorily  negligent.  It  was  not  necessary  to 
aver  freedom  from  negligence  in  the  complaint  (Acts  1899, 
p.  58,  §362  Burns  1908;  New  Castle  Bridge  Co.  v.  Doty 
[1906],  37  Ind.  App.  84;  New  Castle  Bridge  Co.  v.  Doty 
[1906],  168  Ind.  259);  and  while  the  rider  of  a  bicycle 

might  be  negligent  in  failing  to  discover  obstructions 

2.  in  the  street,  he  might  also,  in  the  exercise  of  the 
highest  care,  fail  to  discover  them.     The  complaint 

does  not  contain  averments  compelling  the  conclusion  of 
negligence.    The  demurrer  was  properly  overruled. 

An  answer  in  general  denial  was  filed,  the  cause  sub- 
mitted to  a  jury,  and  a  verdict  for  $1,000  returned,  upon 
which  judgment  was  rendered. 

The  instructions  requested  and  refused  by  the  court  pro- 
ceed upon  the  false  hypotheses  that  the  question  of  contrib- 
utory negligence  was  one  of  law,  and  that  the  negli- 

3.  gence  charged  was  in  failing  to  keep  the  street  smooth 
and  in  repair.  Contributory  negligence  was  a  ques- 
tion of  fact  to  be  determined  in  view  of  all  the  circum- 
stances, and  the  negligence  charged  was  not  in  allowing  the 
surface  of  the  street  to  become  worn'  and  rough,  but  in 
negligently  placing  and  keeping  an  obstruction  therein, 
which  is  an  entirely  different  thing.  State,  ex  rel.,  v.  French 
Lick  Springs  Hotel  Co.  (1907),  —  Ind.  App.  — ,  82  N.  E. 
801. 

The  instruction  given  to  which  objection  is  made  states 
that  the  appellee  had  the  right  to  ride  his  bicycle  on  the 
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street  in  the  night-time,  using  ordinary  care,   and 

4.    assuming  that  the  appellant  had  performed  its  duty. 

City  of  Indianapolis  v.  Mitchell  (1901),  27  Ind.  App. 

589;  Lyon  v.  City  of  Logansport  (1894),  9  Ind.  App.  21,  28. 

There  is  no  error  in  the  record  and  the  judgment  is 

affirmed. 


Closson  v.  Bligh. 

[No.  5.984.     Filed  January  8,  1908.] 

.  Evidence. — Affidavit  for  New  Trial,— Fl&intitfs  affidavit  in  sup- 
port of  his  motion  for  a  new  trial,  stating  tliat  upon  another  trial 
the  maker  of  the  note  sued  upon  would  be  present  and  would 
testify  that  defendant  did  sign  such  note,  is,  apart  from  such 
motion  and  other  affidavits  hi  support  thereof,  admissible  on 
behalf  of  defendant,    p.  15. 

.  Trial. — Instructions, — Failure  hy  Party  to  Produce  Evidence, — 
Bills  and  Notes, — An  instruction,  in  an  action  on  a  note,  that  if 
plaintiff  had  it  peculiarly  within  his  power  to  produce  a  witness 
who  knew  that  defendant  signed  or  did  not  sign  such  note,  and 
he  failed  to  produce  such  witness,  the  jury  had  the  right  to  infer 
that  the  evidence  of  such  witness,  if  he  had  been  produced,  would 
have  been  unfavorable  to  plaintiff,  is  correct,    p.  16. 

Same. — Instructions, — Bills  and  Notes, — Execution, — ^An  instruc- 
tion, in  an  action  on  a  note,  the  execution  of  which  is  denied, 
that  the  jury  may  consider  any  evidence  offered  as  to  the  genu- 
ineness of  the  signature,  but  that  the  mere  fact  of  reading  the 
note  in  evidence  constituted  no  proof  of  genuineness,  is  correct, 
and  is  not  misleading,  where  another  instruction  told  the  jury 
that  the  signature  on  the  note  might  be  compared  with  defend- 
ant's signature  introduced  and  admitted  to  be  genuine,    p.  18. 

Bills  and  Notes. — Execution. — Proof  of, — Where  the  execution 
of  a  note  is  denied  by  a  plea  of  non  est  factumj  and  no  genuine 
signature  is  introduced  in  evidence,  the  jury  may  consider  only 
the  testimony  of  witnesses  in  determining  the  genuineness  of  such 
sigTiJiture.     p.  18. 

.  Trlvl. — InHtruvtionH. — Applicability  to  Evidence. — ^A  requested 
instruction  informing  the  jury  that  no  adverse  inference  should 
l)e  drawn  against  plaintiff  for  his  failure  to  read  in  evidence  the 
d(  position  of  another  party  to  the  action,  is  properly  refused  as 
not  applicable  to  the  evidence,  where  the  deijonent,  though 
named  in  tlie  complaint  as  a  party,  was  never  served  with  proc- 
ess, and  never  appeared  to  the  action,    p.  19. 
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Prom  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

« 
Action  by  Seymour  M.  Closson  against  Martin  J.  Bligh. 

From  a  judgment  for  defendant,  plaintiff  appeals.     Af- 
firmed, 

George  W.  Funk,  for  appellant. 
Lairy  &  Mahoney,  for  appellee. 

Myers,  J. — Appellant  by  complaint  in  one  paragraph 
charged  appellee  and  George  P.  Chase  with  the  execution  of 
a  certain  promissory  note  calling  for  $150,  payable  to  the 
order  of  appellant  six  months  after  December  3,  1898.  To 
this  complaint  appellee  filed  an  answer  of  7ion  est  factum, 
and  also  an  answer  in  denial.  Chase  did  not  appear  to  the 
action,  nor  was  any  notice  of  the  action  served  upon  him. 
The  issue  thus  formed  was  submitted  to  a  jury,  and  a  verdict 
returned  for  appellee,  and  over  appellant's  motion  for  a 
new  trial  judgment  was  rendered  on  the  verdict. 

The  only  error  here  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  questions  argued  relate 
to  the  ruling  of  the  trial  court  in  admitting  certain  evidence, 
and  in  giving  and  refusing  to  give  certain  instructions. 
These  questions  will  be  taken  up  in  the  order  discussed  by 
counsel. 

The  record  before  us  discloses  that  upon  a  former  trial 

of  this  cause  the  finding  was  against  appellant;  that  on 

motion  assigning  several  reasons  and  supported  by 

1.     the  affidavit  of  himself  and  Chase  a  new  trial  was 

granted ;  that  the  affidavit  of  appellant  stated  that  at 

the  time  of  that  trial  he  was  unable  to  learn  the  whereabouts 

of  said  Chase,  and  was  unable  to  produce  his  testimony; 

that  since  the  trial  Chase  had  voluntarily  returned  to  Cass 

county,  and  was  then  present  in  court,  and  in  the  event  of 

a  new  trial  he  would  be  present  in  court,  and  would  testify 

that  appellee  signed  the  note  in  suit  as  surety  at  his  request 

and  in  his  presence.    The  affidavit  of  Chase  statc^l  tlint  he 

(Chase)   signed  the  note  in  suit,  and  that  appellee,  at  his 
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request,  signed  the  same  as  surety.  Over  appellant's  objec- 
tion, on  the  ground  that  the  motion  for  a  new  trial  and  said 
affidavits  constituted  a  written  instrument,  a  part  of  which 
was  not  admissible  unless  all  was  offered  and  admitted, 
appellee  was  permitted  to  introduce  in  evidence  the  affidavit 
of  appellant.  The  ruling  of  the  trial  court  in  admitting  this 
evidence  is  assigned  as  a  reason  for  a  new  trial.  Prom  an 
examination  of  the  record  in  this  case,  it  will  be  seen  that 
the  affidavit  of  appellant  was  complete  within  itself.  It  is 
an  independent  instrument  made  and  filed  as  a  part  of  the 
proceedings  of  this  cause  in  support  of,  and  for  the  pur- 
pose of  advising  the  court  relative  to,  its  action  on  the 
motion  for  a  new  trial.  Both  affidavits  were  made  a  part  of 
the  motion  by  exhibits,  and  became  a  part  of  the  record. 
The  affidavit  of  appellant  asserted  as  true  certain  facts,  of 
which  he  would  produce  testimony  if  granted  another  trial 
Its  relevancy  was  not  questioned,  and  if  relevant  the  ruling 
of  the  court  was  not  erroneous.  Ashach  v.  Chicago,  etc.,  JB. 
Co.  (1892),  86  Iowa  101,  53  N.  W.  90;  Chicago,  etc.,  R.  Co. 
v.  Ohle  (1886),  117  U.  S.  123,  29  L.  Ed.  837,  6  Sup.  Ct.  632; 
Wyser  v.  Calhoun  (1854),  11  Tex.  323;  Morrell  v.  Cawley 
(1863),  17  Abb.  Pr.  76;  Hallett  &  Walker  v.  O'Brien 
(1840),  1  Ala.  585;  Comhs  v.  Union  Trust  Co.  (1897),  146 
Ind.  688. 

The  second  reason  argued  by  appellant  in  support  of  his 
motion  for  a  new  trial  is  that  the  court  erred  in  giving  to 

the  jury,  at  the  request  of  appellee,  instruction  six. 
2.     The  instniction  reads  as  follows:    **If  you  find  from 

the  evidence  in  this  case  that  George  P.  Chase,  on  ac- 
count of  his  relation  with  the  execution  and  delivery  of  the 
note  in  suit,  would  be  able,  if  his  evidence  were  produced, 
to  give  satisfactory  evidence  as  to  the  genuineness  or  want 
of  genuineness  of  the  signature  of  Martin  J.  Bligh,  and  if 
you  further  find  that  the  plaintiff  has  had  it  peculiarly  with- 
in his  power  to  produce  the  evidence  of  such  witness,  and 
that  he  has  not  done  so,  then  I  charge  you  that  from  these 
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facts  you  have  a  right  to  presume  as  against  the  plaintiff 
that  the  evidence  of  this  witness  Chase,  if  produced,  would 
have  been  unfavorable  to  the  plaintiff."  From  the  evi- 
dence in  the  record  it  appears  that  before  the  last  trial 
of  this  case,  and  under  direction  of  the  then  attorneys  for 
appellant,  and  pursuant  to  notice  delivered  to  the  attorneys 
of  appellee,  the  deposition  of  said  Chase  was  taken ;  that  it 
was  taken  in  shorthand,  but  was  never  written  out  in  long- 
hand, signed  or  filed;  that  shortly  after  giving  his  testi- 
mony Chase  disappeared  without  the  knowledge  or  consent 
of  appellant  or  his  attorneys.  Had  appellant's  attorneys 
known  that  Chase  was  going  away,  his  deposition  would 
have  been  written  out,  if  possible,  before  he  left.  Appellant 
testified  that  he  did  not  know  the  whereabouts  of  Chase, 
and  that  he  had  tried  to  find  him;  that  he  did  not  know 
that  his  attorneys  intended  or  attempted  to  take  Chase's 
deposition;  that  prior  to  his  leaving  the  second  time  both 
Chase  and  his  father  assured  appellant  that  he  would  re- 
main ;  that  he  was  surprised  when  Chase  went  away  •the 
second  time,  and  was  anxious  to  get  a  trial  before  he  left. 
There  is  also  evidence  tending  to  show  that  for  some  days 
after  the  deposition  was  taken  Chase  was  in  Logansport. 
Under  the  instruction  in  question  the  fact  as  to  whether 
appellant  could  have  reasonably  produced  the  testimony 
of  Chase  on  the  question  at  issue,  or  whether  it  was  **  pecu- 
liarly within  his  power  to  produce  Chase's  evidence,''  was 
left  to  the  jury,  and  the  law  as  stated  in  the  instruction 
depended  upon  the  finding  or  failure  to  find  this  fact.  The 
instruction  was  within  the  ruling  of  this  court  in  the  case  of 
City  of  Warsaw  v.  Fisher  (1900),  24  Ind.  App.  46.  And 
see  Commonwealth  v.  Haskell  (1885),  140  Mass.  128,  2  N. 
E.  773 '.Learned  v.  Hall  (1882),  133  Mass.  417;  Robinson 
V.  Woodford  (1892),  37  W.  Va.  377,  16  S.  E.  602;  People 
V.  Hovey  (1883),  92  N.  Y.  554. 
Appellant  also,  insists  that  the  court  erred  in  instructing 
Vol.  41—2 
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the  jury  that    **Bli2:h    denies    si«j:riin2:  the  note    sued  on. 
Therefore  the  plaintiff  is  required  to  introduce  some 

3.  evidence  upon  the  question  of  the  genuineness  of  the 
signature  before  the  note  can  be  read  in  evidence. 

You  may  consider  any  evidence  offered  as  to  the  genuineness 
of  the  signature,  but  the  bare  fact  of  the  reading  of  the  note 
in  evidence,  or  the  note  itself,  should  not  be  considered  by 
you  as  evidence  tending  to  prove  that  the  defendant,  Bligh, 
signed  it."  It  is  not  contended  that  Bligli  authorized  an- 
other to  sign  the  note  for  him.  The  sole  fact  in  dispute 
being,  did  Bligh  sign  the  note  in  suit?  Evidence  that  he 
did,  and  evidence  to  the  contrary,  was  before  the  jury. 
The  instruction  permitted  them  to  ** consider  any  evidence 
offered  as  to  the  genuineness  of  the  signature"  in  question, 
and  that  the  **bare  fact  of  the  reading  of  the  note  in  evi- 
dence or  the  note  itself  should  not  be  considered"  as  evi- 
dence tending  to  prove  that  Bligh  signed  it.  For  other 
purposes  the  note  was  in  evidence,  and  must  have  been  so 
understood  by  the  jury.  It  may  be  said  that  by  this  in- 
struction the  jury  was  to  determine  the  question  in  dispute 
from  the  evidence  of  witnesses.  In  another  instruction  of- 
fered by  appellant,  and  given  by  the  court,  the  jury  was 
authorized  to  compare  the  name  on  the  note  with  the  signa- 
ture of  the  defendant,  Bligh,  signed  by  him  to  his  plea 
under  oath  denying  the  execution  of  the  note.  This  in- 
struction directed  the  attention  of  the  jury  to  the  signature 
of  Bligh  on  the  note.  If  it  could  be  plausibly  contended 
that  the  instruction  complained  of  was  defective  in  not 
stating  to  the  jury  that  the  disputed  signature  might  be 
examined  by  them  and  considered  in  connection  with  the 
other  evidence  bearing  upon  its  genuineness  {Huston  v. 
Schindlcr  [1874],  46  Ind.  38),  other  instnictions  rendered 
this  defect  harmless.  We  have  been  unable  to  find,  nor  has 
our  attention  been  directed  to  the  record  showing  the 

4.  signed  plea  of  appellee  introduced  as  a  part  of  the 
evidence  in  this  cause ;  and,  if  not  so  introduced,  the 
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only  evidence  proper  for  the  jury  to  consider  wtis  that  of 
witnesses,  and  for  this  reason,  also,  the  instruction  was  not 
objectionable.  Shorh  v.  Kimie  (1885),  100  Ind.  429;  White 
Sewing  Mach.  Co.  v.  Gordon  (1890),  124  Ind.  495,  19  Am. 
St.  109. 

The  last  question  presented  is  based  on  the  refusal  of  the 
court  to  give  to  the  jury  instruction  nine  requested   by 

appellant.    It  reads  as  follows:    **If  you  should  find 
5.     from  the  facts  in  this  case  that  the  deposition  of  the 

defendant,  George  P.  Chase,  was  taken  by  the  plain- 
tiff in  this  suit,  or  was  attempted  to  be  taken  and  not  com- 
pleted, and  not  filed  in  this  case,  such  facts,  if  you  find  them 
to  exist,  should  not  influence  you  in  arriving  at  your  ver- 
dict. It  is  a  legal  right  that  a  party  to  a  suit  has  to  take  the 
examination  of  the  adverse  party  and  use  it  or  not  at  his  dis- 
cretion, and  no  presumption  should  be  indulged  in  by  you 
against  the  plaintiff  in  this  case  on  account  of  not  filing  or 
using  the  deposition  of  the  defendant,  Chase.''  Section  533 
Burns  1908,  §509  R.  S.  1881,  provides  that  **a  party  to  an  ac- 
tion may  be  examined  as  a  witness  concerning  any  matter 
stated  in  the  pleading,  at  the  instance  of  the  adverse  party.*' 
Section  535  Bums  1908,  §511  R.  S.  1881,  provides  that  such 
**  examination  shall  be  taken  and  filed  as  a  depasition  in  the 
cause,  and  may  be  read  by  the  party  taking  it,  at  his  option." 
The  instruction  requested  was  evidently  prepared  upon  the 
theory  that  the  Chase  examination  was  had  under  the  pro- 
visions of  the  sections  of  the  statute  last  referred  to.  But 
as  Chase  never  appeared  to  the  action,  and  no  summons  was 
ever  served  upon  him,  and  he  was  not  brought  into  court  by 
any  notice  or  process  to  answer  the  complaint,  it  cannot  be 
said  that  he  wa.s  a  party  to  the  action  and  subject  to  exami- 
nation under  the  provisions  of  S'^33,  supra.  Either  party 
might  have  made  him  a  witness  in  the  case,  or  taken  his 
depasition  and  read  the  same  in  evidence,  on  complying  with 
and  under  the  terms  y)rovi(lpd  by  statute.  It  is  a  familiar 
rule  that  an  instruction  must  not  only  be  relevant  to  th(* 
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issues  in  a  cause,  but  also  pertinent  to  the  evidence  given  to 
the  jury.  Applying  this  rule,  the  instruction  was  evidently 
offered  for  the  purpose  of  counteracting  the  inference  the 
jury  might  draw  from  the  evidence  relative  to  the  nonpro- 
duction  of  Chase's  testimony,  and  on  this  subject  it  was  in 
direct  conflict  with  instruction  six,  and,  in  view  of  our  rul- 
ing on  that  instruction,  in  our  judgment  this  one  was  prop- 
erly refused.  City  of  Warsaw  v.  Fisher,  supra;  Robinson 
V.  Woodford,  supra;  Commonwealth  v.  Haskell,  supra; 
Learned  v.  Hall,  supra. 
Judgment  affirmed. 


Heaston  et  al.,  Executors,  v.  Gallagher. 

[No.  0.070.     Filed  January  8.  1908.] 

1.  Bills  and  Ti^otks,— Settlement. —Renewal  yotea. — Consideration. 
— Cancelation. — A  note  given  solely  for  the  renewal  of  a  note  and 
mortgage,  which  note  and  mortgage  had  been  settled  in  consider- 
ation of  services  rendered,  is,  itself,  without  consideration,  and 
is  subject  to  cancelation,    p.  21. 

2.  Appeal. — Weighing  Evidence. — Where  there  is  some  evidence  to 
sustain  the  decision  below,  the  Judgment  will  not  be  reversed, 
p.  22. 

From  Huntington  Circuit  Court;  James  M.  Hatfield, 
Special  Judge. 

Suit  by  James  Gallagher  against  John  Heaston  and  an- 
other, as  executors  of  the  will  of  John  McQlinn,  deceased. 
From  a  decree  for  plaintiff,  defendants  appeal.    Affirmed, 

Lesh  &  Lesh,  for  appellants. 
Samuel  E.  Cook,  for  appellee. 

Hadley,  p.  J. — This  is  a  suit  by  appellee  against  appel- 
lants, executors  of  the  estate  of  John  McQlinn,  and  another, 
an  interested  party,  to  cancel  a  certain  promissory  note 
executed  by  appellee  to  said  executors  and  to  strike  the 
same  from  the  inventory.  There  was  a  finding  of  facts  by 
the  court  and  conclusions  of  law  stated  thereon,  upon  which 
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conclusions  of  law  judgment  was  rendered  in  favor  of  ap- 
pellee. The  special  findings  show  that  in  September,  1876, 
appellee  and  his  wife  executed  to  John  McGlinn  a  mortgage 
on  certain  real  estate  to  secure  the  payment  of  a  debt  of 
$248.33  due  from  appellee  to  said  McGlinn;  that  said  mort- 
gage contained  an  express  agreement  and  covenant  of  the 
mortgagors  to  pay  said  debt ;  that  at  the  same  time  appellee 
also  executed  a  note  for  said  amount  due  one  day  after 
date  with  interest;  that  said  mortgage  was  duly  recorded; 
that  the  interest  on  said  debt  was  paid  until  September  4, 
1891 ;  that  on  said  date  appellee  renewed  said  note  in  said 
sum ;  that  said  appellee  was  a  nephew  of  said  McQlinn,  who 
had  no  children;  that  in  the  year  1897  **said  John  McGlinn 
relinquished,  surrendered  and  forgave  said  debt  of  $248,33 
to  said  James  Gallagher,  in  return  for  and  in  consideration 
of  services  which  said  James  Gallagher  had  rendered  for 
said  John  McGlinn,  and  then  and  there  surrendered  to  said 
Gallagher  said  covenant  to  pay  said  debt,  as  found  in  said 
mortgage,  and  also  surrendered  to  said  Gallagher  said  mort- 
gage, and  stated  to  him  that  he  would  destroy  said  note,  set 
out  in  finding  four,  when  he  found  it;"  that  said  McGlinn 
died  in  1898,  and  the  note  referred  to  was  found  among  his 
papers  after  his  death ;  that  on  March  11,  1900,  said  appel- 
lants requested  appellee  to  give  a  new  note  for  said  debt, 
*' which  had  been  relinquished  by  said  dfecedent,  as  set  out 
in  finding  five,"  and  appellee  signed  a  note  for  the  sum  of 
said  debt;  **that  on  said  date  said  Gallagher  was  not  in- 
debted to  said  estate  in  any  sum,  and  said  note  was  given 
without  any  consideration." 

The  only  question  presented  is  whether  the  note  executed 
on  March  11,  1900,  and  which  is  the  note  sought  to  be  can- 
celed, was  given  upon  any  consideration,  and  is  valid 
1.    and  binding  upon  appellee.     And  this  presents  the 
question  whether  the  action  of  McGlinn,  as  set  out  in 
the  findings,  with  reference  to  the  former  note,  was  such  as 
to  extinguish  the  debt  for  which  the  same  was  given.    It  is 
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contended  by  appellants  that  the  acts  and  declarations  of 
said  ^IcGlinn  with  reference  to  said  not€  amount  only  to 
a  promise  to  make  a  ^ift;  that  the  gift  was  not  executed, 
for  the  reason  that  the  note  was  not  delivered;  that  the 
delivery  of  the  mortgage  and  the  promise  to  destroy  the 
note  were  not  suflScient  to  execute  the  gift.  Appellee  eon- 
tends,  however,  that  the  cancelation  of  the  debt  was  not  a 
gift,  but  was  made  upon  the  consideration  and  in  settlement 
of  services  rendered.  The  finding  of  facts  sustains  appel- 
lee's contention.  The  cancelation  of  the  debt  being  upon 
a  consideration  and  in  settlement  for  services,  the  action 
of  McGlinn  in  surrendering  the  mortgage  and  promising  to 
destroy  the  note  when  found  was  sufficient  to  effectuate  that 
purpose.  Counsel  for  appellants,  however,  state  in  their 
reply  brief  that  the  evidence  is  insufficient  to  support  this 
finding.  It  is  doubtful  if  counsel  properly  present  this 
question,  but  we  cannot  agree  Avith  the  contention.  There 
was  evidence  introduced  from  which  such  inferences  might 

be  drawn.    It  was  shown  that  appellants'  when  it  was 
2.     sought  to  place  the  former  note  on  the  duplicate  for 

back  taxes,  insisted  it  had  been  canceled  and  should 
not  be  taxed,  and  they  sucoeeded  in  keeping  it  off  said  dupli- 
cate. The  court  may  have  presumed  that  if  it  was  not  good 
enough  to  be  taxed  it  was  not  good  enough  to  be  a  con- 
sideration for  another  note.  There  being  some  evidence 
supporting  the  findings,  we  do  not  weigh  it. 
Decree  affirmed. 
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ROSSOW   V.   DOEBLING. 
[No.  0,034.     Filed  January  10,  1908.] 

1.  Pleading. — Complaint, — Work  and  Labor. — Initial  Attack  on 
Appeal. — A  complaint  alleging  that  defendant  is  Indebted  to  plain- 
tiff In  a  certain  sum  for  work  and  labor  done  by  plaintiff  for 
defendant,  an  itemized  bill  of  which  is  attached  to  and  made  part 
of  the  complaint,  is  suflicient,  when  attacked  for  the  first  time 
on  appeal,    p.  24. 

2.  Parent  and  Child. — Husband  and  Wife. — Work  and  Labor. — 
Evidence. — Where  a  bill  of  iiarticulars,  in  an  action  by  the  hus- 
band and  father  for  services  j)er formed  by  himself,  his  wife  and 
child,  specifies  the  services  performed  by  such  wife  and  child, 
it  is  not  erroneous  to  admit  evidence  of  the  value  of  their  services. 
p.  25. 

3.  Appeal. — Weighing  Evidence. — ^Where  there  is  a  conflict  in  the 
evidence,  the  decision  of  the  trial  court  will  be  upheld,    p.  25. 

4.  Costs. — Agreed  Judgment. — Attachment. — Release. — Where  the 
plaintiff  agrees  to  release  his  attachment  lien  and  not  to  issue 
execution  until  a  certain  day,  in  consideration  that  no  question 
will  be  made  upon  such  attachment  or  upon  the  costs  occasioned 
thereby,  the  costs  of  such  attachment  are  properly  taxed  against 
the  defendant,    p.  2G. 

From  Lake  Circuit  Court;  Willis  C.  McMahan,  Judge. 

Action  by  Bemharcl  Doebling  against  Herman  Rossow. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thad  S.  Fanchcr  and  Frank  B,  Pattrc,  for  appellant. 

S.  C,  Divycr,  Milo  M.  Bruce  and  Otto  J,  BrimCy  for  ap- 
pelee. 

CoMSTOCK,  J. — Appellee,  plaintiff  below,  recovered  judg- 
ment for  $224.86  against  appellant  for  work  and  labor  per- 
formed for  appellant  by  appellee  and  his  wife  and  child. 
Appellant  being  a  nonresident,  attachment  proceedings  were 
instituted.  No  question  is  raised  as  to  the  sutliciency  of  the 
attachment  proceedings.  Defendant  answered  (1)  general 
denial;  (2)  payment;  (-])  set-off;  (4)  counterclaim.  To 
each  paragraph  appellee  replied  by  general  denial. 

The  first  specification  of  error  questions  the  suflficiency  of 
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the  complaint  for  want  of  facts.     No  ruling  on  demurrer 
is  assigned,  so  that  for  the  purposes  of  this  appeal 
1.     the  complaint  is  first  questioned  in  this  court.     The 
complaint  avers  that  Herman  Rossow  is  indebted  to 
said  plaintiff  in  the  sum  of  $331.50  for  work  done  by  the 
plaintiff  for  said  defendant  on  said  defendant's  farm  in 
Cedar  Creek  township,  Lake  county,  Indiana,  a  bill  of  par- 
ticulars of  which  is  filed  herewith  and  made  a  part  of  this 
complaint ;  that  said  sum  is  now  due  and  unpaid ;  that  said 
plaintiff's  claim  is  just;  that  said  plaintiff  believes  he  ought 
to  recover  therefor  the  sum  of  $331.50.    The  bill  of  particu- 
lars is  as  follows: 

*' Herman  Rossow  to  Bernhard  Doebling  debtor. 
August  15,  1904,  to  July  1,  1905,  to  ten  and  one-half 
months  labor  on  farm,  including  labor  of  wife  and 

child,  at  $35  per  month $367.50 

Credit  by  cash 36.00 

Balance  due  plaintiff 331.50" 

The  allegations  of  the  complaint,  with  a  bill  of  particu- 
lars, are  sufficient  to  bar  another  action  for  the  same  cause, 
and  the  assignment  cannot  be  sustained. 

The  other  specifications  of  error  are  made  reasons  for  a 
new  trial.  Complaint  is  made  of  the  action  of  the  court  in 
permitting  the  introduction  in  evidence  of  a  letter  identified 
as  having  been  written  by  appellant  to,  and  received  by, 
appellee,  in  reference  to  appellee's  going  upon  appellant's 
farm  as  manager.  The  letter  was  in  German.  The  trans- 
lation was  shown  to  be  correct,  and  is  as  follows: 

**  Chicago,  August  6,  1904. 
Dear  Bernhard:  I  would  notify  you  that  I  want  to 
buy  a  farm  in  the  next  week,  of  sixty  acres,  with 
horses,  wagon,  chickens,  oxen,  sheep,  turkeys,  pigeons, 
tools,  house  and  stable  and  w^ill  ask  if  you  will  man- 
age this  for  me.  Certainly  for  all  you  get  your  living 
free,  and  you  and  your  wife  can  kill  from  the  stock 
what  you  need  for  your  household.  Good  hunting, 
cabbage  and  all  is  there  what  you  need.     There  you 
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and  your  wife  and  child  can  live  nicely.  Certainly, 
I  will  give  you  extra  money  monthly.  Answer  immedi- 
ately, as  I  have  only  two  weeks  time  till  I  go  to  St. 
Louis.  When  you  receive  this  letter,  telegraph  me  if 
you  will  manage  the  farm,  yes  or  no.  When  I  buy  the 
farm,  come  right  away  and  your  wife  and  child  can 
follow  you.  It  is  a  wonderful  country  for  living.  My 
address:  Kaiserhof  Hotel,  Chicago,  but  when  you 
telegraph  me  send  it  to  the  following  address.  I  will 
pay  your  expense.  I  am  the  next  week  on  the  farm. 
My  address  is  the  follows:  H,  Rossow,  c/o  Fred 
Schmidt,  Shelby,  Indiana,  telegram  address.  Answer 
right  away  as  soon  as  you  can  receive  this  letter." 

The  following  portion  was  read:  ''Certainly  for  all  you 
get  your  living  free,  and  you  and  your  wife  can  kill  from  the 
stock  what  you  need  for  your  household. ' '  The  appellant  tes- 
tified: "I  did  not  say,  'you  can  kill  anjrthing.'  "  The  other 
expression  denied,  was:  "I  will  pay  your  expense.*'  The 
correctness  of  the  translation  was  not  otherwise  disputed. 

The  court  permitted  the  introduction  of  evidence  of  the 

value  of  the  services  of  appellee's  wife  and  little  girl  aged 

eleven  years.    This  is  made  one  of  the  reasons  for  a 

2.  new  trial,  because,  as  claimed,  the  issues  were  not 
broad  enough  to  admit  such  evidence.     The  bill  of 

particulars  specifies  that  the  indebtedness  for  which  appel- 
lee sued  included  the  labor  of  his  wife  and  child.  The  issues 
admitted  of  the  proof,  and  the  testimony  was  given  by  wit- 
nesses who  were  familiar  with  the  work  performed  by  ap- 
pellee and  his  wife  and  daughter  and  qualified  to  speak  of 
the  value  of  such  services.    It  was  competent. 

It  is  next  insisted  that  the  recovery  was  too  large;  that 

the  court  ignored  the  evidence  in  support  of  appellant's 

counterclaim  and  set-oflE;  that  the  evidence  shows 

3.  that  appeUant  should  recover  for  a  laprobe  taken, 
for  kitchen  towels  used,  the  breaking  of  an  incubator, 

and  various  other  items.  The  court  allowed  items  in  the 
counterclaim  and  set-off,  reducing  appellee's  claim  from 
$331.50  to  $224.86.    The  business  arrangement  by  which  ap- 
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pellee  went  upon  appellant's  farm  was  partly  made  through 
two  letters  and  a  telegram.  Appellee's  wife,  who  was  a 
strong,  healthy  woman,  and  his  daughter  assisted  him  in 
the  work  of  the  place.  They  were  on  appellant's  place  at 
his  request.  The  question  whether  under  all  the  evidence 
the  arrangement  was  one  by  which  appellee  was  to  share  in 
the  profits  as  claimed  by  appellant,  or  that  he  was  to  recover 
the  reasonable  value  of  .services  performed,  upon  which  (jues- 
tion  there  was  a  conflict  in  the  evidence,  were  matters  of 
evidence  for  the  court.  We  cannot  say  that  there  was  no 
evidence  to  support  the  judgment. 

Appellant  claims  that  the  costs  of  the  attachment  pro- 
ceedings should  have  been  adjudged  against  appellee.     It 

appears  that  the  cause  was  tried  before  the  court 
4.     without    a    jury,    and    there    was    a    finding    for 

appellee  in  the  sum  of  $224.86  and  a  finding  in 
his  favor  upon  the  attachment,  and  then,  by  agree- 
ment of  the  parties,  the  appellee  waived  his  attachment 
lien  and  a  general  judgment  was  rendered  in  favor 
of  appellee  for  the  sum  just  named.  It  appears  that 
before  the  finding  and  judgment  was  entered  it  was  agreed 
betw^een  counsel  for  appellee  and  appellant  that,  if  the  ap- 
pellee would  consent  to  the  release  of  the  attachment  lien 
in  said  cause  and  agree  not  to  cause  execution  to  be  issued 
before  the  second  day  of  the  November  term,  1905,  the  appel- 
lant would  not  make  any  question  of  the  attachment,  or  in 
any  manner  question  any  portion  of  the?  costs  occasioned 
by  the  attachment  in  said  cause ;  that  the  attorneys  for  the 
appellee  did  then  and  there  consent  to  a  release  of  said  at- 
tachment lien,  and  agree  that  no  execution  should  issue  until 
after  the  second  day  of  the  November  term,  1905,  and  upon 
said  oral  stipulation  betw^een  counsel,  each  acting  for  and 
having  authority  so  to  do  for  each  respective  party,  the 
court  then  and  there  entered  said  stipulations,  releasing 
said  attachment  lien,  and  ordering  that  no  execution  issue 
until  after  the  second  day  of  the  November  term,   1905; 
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that  counsel  for  appellee  could  not  have  made  such  an  agree- 
ment with  counsel  for  appellant  if  such  coimsel  had  been 
unwilling;  and  that,  except  for  such  agreement  made  in 
open  court,  the  court  would  not  have  entered  said  consent 
of  the  appellee  of  record  in  said  decree  and  judgment  of  the 
court.  The  court  did  not  err  in  assessing  the  cost  of  attach- 
ment upon  the  showing  made  against  the  appellant. 
Judgment  aflBrmed. 


VaNNICE  V.  DUNGAN,  ADMINISTRATOR,  ET  AL. 
[No.  G,155.     Filed  January  10.  1008.] 

1.  Pleading.  —  Complaint.  —  Surplusage. — Verbal  Liens. — Cancela- 
tion.— Where  a  complaint,  among  otlier  things,  alleges  that  thir- 
teen years  before  the  bringing  of  the  suit  decedent  and  plaintiff 
agreed  that  decedent  should  have  a  verbal  lien  upon  plaintiffs 
cattle  and  their  increase,  but  which  did  not  aver  that  a  lien 
existed  on  the  cattle  now  in  plaintiff's  possession,  or  that  de- 
fendants claimed  any  such  lien,  the  allegations  in  reference  to 
such  lien  must  be  regarded  as  surplusage,    p.  28. 

2.  Appeat* — Evidence, — Improper  Admission  of. — Ilotc  Shown  to  he 
Erroneous. — ^Appellant  must  affirmatively  show  error  by  the  rec- 
ord ;  and  where  the  evidence  excluded  might  or  might  not  be  com- 
petent, depending  upon  other  facts  proven,  the  entire  evidence 
must  be  brought  before  the  court  on  appesil.    p.  '\0, 

3.  Same.— >-£7rr(/cncc. — Improper  Admission  of. — Declarations  of 
Title. — Where  declarations  of  title  were  admitted,  and  tiie  entire 
evidence  is  not  contained  in  the  record  on  appeal,  it  will  be  pre- 
sumed that  facts  were  proven  showing  that  the  declarant  was 
in  the  undisi»uted  possession  of  the  land  as  owner,  at  the  time 
of  the  making  of  such  declarations,    p.  30. 

4.  Evidence. — Declarations  of  'rifle. — Tax  Lists. — Possession. — Res 
Gestae. — Declarations  made  by  the  legal  holder  of  the  title  to 
lands,  as  well  as  tax  assessment  lists  made  by  him,  are  admis- 
sible in  evidence,  as  part  of  the  res  gestae,  to  show  the  character 
of  his  possession,    p.  VA, 

r».  Same. — Tajr  Lists. — Financial  Condition  of  Owner. — In  a  suit 
to  cancel  a  deed  and  an  alleged  lien,  executed  by  i>laintlff  to  de- 
fendants' decedent,  the  allegations  as  to  such  Hen  being  sur- 
plusage, tax  lists  showing  decedent's  i)ersonalty  are  inadmissible 
as  without  the  issues,  and  as  to  showing  decedent's  financial  con- 
dition, such  lists  are  wholly  immaterial,    p.  31. 
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0.  New  Trial. — Of  Right. — Title.— Outside  Issues. — ^A  new  trial, 
as  a  matter  of  right,  is  not  demandable,  wliere  the  complaint  calls 
for  the  cancelation  of  a  deed,  a  verbal  lien  on  chattels,  and  for 
an  accounting,    p.  32. 

From  Hendricks  Circuit  Court;  James  L.  Clark,  Special 
Judge. 

Suit  by  James  0.  Vannice  against  James  A.  Dungan,  as 
administrator  of  the  estate  of  Washington  Gregg,  deceased, 
and  others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

T.  S.  Adams  and  0.  E.  Gulley,  for  appellant. 
Brill  &  Harvey,  for  appellees. 

Rabb,  J. — This  suit  was  brought  in  the  court  below  by  the 
appellant  against  the  administrator  of  the  estate  and  the 

heirs  at  law  of  Washington  Gregg,  deceased.  The 
1.    complaint  is  in  one  paragraph,  and  seeks  to  have  a 

certain  deed,  executed  by  the  appellant  to  the  dece- 
dent, declared  a  mortgage,  to  have  an  accounting  between 
the  estate  of  the  deceased  and  the  appellant,  and  the  amount 
of  the  mortgage  debt  fixed  and  determined  by  the  court. 
There  are  other  allegations  in  the  complaint  to  the  effect 
that  at  the  time  the  deed  in  question  was  executed  by  appel- 
lant to  said  decedent,  more  than  thirteen  years  before  the 
bringing  of  the  suit,  it  was  verbally  agreed  that  said  Gregg 
should  also  have  a  lien  on  eight  or  ten  head  of  cattle  then 
owned  by  appellant,  and  that  by  accretions  and  purchase 
said  herd  of  cattle  had  increased  to  seventy  in  number;  that 
plaintiff  was  then  and  had  always  been  in  exclusive  posses- 
sion and  control  of  said  property,  and  the  relief  sought  so 
far  as  the  cattle  are  concerned,  was  the  cancelation  of  the 
supposed  lien  thereon.  It  is  not  averred  in  the  complaint 
with  reference  to  the  cattle  that  there  ever  was  any  lien  or 
pretense  of  a  lien  on  the  cattle  now  in  appellant's  posses- 
sion, mentioned  in  the  complaint,  or  that  the  decedent,  or 
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any  of  the  appellees,  had  ever  asserted  any  claim  to  said 
cattle,  and  so  far  as  these  allegations  of  the  complaint  are 
concerned  they  are  mere  surplusage,  and  present  no  issu- 
able fact  for  trial.  The  cause  was  put  at  issue,  tried  by 
the  court,  and  a  finding  and  judgment  rendered  in  favor  of 
appellees.  Appellant's  motion  for  a  new  trial  for  cause  was 
overruled,  as  was  also  his  motion  for  a  new  trial  as  a  matter 
of  right,  and  the  rulings  of  the  court  below  upon  these  mo- 
tions are  assigned  as  errors  here. 

The  reasons  set  forth  in  appellant's  motion  for  a  new  trial 
for  cause,  that  are  urged  here  as  sufficient  to  entitle  him  to 
a  reversal  of  this  case,  are  the  ruling  of  the  court  in  permit- 
ting witnesses  to  testify  to  certain  declarations  and  state- 
ments made  by  the  deceased,  Gregg,  subsequently  to  the  date 
of  the  deed  from  appellant  to  him,  and  in  the  absence  of  the 
appellant,  with  reference  to  the  property  in  controversy, 
conversations  in  which  Gregg  placed  a  price  upon  the  prop- 
erty, offering  it  for  sale,  conversations  had  with  third  per- 
sons with  reference  to  improvements  upon  the  farm,  such 
as  the  building  of  fences  and  paying  for  them,  and  conversa- 
tions had  with  the  auditor  of  the  county  regarding  the 
mortgaging  of  the  premises  to  secure  a  school-fund  loan; 
the  ruling  of  the  court  in  admitting  in  evidence  certain  tax- 
assessment  sheets  made  out  by  Gregg  for  the  year  1894,  in 
Center  township,  showing  that  he  in  that  year  gave  in  for 
taxation  certain  cattle,  in  admitting  in  evidence  the  tax 
duplicate  of  the  town  of  Danville  for  the  year  1894,  showing 
the  taxable  property  assessed  to  the  appellant  for  the  year 
1895 ;  and  in  refusing  to  admit  in  evidence  the  tax  schedules 
made  out  by  the  deceased,  Gregg,  for  the  town  of  Danville, 
for  the  years  1892  and  1894.  The  evidence  given  upon  the 
trial  of  the  cause  is  not  before  this  court,  except  that  of 
the  witnesses  whose  testimony  was  objected  to,  and  the  tax 
schedules  that  were  objected  to. 

It  is  incumbent  upon  the  appellant,  before  he  can  claim  a 
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reversal  of  this  case,  to  present  to  this  court  a  record  which 
affirmatively  shows  reversible  error  committed  a<?ainst 

2.  him  in  the  court  below.    All  presumptions  are  indulged 
in  favor  of  the  correctness  of  the  rulings  of  the  lower 

court,  and  if  any  ruling  complained  of  here  may  or  may  not 
have  been  correct,  owing  to  the  facts  appearing  in  evidence, 
then  all  the  evidence  must  be  before  this  court  before  the 
question  can  be  considered. 

Here,  the  question  whether  these  statements  and  decla- 
rations  of   the    deceased,    Washington    Gregg,    were    com- 
petent to  go  in  evidence  was  dependent  upon  the  ques- 

3.  tion    whether    they    were    made    at    a    time    when 
said  Gregg  was  in  full  and  undisputed  possession 

and  control  of  the  real  estate  in  controversy.  Appellant 
assumes  in  argument  that  it  does  not  appear  that  Washing- 
ton Gregg  was  in  possession  and  control  of  the  real  estate 
in  controversy  at  the  time  his  declarations  and  statements 
introduced  in  evidence  w^re  made,  and  it  is  true  that  this 
fact  does  not  appear  from  the  record  presented  to  this 
court.  But  the  question  of  admitting  the  evidence  was  not 
originally  presented  to  this  court.  It  was  presented  to  the 
court  below,  and  it  is  here  for  this  court  to  review  the  deci- 
sion made  by  that  court,  and  this  court,  before  it  can  intel- 
ligently pass  upon  the  question,  must  be  placed  in  the  same 
position  occupied  by  the  court  below.  There  may  have  been 
ample  evidence  before  the  court  below  to  show  that  Washing- 
ton Gregg  was,  when  these  statements  were  made,  and  had 
been  from  the  date  the  deed  was  executed  by  appellant  to 
him,  in  the  full,  complete  and  imdisputed  possession  of  the 
premises,  and  that  no  (luestion  had  ever  been  made  about  his 
right,  either  to  the  possession  or  to  the  ownership  of  the 
lands  in  question  by  the  appellant  until  after  his  decease. 
We  are  bound  to  presume,  in  favor  of  the  ruling  of  the  court 
below,  that  these  facts  did  appear  in  evidence,  and  that  these 
declarations  and  statements  of  Gregg  were  admitted  by  the 
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lower  court,  not  to  prove  the  appellant's  title,  but 

4.  to  prove  the  nature  and  character  of  his  possession, 
and  that  he  was  in  possession  of  the  premises  as  the 

owner  thereof  and  not  as  the  trustee  of  the  appellant,  and 
for  this  purpose  they  ^vere  admissible.  They  could  not  have 
been  admitted  to  prove  title,  for  about  that  there  was  np 
dispute.  The  complaint  averred  the  legal  title  to  be  in 
Gregg,  and  if  Gregg  was  in  possession  of  the  premises,  the 
question  would  then  arise,  was  he  in  possession  as  owner, 
or  was  he  in  possession  as  a  trustee  for  Vannice,  and  to  hold 
the  premises  until  his  debt  was  paid?  These  declarations 
would,  under  the  authorities,  be  competent  as  a  part  of  the 
res  gestae  of  the  possession.  Knight  v.  Knight  (1899),  178 
111.  553,  53  N.  E.  306 ;  Dujfey  v.  Presbyterian  Congregation 
(1864),  48  Pa.  St.  46;  Ricard  v.  Williams  (1822),  7  Wheat. 
59,  5  L.  Ed.  398;  Austin  v.  Allen  (1858),  6  Wis.  *134; 
Roehke  v.  Andrews  (1870),  26  Wis.  311 ;  Stockton  Sav.  Bank 
V.  Staples  (1893),  98  Cal.  189,  32  Pac.  936;  Burr  v.  Smith 
(1899),  152  Ind.  469;  McDaneld  v.  McDancld  (1894),  136 
Ind.  603,  In  the  case  last  cited,  the  plaintiff  claimed  title 
by  virtue  of  a  parol  contract  with  the  defendant's  testator, 
who  held  the  legal  title.  The  testator,  after  it  is  claimed 
the  parol  contract  was  made,  held  possession  of  the  property 
for  thirteen  years.  The  court  permitted  the  defendant  to 
prove  what  he  said  about  the  title  while  in  possession,  and  in 
passing  upon  this  question  say:  *' Whatever  was  said  and 
done  by  Nathan  McDaneld,  in  relation  to  the  property  in 
controversy,  while  he  was  in  possession,  including  what  he 
said  as  to  the  ownership,  was  res  gestae,  and,  under  the 
authorities  in  this  State,  admissible." 

The  assessment  sheets  of  Gregg  admitted  in  evidence,  and 

those  rejected,  could  in  no  way  have  affected  the  decision  of 

the  court  in  reference  to  the  question  as  to  whether 

5.  the  deed  made  by  appellant  to  Gregg  was  a  mortgage. 
This  evidence  could  onl;s''  affect  a  supposed  issue  in 

reference  to  the  cattle  mentioned  in  the  appellant's  com- 
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plaint,  and  as  these  allegations  of  the  complaint  were  mere 
surplusage,  and  presented  no  issue,  the  admission  and  rejec- 
tion of  the  schedules  in  evidence  could  have  done  the  appel- 
lant no  harm.  There  is  nothing  in  the  point  suggested  by 
appellant  that  the  assessment  sheet  of  Gregg  tendered  in 
evidence  by  appellant  was  admissible  for  the  purpose  of 
showing  Qregg's  financial  condition.  Gregg's  financial  con- 
dition had  nothing  whatever  to  do  with  the  case.  The  ap- 
pellant's complaint  proceeds  upon  the  theory  that  Gregg 
advanced  to  him  $1,600  in  money,  and  that  he  paid  off  the 
$3,000  mortgage  on  the  farm,  and  admits  an  indebtedness 
to  the  estate  for  $3,000.  It  proceeds  upon  the  theory  that, 
so  far  as  the  consideration  for  the  conveyance  is  concerned, 
it  was  fully  paid  by  Gregg,  and  the  only  question  it  pre- 
sents is  whether  that  consideration  was  a  loan  made  by 
Gregg  to  appellant. 

The  only  other  question  presented  by  the  record  in  the 

case  arises  upon  appellant's  motion  for  a  new  trial  as  a 

matter  of  right.    This  question  has  been  firmly  settled 

6.  by  the  adjudications  in  this  State  against  appellant's 
contention.  Voss  v.  Eller  (1886),  109  Ind.  260; 
Bennett  v.  Closson  (1894),  138  Ind.  542;  Bonham  v.  Doyle 
(1907),  39  Ind.  App.  434. 

The  judgment  of  the  court  below  is  aflBrmed. 


Hammond  v.  Jones. 

[No.  5,080.     Filed  January  10,  1908.] 

1.  Laitdlobd  and  Tenant.— ;S*ri/e  of  Lands. — Rights  of  Tenant, — 
The  tenant  of  a  grantor  becomes  the  tenant  of  the  grantee  with 
the  same  rights  and  duties  as  formerly  existed  with  the  grantor, 
p.  35. 

2.  Same.— Tenanci/  from  Year  to  Year. — Notice  to  Quit^-A  tenant 
from  year  to  year  is  entitled  to  notice  to  quit    p.  35. 

3.  Same. — Failure  to  Give  Tenant  Possession. — Recourse. — ^A  ten- 
ant who  is  refused  possession  by  a  prior  tenant's  holding  over  has 
a  right  of  action  in  damages  against  the  landlord,  though  such 
landlord  be  a  grantee  of  both  tenants*  original  landlord,    p.  36. 
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4.  Landlord  and  Tenant. — Quiet  Enjoyment. — Attornment. — Rent- 
als,— ^The  leasing  of  land  carries  an  imi)lication  of  quiet  enjoy- 
ment, and  the  sale  of  the  rented  land  determines  the  grantor's 
relation,  as  landlord,  with  the  tenant,  possession  being  transferred 
without  attornment,  and  the  rentals  being  due  and  payable  to  the 
grantee,    p.  37. 

5.  Deeds. — Covenants. — Possession. — Tenancy. — The  continued  pos- 
session of  a  tenant,  from  year  to  year,  in  i)ossession  at  the  time 
of  the  execution  of  a  warranty  deed,  does  not  constitute  a  breach 
of  covenant    p.  37. 

6.  Landlord  and  Tlnant. — Holding  Over. — Subsequent  Tenant. — 
A  subsequent  tenant  has  no  right  of  action  against  a  prior  tenant 
who  lawfully  holds  over  because  of  the  failure  of  the  landlord 
to  give  him  a  notice  to  quit.    p.  37. 

7.  Bame.— Grantee.— Obligation  to  Tenant.— Contracts.— Where  the 
grantee  purchases  land,  knowing  the  terms  and  conditions  of  a 
lease  thereon,  the  tenant  is  required  to  pay  the  rentals  to  such 
grantee;  and  the  grantee  is  required  to  carry  out  the  terms  of 
such  lease,    p.  38. 

8.  Same.— Tenant  Holding  Over. — Subsequent  Tenancy. — Liability 
of  Grantee. — Where  the  grantee  purchases  lands,  knowing  the 
same  to  be  rented  from  year  to  year,  and  he  takes  no  steps  to  de- 
termine such  tenancy,  he  is  liable  to  a  subsequent  tenant  to  whom 
the  grantor  had  leased  such  land  for  the  coming  year,  the  prior 
tenant  holding  over  and  preventing  the  subsequent  tenant  from 
taking  possession,    p.  38. 

9.  Contracts. — Duty  Created  by  Late. — Inability  to  Perform. — 
Where  the  law  creates  a  duty,  and  the  defendant  is  wholly  unable 
to  perform  same,  he  cannot  be  held  liable  for  the  breach  thereof, 
p.  39. 

Prom  Payette  Circuit  Court;  L.  L.  Broaddus,  Special 
Judge. 

Action  by  Charles  Jones  against  John  Q.  Hammond. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

HcKee,  Little  &  Frost,  for  appellant. 
Francis  M.  Alexander,  for  appellee. 

Myers,  J. — Appellee  brought  this  action  against  appel- 
lant to  recover  damages  on  account  of  a  breach  of  a  rental 
contract.    The  issue  was  formed  by  a  complaint  in  one  para- 
graph, answered  by  a  general  denial.     Trial  by  the  court, 
Vol.  41—3 
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and  a  finding  for  appellee,  assessing  his  damages  at  $145.48. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  against  him. 

The  only  error  relied  on  for  a  reversal  of  this  judgment 
is  the  overruling  of  the  motion  for  a  new  trial.  Under  this 
assignment  it  is  argued  that  the  decision  of  the  court  is  not 
sustained  by  suflBcient  evidence,  and  that  the  court  erred 
in  refusing  to  admit  certain  testimony. 

Prom  the  undisputed  facts  it  appears  that  appellant  was 
the  grantee  of  certain  lands  in  Pranklin  county  from  one 
Gant.  In  August  prior  to  the  purchase  of  the  land  by  appel- 
lant in  September,  1903,  his  grantor  entered  into  a  verbal 
contract  with  appellee  whereby  said  land  was  leased  to 
appellee  for  the  term  of  one  year.  By  the  terras  of  said 
lease  appellee  was  to  have  possession  of  a  part  of  said  land 
from  the  day  of  the  contract,  for  the  purpase  of  sowing  the 
same  in  wheat,  and  to  have  possession  of  the  entire  farm 
March  1,  1904.  Pursuant  to  said  contract  appellee  entered 
upon  the  land  and  sowed  seven  acres  in  wheat,  and  worked 
out  the  road  tax  on  the  land,  the  latter  being  in  considera- 
tion for  the  use  of  the  farm  buildings  and  a  truck  patch. 
While  on  the  land  and  engaged  in  sowing  wheat,  appellant 
and  Gant  appeared  and  informed  appellee  that  Hammond 
had  bought  the  land,  and  from  that  time  would  be  his  land- 
lord, Hammond  at  the  time  telling  him  to  go  ahead  and  farm 
the  place  on  the  terms  of  the  contract  with  Gant,  and  it 
would  be  all  right.  Appellant  at  the  time  he  purchased  the 
land  knew  of  the  Jones  lease  and  its  terms.  The  land  was 
conveyed  by  a  general  warranty  deed  October  3,  1903.  At 
the  time  the  contract  between  Gant  and  appellee  wbs  made, 
and  at  the  time  of  the  execution  of  said  deed,  Leonard  Ward 
was  in  possession  of  the  land  and  had  occupied  the  same  as  a 
tenant  of  Gant  for  about  five  years.  Ward  took  actual  pos- 
session of  the  wheat  ground  in  the  fall,  and  the  remainder 
of  the  farm  in  March  following.  Neither  Gant  nor  appel- 
lant made  any  contract  with  Ward  relative  to  leasing  the 


NOVEMBER  TERM,  1907.  35 

Hammond  r.  Jones — 41  Ind.  App.  32. 

land  to  him  for  the  purpose  of  sowing  wheat  in  the  fall  of 
1903,  or  for  any  purpose  for  the  year  1904.  About  the  time 
appellee  had  finished  sowing  the  seven  acre  tract  of  wheat 
Ward  ordered  him  to  take  his  tools  and  get  oflf  the  premises 
and  stay  off.  Ward  based  his  right  to  retain  the  premises  to 
the  exclusion  of  appellee  by  reason  of  the  fact  that  he  had 
leased  the  land  from  Gant  some  five  years  prior  to  that  time, 
and  not  from  any  authority,  advice  or  counsel  from  appel- 
lant. Ward  retained  and  remained  in  possession  of  all  of 
the  land,  except  the  seven-acre  tract,  during  the  entire  term 
for  which  appellee  had  rented  the  same.  Appellant  took  no 
steps  whatever  to  oust  Ward,  and  in  the  latter  part  of 
October,  1903,  at  the  request  of  Gant  and  appellee,  appel- 
lant met  them  in  Brookville,  and  the  question  of  the  right 
of  appellee  to  have  the  farm  was  discussed,  Gant  saying 
that  he  had  rented  the  farm  to  Jones  and  that  he  ought  to 
have  it,  and  that  Ward  ought  to  be  put  off.  Jones  claimed 
that  if  he  did  not  get  the  farm  he  would  be  damaged.  Ham- 
mond, according  to  his  testimony,  denied  that  he  had  rented 
the  farm  to  either  Jones  or  Ward,  and  that  he  ** didn't  pro- 
pose to  mix  in  it,"  and  if  Jones  was  damaged  he  should  look 
to  Gant  for  such  damages. 

The  law  is  that  a  tenant  of  a  grantor  of  lands  becomes 

the  tenant  of  the  grantee,  with  no  greater  or  less  right  by 

reason  of  the  change  of  ownership,  and  such  tenancy, 

1.  under  the  law,  may  be  terminated  and  possession  re- 
covered by  the  grantee  in  the  manner  provided  in 

such  cases  for  an  original  lessor.  Swope  v.  Hopkins  (1889), 
119  Ind,  125;  Kellum  v.  Berkshire  Life  Ins,  Co,  (1885), 
101  Ind.  455;  Ream  v.  Goslee  (1898),  21  Ind.  App.  241. 

There  is  no  question  as  to  the  validity  of  the  Jones  lease, 

and  had  the  court  found,  as  appellant  claims,  that  Ward's 

tenancy  was  from  year  to  year,  he  was  entitled  to 

2.  notice  to  quit  (§7090  Burns  1901,  §5209  R.  S.  1881; 
Elliott  V.  Stone  City  Bank  fl892],  4  Ind.  App.  155), 

and  there  was  evidence  to  authorize  a  finding  that  the  year 
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terminated  in  March.  The  law  made  ample  provision  for 
his  ouster  at  the  end  of  the  year.  No  effort  was  made  by  ap- 
pellant to  use  the  machinery  at  his  command  to  place  ap- 
pellee in  possession,  but,  on  the  contrary,  the  evidence  would 
warrant  the  finding  that  he  refused  to  do  so.  Appellant  ar- 
gues that  **if  appellee  had  a  leasehold  estate  in  the 
3.  land  he  had  the  power  to  enforce  his  right  against 
Ward,  and  if  he  neglected  to  do  so  he  cannot  hold 
appellant  liable  for  the  consequences  of  his  own  neglect.*' 
Huffman  v.  Starks  (1869),  31  Ind.  474.  He  also  denies  lia- 
bility on  the  ground  that  there  was  no  evidence  of  any  con- 
tractual relation  between  appellee  and  himself,  and  no  evi- 
dence **that  appellant  was  guilty  of  any  tort,  or  that  he  in 
any  way  interfered  with  appellee's  possession  of  the  farm.'* 
It  is  clear  if  appellant  is  to  be  held  liable  in  damages  it  is 
for  a  violation  of  the  contract.  In  Huffman  v.  Starks, 
supra,  the  court,  after  considering  a  number  of  cases,  con- 
cludes that  such  cases  hold  **that  where  there  is  a  valid  parol 
demise,  and  an  unqualified  promise  to  pay  rent  in  considera- 
tion thereof,  the  possession  may  be  recovered  by  the  tenant, 
and  the  rent  may  be  recovered  by  the  landlord,  these  being 
remedies  attaching  to  it  *in  its  character  of  lease,'  •  •  • 
but  mere  damages  are  not  recoverable  for  withholding  the 
possession  from  the  tenant,  nor  for  his  refusal  to  occupy." 
In  that  case  the  action  was  by  the  lessee  against  the  lessor 
to  recover  possession,  and  the  question  was,  whether  the  con- 
tract was  within  the  statute  of  frauds.  The  lease  was  held 
valid,  and  the  question  then  arose  as  to  the  remedy  for  its 
enforcement,  and  upon  this  question  the  court  said:  **The 
lease  is  undoubtedly  valid,  and  there  is  nothing  in  our  stat- 
ute indicating  a  purpose  to  deny  to  the  parties  such  remedies 
for  violations  of  the  contract  as  would  appertain  to  viola- 
tions of  other  valid  contracts." 

In  our  judgment,  in  cases  of  this  character  the  lessee  is  not 
bound  to  seek  redress  by  a  suit  for  possession,  but  may  main- 
tain an  action  for  damages  against  his  .landlord  for  a  breach 
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of  his  agreement.  Roihman  v.  Kosower  (1905),  48  Misc. 
(N.  Y.)  538,  96  N.  Y.  Supp.  268;  Betrington  v.  Casey 
(1875),  78  111.  317;  Clark  v.  Butt  (1866),  26  Ind.  236;  Ai- 
hey  V.  Weingart  (1904),  71  N.  J.  L.  92,  58  Atl.  87;  Rice  v. 
Whitmore  (1888),  74  Cal.  619,  16  Pac.  501,  5  Am.  St.  479; 
TruU  V.  Granger  (1853),  8  N.  Y.  115;  Poposkey  v.  Munk- 
witz  (1887),  68  Wis.  322,  32  N.  W.  35,  60  Am.  Rep.  858; 
Avan  V.  Fr^  (1879),  69  InA  91;  1  Taylor,  Landlord  and 
Tenant  (9th  ed,),  §176. 

In  Eldred  v.  Leahy  (1872),  31  Wis.  546,  551,  it  is  held 

to  be  "well  settled  at  common  law,  that  a  covenant  for  quiet 

enjoyment  is  implied  in  every  mutual  contract  for  the 

4.  leasing  and  demise  of  land,  by  whatever  form  of 
words  the  agreement  is  made.*'    After  the  sale  of  the 

land  Ward  was  no  longer  the  tenant  of  Qant.  The  execu- 
tion of  the  deed  transferred  the  possession  without  attorn- 
ment. Kellum  V.  Berkshire  Life  Ins,  Co.,  supra.  And  the 
rent  maturing  became  the  property  of  Hammond.  Chand- 
ler V.  Pittsburgh  Plate  Glass  Co.  (1898),  20  Ind.  App.  165; 
Indianapolis,  etc.,  R.  Co.  v.  First  Nat.  Bank  (1893),  134  Ind. 
127.    Nor  did  the  continued  possession  of  Ward  con- 

5.  stitute  a  breach  of  any  covenant  in  the  deed.    Kellum 
v.  Berkshire  Life  Ins.  Co.,  supra.    As  we  have  seen, 

a  change  of  title  to  the  land  brought  a  new  landlord  for 
Ward,  and  the  latter  being  rightfully  and  lawfully  in  posses- 
sion of  the  land  his  tenancy  could  be  ** determined''  and 
rendered  unlawful  by  giving  notice  as  provided  in  such 
cases.  §7090,  supra.  Appellant,  as  the  landlord  of  Ward, 
by  his  failure  to  act,  impliedly  consented  to  the  hold- 

6.  ing  over  by  Ward,  and  such  holding  thereby  became 
lawful,  and  there  being  no  relation  of  landlord  and 

tenant  between  Ward  and  appellee  there  was  no  right  of 
action  in  favor  of  the  latter  against  Ward.  King  v.  Rey- 
nolds (1880),  67  Ala.  229,  42  Am.  Rep.  107;  Rothman  v. 
Kosower,  supra.  The  lease  of  appellee  **  cannot  be  said  to 
have  divested  the  landlord  of  the  power  to  put  the  lessee 
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[appellee]  in  possession,  or  of  such  a  right  of  possession  as  is 
necessary  for  the  institution  of  proceedings  to  oust  the 
tenant  holding  over,  and  enable  the  landlord  to  carry  out  the 
contract  contemplated  by  that  instrument."  Vincent  v. 
DefieU  (1893),  98  Mich.  84,  56  N.  W.  1104.  True,  the  con- 
tract  as  originally  made  was  with  appellant's  grantor,  but 
there  is  evidence  in  the  record  from  which  the  court 

7.  might  have  found  that  there  was  an  express  contract 
between  appellant  and  appellee.    As  we  have  said, 

there  is  evidence  tending  to  prove  that  he  was  apprised  of 
the  lease  to  appellee,  acknowledged  his  position  as  landlord, 
and  as  such  gave  directions  to  appellee  relative  to  its  per- 
formance. No  question  but  that  the  agreement  obligated 
appellee  to  appellant  for  the  rents.  '*If  binding  upon  one 
party,  it  was  likewise  binding  upon  the  other."  Huffman 
V.  Starks,  supra. 

The  other  reasons  assigned  by  appellant  in  support  of  his 

motion  for  a  new  trial  are  that  the  court  erred  in  refusiui? 

to  permit  Leonard  Ward,  a  witness  for  appellant, 

8.  upon  his  direct  examination,  to  answer  the  following 
questions:     (1)   **Was  there  anything  said  between 

you  and  Mr.  Gant  as  to  how  long  you  were  to  have  the 
land?"  (2)  **You  may  state,  Mr.  Ward,  whether  or  not 
at  the  time  you  leased  the  land  from  Mr.  Gant  there  was 
anything  said  as  to  the  particular  date  on  which  the  tenancy 
was  to  commence?"  The  answer  to  each  of  these  questions 
was  either  "yes"  or  **no,"  and  the  questions  were  not  ob- 
jectionable. But  on  the  theory  that  they  would  have  been 
answered  in  the  affirmative,  and  as  preliminary  questions  to 
one  calling  for  a  conversation  between  the  witness  and  Gant, 
to  the  effect  that  Ward's  tenancy  was  rightful  and  that  he 
could  not  be  ousted,  thereby  furnishing  an  excuse  for  not 
putting  appellee  in  possession,  they  would  not  tend 
to  prove  facts  which  would  defeat  a  recovery,  for  the  reason 
that  appellant  had  actual  knowledge  of  Ward's  possession, 
and  is  presumed  to  have  known  all  of  the  facts  in  that  re- 
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gard  which  a  reasonably  prudent  inquiry  would  have  de- 
veloped. This  knowledge,  together  with  his  relation  to  ap- 
pellee, would  not  exempt  him  from  damages  even  though  it 
were  impossible  for  him  to  carry  out  the  contract  with  the 
latter.  His  duty  to  appellee,  if  any,  was  created  by  the  con- 
tract which  he  had  made  with  appellee,  and  his  in- 

9.  ability  to  perform  it  will  not  excuse.  A  different  rule 
applies  where  the  law  creates  the  duty  and  the  party 
is  unable  to  perform. 

The  court  did  not  err  in  this  ruling,  and  no  available 
error  is  pointed  out. 

Judgment  afl5rmed. 


Bush  v.  Bush,  Administrator. 

[No.  0,090.     FHed  .January  10,  1908.] 

Appeal. — Final  Judgment. — Administrators. — Exceptions  to  Report. 
—No  appeal  lies  from  a  mere  order  siistaluing  a  motion  to  strike 
out  the  exceptions  to  the  final  reiwrt  of  an  administrator,  no 
judgment  being  shown. 

Prom  Whitley  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Pinal  report  of  Albert  Bush,  as  administrator  of  the  estate 
of  Joseph  Bush,  deceased,  to  which  Catherine  Bush  files  ex- 
ceptions. Prom  an  order  striking  out  such  exceptions,  ex- 
ceptor appeals.    Appeal  dismissed. 

Andrew  A.  Adams,  for  appellant. 

Hadley,  p.  J. — Appellant  filed  special  objections  to  the 
final  report  of  appellee.  Appellee  moved  to  strike  out  said 
objections.  The  record  shows  the  following  entry  on  said 
motion:  **The  court  now  sustains  said  motion,  to  which 
ruling  of  the  court  said  Catherine  Bush  excepts,  and  prays 
an  appeal  to  the  Appellate  Court  of  the  State  of  Indiana, 
which  said  appeal  is  granted,  and  the  appeal  bond  is  fixed  at 
$100,  and  said  bond  is  to  be  filed  within  ten  days,  with  John 
M.  Taylor  and  Henry  Lickey  as  sureties  thereon.'' 

No  other  order  or  judgment  was  made  upon  said  ruling. 


40  APPELLATE  COURT  OP  INDIANA, 

Caldwell  r.  Board,  etc. — il  Ind.  App.  40. 

This  is  not  a  final  judgment,  neither  is  it  such  an  inter- 
locutory order  as  comes  within  the  statute  authorizing  ap- 
peals from  interlocutory  orders.  This  court  therefore  has 
no  jurisdiction  over  the  same.  Key  ens  v.  Flesher  (1907), 
39  Ind.  App.  399;  James  v.  Lake  Erie,  etc.,  R,  Co.  (1896), 
144  Ind.  630;  State,  ex  rel,  v.  Herod  (1898),  21  Ind.  App.  j 

177;    Jager  v.  Doherty   (1878),  61  Ind.  528;    Natcher  v. 
Natcher  (1899),  153  Ind.  368. 
Appeal  dismissed. 


Caldwell  v.  Board  of  Commissioners  of  the 
County  of  Boone, 

[No.  6.020.    FUed  January  14,  1908.] 

1.  Feks  and  Salabusb. — County  Assessors, — Under  S8531a  Burns 
1901,  Acts  1S95,  p.  207,  §1,  the  county  assessor  of  Boone  county 
is  not  entitled  to  serve  more  than  180  days  in  any  year.    p.  42. 

2.  CouNTifis. — Unlawful  Allowance  to  County  Assessor. — Recovery. 
— Where  the  board  of  commissioners  allowed  to  a  county  assessor, 
and  he  was  paid,  more  than  he  was  entitled  to  receive  under  the 
statute,  the  board  of  commissioners  may  recover  the  amount  un- 
lawfully allowed  and  paid.    p.  42. 

3.  Pleading. — Complaint. — Motion  to  Dismiss. — Counties. — Cham- 
pertous  Contracts. — ^A  county  officer,  against  whom  the  board  of 
commissioners  has  brought  an  action  for  the  recovery  of  unlaw- 
ful fees,  has  no  right  to  a  dismissal  of  the  case  for  the  alleged 
reason  that  the  board  and  a  third  party  had  executed  a  cham- 
pertous  contract  in  reference  to  such  recovery,    p.  42. 

4.  Fees  and  Salaries. — Excessive. — Appropriation  for. — ^The  ap- 
propriation, by  the  county  council,  of  money  to  pay  an  unlawful 
salary  to  a  public  officer  Is  no  defense.  In  an  action  by  the  board 
of  commissioners  for  the  recovery  of  the  unlawful  payment 
p.  43. 

5.  Same. — Excessive. — Advice  of  County  Attorney. — That  an  officer 
acted  upon  the  advice  of  the  county  attorney  In  receiving  an  un- 
lawful salary,  constitutes  no  defense  to  an  action  for  the  recov- 
ery thereof,    p.  44. 

Prom  Boone  Circuit  Court ;  Samuel  B.  Artman,  Judge. 

Action  by  the  Board  of  Commissioners  of  the  County  of 
Boone,  against  Theodore  R.  Caldwell.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 
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Joseph  W.  Hutchinson,  for  appellant. 

C.  M.  Zion  and  A.  J.  Shelby,  for  appellee. 

Rabb,  J. — This  is  an  action  by  the  appellee  against  the  ap- 
pellant to  recover  for  moneys  alleged  to  have  been  unlaw- 
fully allowed  to  the  appellant  for  his  services  as  county 
assessor  of  Boone  county  by  the  board  of  commissioners  of 
said  county,  and  wrongfully  paid  to  him  out  of  the  county's 
funds.  Appellant's  demurrer  to  the  complaint  was  over- 
ruled, whereupon  he  filed  a  verified  motion  to  dismiss  the 
case,  which  was  also  overruled  by  the  court.  Appellant  then 
filed  his  answer  to  the  complaint  in  one  paragraph,  to  which 
appellee's  demurrer  was  sustained.  Appellant  refusing  to 
plead  further,  judgment  for  $573.47  was  rendered  against 
him  on  the  demurrer. 

The  errors  assigned  here  are  the  action  of  the  court  below 
in  overruling  appellant's  demurrer  to  the  complaint  and  his 
motion  to  dismiss  the  cause,  and  in  sustaining  appellee's 
demurrer  to  appellant's  answer. 

The  substantial  averments  of  the  complaint  are  that  appel- 
lant held  the  office  of  county  assessor  of  Boone  county  from 
November  11,  1896,  to  November  11,  1900 ;  that  during  said 
time  he  was  allowed  for  his  services  by  the  board  of  county 
commissioners  the  sum  of  $573  for  the  first  year,  $588  for 
the  second  year,  $807  for  the  third  year,  and  $813  for  the 
fourth  year;  that  $33  of  the  first  year's  allowance,  $54  of 
the  second  year's  allowance,  and  $78  of  the  third  year's 
aUowance,  was  for  services  as  a  member  of  the  county  board 
of  review ;  that  the  appellant  claimed  said  allowances ;  that 
they  were  made  to  him  by  the  board  as  compensation  for  his 
services  as  such  county  assessor;  that  said  appellant  was, 
under  the  law,  entitled  to  claim  and  receive  from  the  county, 
as  compensation  for  services  as  such  officer,  but  $2,160  for 
his  entire  term  of  office,  and  that  the  allowance  by  the  county 
board  and  the  payment  to  him  out  of  the  county  treasury  of 
aU  sums  in  excess  of  said  amount  was  unlawful.    The  com- 
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plaint  also  alleges  a  proper  demand  for  the  return  of  the 
moneys. 

That  the  appellant  was  only  entitled  to  compensation  for 

180  days  in  each  year,  at  the  rate  of  $3  per  day  for  his 

services  as  county  assessor,  is  settled  by  the  decision 

1.  of  the  Supreme  Court  in  the  case  of  Board,  etc.,  v. 
Garty  (1903),  161  Ind.  464. 

By  §6548  Bums  1901,  Acts  1883,  p.  48,  §7,  it  is  made 

'*  unlawful  for  any  board  of  commissioners   to   allow   any 

county,  township  or  other  public  officer,  any  sum  of 

2.  money  out  of  the  county  treasury,  except  when  the 
statutes  confer  the  clear  and  unequivocal  authority  to 

do  so.''  The  statute  fixing  the  limit  of  the  appellant's  com- 
pensation fixes  the  limit  of  the  county  board's  authority  to 
allow  for  the  same,  and  any  allowance  beyond  this  limit  was 
therefore  unlawful.  That  the  board  of  county  commis- 
sioners had  the  right  to  sue  for  a  recovery  of  all  sums  of 
money  unlawfully  allowed  and  paid  out  of  the  public  fund  is 
not  open  to  debate.  It  has  been  thoroughly  settled  in  the 
well-considered  cases  of  Board,  etc.,  v.  Heaston  (1896),  144 
Ind.  583,  Board,  etc.,  v.  Buchanan  (1898),  21  Ind.  App.  178, 
and  Tucker  v.  State,  ex  rel.  (1904),  163  Ind.  403.  The  de- 
murrer to  the  complaint  was  properly  overruled. 

The  court  below  overruled  appellant's  motion  to  dismiss 

the  case,  and  this  is  alleged  as  error.     The  motion  was  based 

on  the  charge  that  a  champertous  contract  had  been 

3.  entered  into  between  the  appellee  and  one  Hedges, 
by  which  Hedges  was  to  pay  the  expenses  of  the  liti- 
gation, and  share  in  the  amount  recovered.  If  Hedges  were 
suing  the  county  to  enforce  this  alleged  champertous  con- 
tract, the  facts  set  forth  in  the  appellant's  motion  to  dismiss 
might  be  a  good  defense  to  his  action,  but  it  is  no  defense  for 
the  appellant  in  this  case,  nor  does  it  present  any  reason  why 
the  action  should  be  dismissed,  or  that  the  appellee  should 
not  compel  the  appellant  to  restore  to  the  public  treasury 
that  which  he  has  unlawfully  taken  from  it.     It  is  only 
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where  a  ehampertous  contract  itself  is  sought  to  be  enforced, 
or  in  some  manner  comes  in  question,  that  its  infirmity  can 
be  brought  up.  HaH  v.  State,  ex  rel  (1889),  120  Ind.  83; 
Allen  V.  Frazee  (1882),  85  Ind.  283;  Cleveland,  etc.,  R,  Co. 
V.  Davis  (1894),  10  Ind.  App.  342.  The  motion  was  prop- 
erly overruled. 

The  appellant's  answer  admits  the  averments  of  the  com- 
plaint with  reference  to  the  allowances  made  to  him  by  the 
county  board,  and  their  payment  out  of  the  public  funds  of 
Boone  county,  but  avers  that  he  was  actually  engaged  in  the 
discharge  of  the  duties  of  his  office  for  aU  the  time  he  was 
allowed  pay  for  by  the  board,  and  that  all  his  said  claims 
were  duly  presented  to  the  board  of  commissioners  and  al- 
lowed by  them,  and  an  appropriation  made  by  the  county 
council  of  said  county  to  pay  the  same.  It  is  further 
averred  that,  before  the  appellant  had  been  engaged  180 
days  of  his  time  in  the  discharge  of  the  duties  of  his  office  for 
the  year  1899,  the  appellee,  by  and  through  the  county  at- 
torney, for  the  purpose  of  inducing  the  appellant  to  act, 
represented  to  the  appellant  that  the  law  limiting  the  num- 
ber of  days  for  which  the  appellant  could  claim  compensa- 
tion for  services  as  county  assessor  had  been  repealed,  and 
that  under  the  then  existing  laws  he  would  be  entitled  to  pay 
at  the  rate  of  $3  per  day  for  all  the  time  occupied  in  the 
performance  of  the  duties  of  his  said  office,  and  that  he  was 
thereby  induced  to  r.nd  did  occupy  in  the  discharge  of  su:*h 
duties  all  the  time  for  whic'h  he  was  allowed  in  excess  of  180 
days  in  each  of  the  years  1899  and  1900,  and  these  facts  are 
relied  upon  as  an  estoppel  against  the  appellee  to  maintain 
this  action. 

The  appropriation  by  the  county  council  of  public  funds 

to  pay  an  illegal  claim  or  an  unlawful  allowance  made  by  the 

county  commissioners  against  the  county  in  no  way 

4.  aids  the  validity  of  the  claim,  or  gives  to  the  claimant 
any  additional  right  to  take  the  funds  out  of  the  pub- 
lic treasury  to  pay  such  unlawful  claim ;  nor  is  it  any  part 
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of  the  duty  of  the  board  of  commissioners  to  advise  county 
officers  with  reference  to  their  duty,  rights  or  emolu- 

5.  ments  under  the  law.  The  Board  of  Commissioners 
of  the  County  of  Boone  was  not  empowered  by  law 
to  employ  legal  counsel  to  make  representations  to  appellant 
as  to  how  much  time  he  could  be  allowed  for  his  services 
as  county  assessor,  and  if  appellant  advised  with  the  county 
attorney  on  this  subject,  said  attorney  in  advising  him  upon 
the  matter  was  his  own  attorney,  and  not  the  county's.  He 
was  bound  to  know  his  duties  and  his' rights  under  the  law, 
and  he  had  no  right  to  look  either  to  the  board  of  commis- 
sioners or  the  county  attorney  for  advice  on  the  subject. 

The  demurrer  to  the  answer  was  properly  sustained,  and 
the  judgment  of  the  court  below  is  in  all  things  afl&rmed. 


Home  Brewing  Company  v.  Johnson  et  al. 

[No.  6.168.     Filed  January  14,  1908.] 

1.  Pleading.  —  Complaint  —  Mechanics''  Liens.  —  Foreclosure. — ^A 
complaiut  for  the  foreclosure  of  a  mechanic's  lien  showing  that 
notice  ro  hold  such  lien  was  filed  within  sixty  days  after  the 
materials  were  furnished,  a  bill  of  particulars,  of  like  import, 
being  attached  and  made  part  of  the  complaint*  the  complaint 
further  alleging  that  the  materials  furnished  were  used  in  the 
building,  is  sufficient,    p.  45. 

2.  Mechanics'  Liens. — Delivery  of  Goods. — Notice. — ^Notice  of  an 
intention  to  hold  a  mechanic's  lien,  filed  February  17,  is  suffi- 
cient, where  the  goods  were  delivered  on  December  1,  11,  15  and 
29,  preceding,    p.  45. 

3.  Same. — Discharge  of. — Settlement  with  Contractor. — ^The  owner 
of  property,  by  a  settlement  with  the  contractor,  cannot  deprive 
a  person  who  furnished  materials  used  in  the  building,  of  his 
right  to  a  mechanic's  lien  therefor,    p.  46. 

4.  Same. — Delivery  of  Property. — Calculation  of  Time  for  Filing 
y  of  ice. — Where  materials  for  a  structure  were  delivered  at  dif- 
ferent times,  the  last  of  which  deliveries  was  a  water  pan  Ud — 
a  necessary  and  proper  article  ^or  the  improvement  made — ^the 
notice  should  be  filed  within  sixty  days  from  the  delivery  of 
such  lid.    p.  46. 
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5.  Judgment. — Personal. — Mechanics'  Liens. — Where  materials  are 
famished  to  a  contractor  for  use  in  a  certain  building,  the  person 
80  furnishing  is  not  entitled  to  a  personal  Judgment  against  the 
owner  of  the  building,    p.  46. 

6.  New  Tbial. — Defective  Judgment. — Motion  to  Modify. — Where 
a  personal  Judgment  was  improperly  rendered  in  the  foreclosure 
of  a  mechanic's  lien,  such  error  can  be  presented  upon  a  motion 
to  modif!7  such  Judgment,  but  not  by  a  motion  for  a  new  trial. 
p.  40. 

Prom  Superior  Court  of  Marion  County  (68,470) ;  James 
M.  Leathers,  Judge. 

Suit  by  William  H.  Johnson  and  another  against  the 
Home  Brewing  Company.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Florea  &  Seidensticker,  for  appellant. 

William  8.  Canfield  and  Walter  L.  Carey,  for  appellees. 

RoBY,  C.  J. — Suit  by  appellees  for  the  foreclosure  of  a 
mechanic's  lien.    It  is  assigned  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  complaint  and  in 

1.  overruling  its  motion  for  a  new  trial.    The  complaint 
is  not  subject  to  the  objections  urged  against  it.    It 

contains  an  averment  that  notice  of  intention  was  filed 
within  sixty  days  after  the  materials  named  were  furnished, 
and  the  bill  of  particulars  accords  with  this  allegation.  It  is 
also  averred  with  sujfficient  precision  that  the  materials  were 
furnished  for  use  in  the  building  upon  which  a  lien  is 
claimed. 

The  appellant  owned  the  real  estate  described  in  the  notice 

and  complaint.    It  contracted  with  Medaris  to  make  certain 

improvements  thereto  and  to  furnish    the    material 

2.  therefor.       Appellees    furnished    a    furnace,    pipes, 
dampers  and  registers  to  Medaris  for  use  in  making 

such  improvement  and  the  same  were  so  used.  Delivery  of 
these  articles  was  made  on  December  1,  11,  15  and  29,  1903. 
The  last  part  delivered  was  the  lid  to  a  water  pan,  which  ap- 
pellees did  not  have  on  hand,  and  for  which  they  sent  to 
Utica,  New  York.    Notice  of  intention  to  hold  a  lien  was 
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filed  February  17,  1904.     Appellant  settled  with  the  eon- 
tractor  and  paid  him  before  the  water  pan  lid  was  delivered. 
This  fact  did  not  deprive  appellees  of  any  right  given  by 
the  statute.     They  would  have  been  entitled  to  their 

3.  lien  although  the  entire  price  had  been  paid  to  the 
contractor  in  advance. 

The  point  that  the  furnace  was   substantially    complete 

without  the  water  pan  lid,  and  that  the  delivery  of  such  lid 

cannot  be  regarded  as  fixing  the  time  within  which 

4.  notice  of  an  intention  to  hold  a  lien  must  Jiave  been 
filed,  is  not  well  taken.    A  furnace  may  no  doubt  be 

operated  without  a  water  pan  lid,  as  a  house  may  be  lived  in 
without  a  veranda,  but  those  attachments  are  a  part  of  the 
objects  to  which  they  belong,  and  cannot  be  disassociated 
from  them.  Siegmund  v.  Kellogg-Mackay-Cameron  Co. 
(1906),  38  Ind.  App.  95. 
A  personal  judgment  should  not  have  been  rendered 
against  appellant.     The  complaint  was  not  sufficient 

5.  to  authorize  it.  The  rendition  of  such  judgment  is 
not  ground  for  a  new  trial.  A  motion  to  modify  the 
judgment  is  necessary  to  present  such  question,  and 

6.  no  such  motion  was  made.  Migatz  v.  Stieglitz  (1906), 
166  Ind.  361;   Jarrell  v.  Bruhaker  (1898),  150  Ind. 

260;   Williams  v.  Manley  (1904),  33  Ind.  App.  270. 
The  judgment  is  affirmed. 


Bush,  Administrator,  v.  Bush. 

[No.  6,136.     Filed  January  14,  1908.] 

Decedents'  Estates. — Widows'  Quarantine  Rights. — Harvested 
Crops. — The  widow  of  deceased  who  died  July  20  leaving  a  crop 
of  wheat  shocked  and  standing  In  a  fiold,  which  field  was  In- 
cluded within  tlie  forty  acres  constituting  the  widow's  statutory 
reservation  for  one  year,  is  not  entitled  to  such  harvested  crop. 

From  Whitley  Circuit  Court ;  Joseph  W,  Adair,  Judge. 
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Final  report  of  Albert  Bush,  as  administrator  of  the  estate 
of  Joseph  Bush,  deceased,  to  which  Catherine  Bush  excepts. 
Prom  a  judgment  for  the  exceptor,  the  administrator  ap- 
peals.    Reversed. 

Marshall,  McNagny  &  Clugston,  for  appellant. 
Andrew  A.  Adams,  for  appellee. 

Hadlby,  p.  J. — Appellant's  decedent,  Joseph  Bush,  died 
July  20,  1904.  Prior  to  that  date  his  employes  had  cut  and 
shocked  a  number  of  acres  of  wheat  on  forty  acres  adjacent 
to  the  family  dwelling.  The  administrator  took  charge  of 
this  wheat,  and  in  due  season  sold  the  same  for  $227.80, 
which  he  made  a  part  of  the  general  funds  of  the  estate. 
The  appellee,  the  widow  of  Joseph  Bush,  excepted  to  the 
final  report  of  the  administrator,  claiming  the  proceeds  of 
this  wheat  by  virtue  of  her  quarantine  rights.  The  court 
sustained  her  exception,  and  ordered  the  administrator  to 
pay  over  to  appellee  the  sum  realized  from  the  sale  of  the 
property.  Prom  this  decision  of  the  court  the  administrator 
appeals. 

The  foregoing  facts  are  undisputed,  and  present  the  only 
question  in  this  case.  Section  3030  Burns  1908,  §2492  R.  S. 
1881,  provides:  **A  surviving  wife  and  minor  children 
shall,  in  aU  cases,  be  allowed  to  remain  in  the  ordinary 
dwelling-house  of  the  family,  and  to  occupy  the  same  and  the 
messuage  thereunto  appertaining,  and  fields  adjacent,  if 
any,  not  exceeding  forty  acres,  free  of  rent,  for  one  year 
from  the  death  of  her  husband.'*  This  has  been  construed 
to  mean  that  the  widow  and  children  not  only  may  have  the 
land  free  of  rent,  but  are  entitled  to  all  crops  ripening  and 
maturing  thereon  within  the  year,  and  have  the  right  to 
occupy  the  land.  Henry,  Probate  Law,  §900;  Jo7ies  v. 
Janes  (1881),  81  Ind.  292;  Swain  v.  Bartlow  (1878),  62 
Ind.  546;  Tucker  v.  Murphy  (1880),  71  Ind.  576;  Hoover 
V.  Agnew  (1883),  91  Ind,  370;  Willitts  v.  Schuyler  (1891), 
3  Ind.  App.  118. 
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But  while  we  recognize  the  beneficent  purpose  of  the  stat- 
ute, and  the  liberality  with  which  it  should  be  construed,  yet 
we  cannot  so  extend  the  statute  as  to  hold  that  it  gives  to  the 
family  of  the  deceased  crops  that  had  ripened  and  matured 
and  had  been  harvested  though  not  removed  from  the  land 
prior  to  decedent's  death.  If  wheat  cut  and  shocked  should 
go  to  the  widow  under  this  section,  we  can  see  no  reason  why 
wheat  cut  and  stacked  should  not,  and  if  wheat  cut  and 
stacked  should  be  so  considered,  then  hay  in  the  bam  or  com 
in  the  crib  would  be  in  the  same  category.  In  the  case  be- 
fore us  the  widow  could  have  obtained  a  crop  of  wheat  by 
sowing  it  in  the  fall  and  harvesting  it  before  her  year  had  ex- 
pired. The  wheat  having  ripened,  and  having  been  har- 
vested before  the  death  of  decedent,  it  belonged  to  his  es- 
tate, and  not  to  his  widow;  and  the  court  erred  in  ordering 
the  administrator  to  pay  the  proceeds  over  to  the  widow. 

Judgment  reversed  as  to  the  item  concerning  the  wheat, 
and  affirmed  as  to  the  other  items  mentioned  in  the  judg- 
ment, including  the  item  as  to  costs.  Costs  in  this  court  to 
be  taxed  to  appellee. 


Hale  et  al.  v.  Berq. 

[No.  6,072.    Filed  January  15,  1908.] 

1.  Appeal — Moot  Questions. — Intoxicating  Liquors. — License, — 
Expiration. — An  appeal  from  a  Judgment  granting  a  license  for 
the  sale  of  intoxicating  liquors  wUl  be  dismissed,  where  the 
license  expired  before  the  case  could  be  reached  for  decision, 
p.  49. 

2.  Same. — Moot  Questions, — Costs. — An  appeal  presenting  only  a 
moot  question  will  not  be  entertained  merely  to  determine  who 
ought  to  be  liable  for  costs,    p.  52. 

Prom  Porter  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Application  of  Louis  Berg  for  license  to  retail  intoxicating 
liquors,  against  which  J.  M.  Hale  and  others  remonstrate. 
From  a  judgment  for  the  applicant^  remonstrants  appeal, 
Appeal  dismissed. 
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Milo  M.  Bruce,  Otto  J.  Bruce  and  Thomas  H.  Heard,  for 
appellants. 

Herbert  8.  Barr  and  Orant  Crumpacker,  for  appellee. 

Watson,  J. — The  appellee  on  July  3,  1905,  filed  his  appli- 
cation before  the  Board  of  Commissioners  of  the  County  of 
•  Lake,  asking  that  he  be  granted  a  license  to  retail 

1.  intoxicating  liquors  in  the  town  of  Lowell,  in  said 
county.  This  application  was  resisted  by  appel- 
lants, who  are  residents  of  said  town  and  the  township 
in  which  it  is  situated,  by  filing  a  remonstrance 
against  the  granting  of  said  license.  A  trial  was  had 
before  the  commissioners,  which  resulted  in  the  appel- 
lee's being  granted  license  by  the  board  as  prayed  for. 
Prom  this  decision  an  appeal  was  taken  to  the  Lake  Circuit 
Court,  and  from  there  the  venue  was  changed  to  the  Porter 
Circuit  Court,  where  said  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  and  judgment  in  favor  of  appellee,  sustain- 
ing the  decision  of  the  board  of  commissioners.  Prom  this 
judgment  an  appeal  was  taken  to  this  court. 

Section  8323  Burns  1908,  Acts  1897,  p.  253,  §3,  provides 
as  follows:  **Upon  the  execution  of  the  bond  required  in 
the  fourth  section  of  this  act,  being  §5315  of  the  revised 
statutes  of  1881,  the  presentation  of  the  order  of  the  board  of 
commissioners,  granting  him  license,  and  the  county  treas- 
urer's receipt  for  $100,  the  county  auditor  shall  issue  a  li- 
cense to  the  applicant  for  the  sale  of  such  liquors  as  he 
applied  for." 

By  §8336  Bums  1908,  §5319  R.  S.  1881,  the  license,  as 
provided  for  under  the  laws  of  this  State,  shall  not  be 
granted  for  a  greater  nor  less  time  than  one  year  from  the 
date  thereof. 

The  record  in  this  appeal  discloses  the  fact  that  the  license 
was  issued  to  appellee  on  July  3,  1905,  and,  by  statute,  it 
expired  one  year  from  that  date     The  real  question  between 
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the  parties  hereto  was  whether  the  applicant  should  receive 
his  license.  Suppose  that  we  concede  that  the  record  dis- 
closes a  reversible  error,  and  that  this  cause  should  be  re- 
versed and  remanded  for  a  new  trial,  what  would  there  be 
to  try?  Certainly  not  the  question  as  to  whether  a  license 
should  be  granted  to  the  applicant,  for  it  has  been  granted, 
has  been  issued  and  has  expired,  by  the  very  terms  of  the 
statute.  Nothing  now  remains  in  this  appeal  that  presents 
any  live  or  actual  litigation,  but  the  question  presented  is  a 
moot  or  abstract  one.  The  appeal,  therefore,  under  the  au- 
thorities, will  be  dismissed.  Kendall  v.  Kendall  (1906),  39 
Ind.  App.  80;  Wallace  v.  Citij  of  Indianapolis  (1872),  40 
Ind.  287;  Staufferv,  Salimonie  Mining,  etc,  Co.  (1897),  147 
Ind.  71;  Manlove  v.  State  (1899),  153  Ind.  80;  State,  ex 
rel,  v.  Board,  etc,  (1899),  153  Ind.  302;  Rowe  v.  Bateman 
(1899),  153  Ind.  633;  Schrader  v.  State,  ex  rel  (1901),  157 
Ind.  341;  Dunn  v.  State,  ex  rel  (1904),  163  Ind.  317;  Chi- 
cago, etc,  R,  Co.  V.  Gra7itham  (1905),  165  Ind.  279; 
Murphy  v.  Boston,  etc.,  R.  Co.  (1872),  110  Mass.  465; 
People,  ex  rel,  v.  Squire  (1888),  110  N.  Y.  666,  18  N.  E. 
362;  Felham  v.  Rose  (1869),  9  Wall.  103,  19  L.  Ed.  602; 
Bazen  v.  Concord  Railroad  (1885),  63  N.  II.  390;  Blake  v. 
Askew  (1877),  76  N.  C.  325;  Elliott,  App.  Proc,  §148,  and 
cases  there  cited;  Gamcwell,  etc.,  Tel.  Co.  v.  Municipal  Sig- 
nal Co.  (1894),  61  Fed.  208,  9  C.  C.  A.  ^50;  People,  ex  rel,  v. 
Common  Council,  etc.  (1880),  82  N.  Y.  575;  /n  re  Manning 
(1893),  139  N.  Y.  446,  34  N.  E.  931;  Colvard  v.  Board,  etc. 
(1886),  95  N.  C.  515;  Chcong  Ah  Moy  v.  United  States 
(1884),  113  U.  S.  216,  5  Sup.  Ct.  431,  28  L.  Ed.  983;  Mills 
V.  Green  (1895),  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed. 
293. 

The  case  of  People,  ex  rel,  v.  Common  Council,  etc.,  supra, 
which  has  been  quoted  with  approval  by  the  Supreme  Court, 
was  an  appeal  from  a  judgment  denying  the  relator's  peti- 
tion to  compel  the  common  council  of  Troy  to  appoint  police 
commissioners.     The  record  disclosed  the  fact  that  the  of- 
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ficial  term,  which  was  the  subject  of  the  controversy,  had 
expired.  The  court  said:  "The  oflBcial  term,  therefore, 
over  which  the  controversy  arose,  has  already  ended.  No- 
body can  be  appointed  for  the  disputed  period,  since  it  is 
already  gone.  The  new  election  has  presumably  occurred, 
and  nothing  remains  but  the  abstract  questions  from  the  de- 
termination of  which  no  practical  result  can  follow.  In 
such  cases  we  have  heretofore  dismissed  the  appeal,  and  see 
no  reason  for  changing  the  rule  now." 

In  the  case  of  Mills  v.  Oreen,  supra,  there  was  a  petition 
by  Lawrejice  P.  Mills,  who  alleged  that  he  was  a  voter  of  a 
certain  precinct  in  Richland  county,  South  Carolina,  against 
Green,  who  was  the  supervisor  of  registration  of  said  pre- 
cinct, stating  that  by  the  statute  of  said  state  an  election  to 
select  delegates  would  be  held  on  the  third  Tuesday  in  Au- 
gust, 1895,  the  convention  to  assemble  on  the  second  Tuesday 
in  September,  1895 ;  that  the  petitioner  and  others  desired  to 
vote  at  said  election,  but  had  been  prevented  from  register- 
ing by  reason  of  the  burdensome  and  unconstitutional  regis- 
tration laws;  that  the  registration  books  did  not  contain 
their  names  and  they  would  thereby  be  deprived  of  their 
right  to  vote  at  said  election.  The  prayer  was  for  a  writ  of 
injunction  restraining  and  enjoining  the  defendant  from 
turning  over  said  registration  books  to  the  managers.  A 
temporary  injunction  was  granted,  but  dissolved  upon  the 
hearing  of  said  cause.  The  plaintiff's  appeal  was 
entered  on  September  19,  1895.  The  court  dismissed  the 
appeal  upon  the  ground  that  at  the  time  the  appeal  was  per- 
fected there  was  no  actual  controversy  involved  between  the 
parties.  In  dismissing  the  case  the  court  said:  **The  duty 
of  this  court,  as  of  every  other  judicial  tribunal,  is  to  decide 
actual  controversies  by  a  judgment  which  can  be  carried 
into  eflfect,  and  not  to  give  opinions  upon  moot  questions  or 
abstract  propositions,  or  to  declare  principles  or  rules  of  law 
which  cannot  aflFeet  the  matter  in  issue  in  the  case  before  it. 
It  necessarily  follows  that  when,  pending  an  appeal  from  the 
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judgment  of  a  lower  court,  and  without  any  fault  of  the  de- 
fendant an  event  occurs  which  renders  it  impossible  for  this 
court,  if  it  should  decide  the  case  in  favor  of  the  plaintiff, 
to  grant  him  any  effectual  relief  whatever,  the  court  will  not 
proceed  to  a  formal  judgment,  but  will  dismiss  the  appeal. 
And  such  a  fact,  when  not  appearing  on  the  record,  may  be 
proved  by  extrinsic  evidence.  Lord  v.  Veazie  [1850],  8 
How.  250,  12  L.  Ed.  1067;  California  v.  San  Pablo,  etc., 
B.  Co,  [1893],  149  U.  S.  308,  13  Sup.  Ct.  876,  37  L.  Ed. 
747."  In  the  case  of  Dunn  v.  State,  ex  ret.,  supra,  the 
court  said:  "It  has  been  the  universal  practice  of  this 
court  to  dismiss  an  appeal  when  it  is  made  to  appear  that  it 
is  unnecessary  to  decide  the  question  presented.  In  fact,  it 
is  an  elementary  principle  that  it  is  the  province  of  a  court 
to  decide  real  questions  or  controversies  between  litigants, 
and  not  to  decide  simply  moot  or  abstract  propositions.  The 
authorities  generally  aflSrm  as  a  settled  rule  of  appellate 
procedure  that  where  it  is  shown  in  the  particular  appeal 
that  the  litigation  or  controversy  has  been  ended  or  settled, 
or  in  some  manner  disposed  of,  so  as  to  render  it  unnecessary 
to  decide  the  question  involved,  the  appeal,  under  the  cir- 
cumstances, will  be  dismissed." 

Nor  will  the  appeal,  under  such  circumstances,  be  enter- 
tained to  determine  who  ought  to  be  liable  for  costs.  Stauf- 
fer  V.  Salimonie  Mining,  etc,  Co.,  supra;  Manlove  v. 

2.  State,  supra;  Dunn  v.  State,  ex  rel.,  supra;  Eastburn 
V.  Kirk  (1817),  2  Johns.  Ch.  (N.  Y.)  •SH;  Taylor 
V.  Vann  (1900),  127  N.  C.  243,  37  S.  E.  263;  Converse  v. 
Trapp  (1895),  (Tex.  Civ.  App.),  29  S.  W.  415. 

Appeal  dismissed. 
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Abney  v.  Indiana  Union  Traction  Company. 

[No.  0,012.    Filed  January  15,  1908.] 

1.  Tbial. — Instructions. — ApplicahUity  of,  to  Evidence. — Appeal. — 
Under  §691  Burns  1908,  §050  It.  S.  1881,  as  well  as  in  the  absence 
of  a  statute,  the  courts,  on  appeal,  where  the  evidence  Is  not  In 
the  record,  will  consider  that  the  Instructions  given  In  a  case  were 
applicable  to  the  evidence  produced,    p.  54.  • 

t.  Same. — Instructions. — Evidence. — Appeal. — Under  the  act  of 
1903  (Acts  1903,  p.  ass,  g§4-0,  §§(UJ4-006  Burns  1908)  parties  may 
appeal  by  including  only  that  portion  of  the  evidence  that  illus- 
trates the  ruling  of  the  trial  court,  such  act  being  remedial. 
Roby,  J.,  concurring,    pp.  55,  50. 

3.  Appeal. — Harmful  Error. — Reversal. — A  substantial  error  is 
ground  for  reversal,  unless  shown  to  be  harmless,  or  cured  by  the 
court    p.  56. 

4.  Same.— BiZte  of  Exceptions. — Settling.--lt  Is  the  duty  of  the 
trial  judge  to  settle  bills  of  exceptions;  and  his  motive  should  be 
to  have  such  bills  state  the  facts,    p.  50. 

5.  Same. — Errors. —  When  Harmful. — Whether  an  alleged  error  is 
harmless  must  be  determined  from  the  facts  of  the  particular 
case.    p.  57. 

C  Same. — Precipe.— ^Absence  of. — Where  there  is  no  precipe,  or 
one  not  calling  for  a  siHJcific  part  of  the  record,  it  is  the  duty  of 
the  clerk  to  certify  a  complete  transcript    p.  57. 

7.  Trial.  —  Instructions.  —  Ke.fjligencc. — Contributory. — Proximate 
Cause. — Instructions,  in  a  personal  Injury  case,  stating  that  if 
the  plaintiff  was  guilty  of  contributory  negligence  he  cannot 
recover,  are  erroneous,  since  such  negligence,  to  defeat  plaintiff, 
must  be  a  proximate  cause  of  the  injury,    p.  58. 

8.  Same. — Instructions. — Contributory  Xegllgence. — Carriers. — An 
instruction,  in  a  personal  injury  case,  that  if  the  plaintiff,  a 
passenger  on  an  Interurban  railroad,  was  guilty  of  any  act  that 
contributed  to  his  injury,  he  cannot  recover,  is  fatally  erroneous 
under  any  view  of  the  evidence  admissible  in  the  case.    pp.  58,  61. 

9.  Same. — Instructions. — Bote  Considered. — Instructions  In  a  case 
must  be  considered  as  a  whole;  and  a  Judgment  should  not  be 
reversed,  where  an  error  in  one  of  them  Is  not  misleading,    p.  58. 

10.  Same.  —  Instructions.  —  Curing.  —  Contributory  Negligence.  — 
Carriers. — ^An  instruction,  in  a  iiersonal  injury  case,  that  if  the 
passenger  was  guilty  of  any  act  contributing  to  his  Injury,  he 
cannot  recover,  is  not  cured  by  an  instruction  that  if  the  evi- 
dence as  to  the  proximate  cause  of  the  injury  is  evenly  balanced, 
the  verdict  should  be  for  the  defendant,  since  it  leaves  in  doubt 
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the  party  on  whom  rests  the  burden  to  prove  contributory  negli- 
gence,   p.  58. 

11.  Tbial. — Ipstructiofia, — Curing, — Erroneous  instructions  may  be 
cured  only  by  their  withdrawal,    p.  58. 

12.  Same.  —  Instructions. — Evidence. — Statutes. — Where  the  In- 
structions, but  not  the  evidence,  are  contained  in  the  record,  and 
one  of  such  instructions  is  bad  under  any  evidence  admissible 
within  the  issues,  the  Judgment  will  be  reversed,  whether  the 
appeal  was  perfected  under  the  act  of  1903  (Acts  1903,  p.  338. 
§§4-0,  §§604-006  Burns  1008),  or  under  §691  Burns  1908,  §630 
R.  S.  1881.    p.  59. 

From  Howard  Circuit  Court ;  James  F,  Elliott,  Judge. 

Action  by  Sylvester  Abney  against  the  Indiana  Union 
Traction  Company.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed, 

Overson  &  Manning  and  B,  C.  Moon,  for  appellant. 
J.  A.  VanOsdol  and  Blacklidge,  Shirley  cfc  Wolf,  for  ap- 
pellee. 

CoMSTOCK,  J. — ^Appellant  brought  this  action  against  ap- 
pellee to  recover  damages  for  personal  injury  alleged  to 
have  been  sustained  in  attempting  to  board  one  of  appellee's 
interurban  cars  in  the  city  of  Kokomo,  and  alleging  that  the 
appellee  was  negligent  in  starting  said  car  while  appellant 
was  in  the  act  of  boarding  it.  Appellant  answered  by  gen- 
eral denial.  Upon  trial  by  jury  a  verdict  for  the  appellee 
was  returned,  and  judgment  rendered  thereon  in  its  favor 
for  costs.  Appellant's  motion  for  a  new  trial  was  overruled. 
The  only  question  attempted  to  be  presented  by  appellant 
arises  upon  the  correctness  of  certain  instructions  given  and 
others  refused.     No  part  of  the  evidence  is  in  the  record. 

In  behalf  of  appellee  it  is  argued  that  no  question  is  pre- 
sented because  the  evidence  is  not  in  the  record.  The  court 
certifies  that  all  said  instructions  requested  by  the 

1.     plaintiff,  and  all  said  instructions  requested  by  the 

defendant,  are  applicable  to  the  evidence  given  upon 

the  trial  of  said  cause,  and  tended  to  sustain  the  theory  of 
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the  respective  parties  to  said  suit.  It  is  claimed  by  appel- 
lant that  the  record  is  properly  made  up  under  the  last 
clause  of  §691  Burns  1908,  §650  R.  S.  1881.  Elliott,  App. 
Proc,  §193;  Shirk  v.  Mitchell  (1894),  137  Ind.  185;  Lynch 
V.  Bates  (1894),  139  Ind.  206.  Said  clause  of  §691,  supra, 
provides:  **That  when,  in  any  case  an  appeal  is  prosecuted 
upon  the  question  of  the  correctness  of  the  instructions  given 
or  refused,  or  the  modification  thereof,  it  shall  not  be  neces- 
sary to  set  out  in  the  record  all  the  evidence  given  in  the 
cause,  but  it  shall  be  suflScient  in  the  bill  of  exceptions  to  set 
out  the  instructions  or  modifications  excepted  to,  with  a  re- 
cital of  the  fact  that  the  same  were  applicable  to  the  evidence 
in  the  cause."  The  Supreme  Court  has  decided  that  it 
makes  no  change  concerning  a  necessity  to  have  the  evidence 
in  the  record,  by  the  proviso  of  said  section,  on  exceptions  to 
instructions  given.  This,  upon  the  ground  that  an  appellate 
court  will  presume,  unless  the  contrary  appears,  that  there 
was  evidence  to  which  the  instructions  given  were  applicable, 
and  that,  when  the  evidence  is  not  in  the  record,  a  judgment 
will  not  be  reversed  for  an  instruction  given  which  would  be 
proper  under  any  state  of  facts  provable  under  the  issues. 
Adams  v.  Vanderbeck  (1897),  148  Ind.  92,  62  Am.  St.  497; 
Drinkout  v.  Eagle  Machine  Works  (1883),  90  Ind.  423; 
Rozcll  V.  City  of  Anderson  (1883),  91  Ind.  591;  Shugart  v. 
Miles  (1890),  125  Ind.  445;  Kinney  v.  Dodge  (1885),  101 
Ind.  573 ;  2  Thornton,  Civil  Code,  §457,  cl.  5. 

In  a  later  act  the  legislature  has  relieved  parties  litigant 
from  the  burden  of  bringing  up  the  evidence.     Section  four 
of  said  act  (Acts  1903,  p.  338,  §664  Bums  1908)  pro- 
2.     vides  that  **it  shall  not  be  necessary  for  the  bill  of  ex- 
ceptions to  contain  all  of  the  evidence  given  in  the 
cause  or  proceeding,  unless  the  decision  of  the  court,  or  the 
verdict  of  the  jury,  shall  be  called  in  question  as  being  con- 
trary to  law,  or  not  sustained  by  sufficient  evidence."    Sec- 
tion five  of  said  act  (§665  Bums  1908)  provides:    ''That 
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in  all  other  civil  actions,  •  •  •  the  bill  of  exceptions 
shall  be  sufficient,  if  it  contains  a  clear  statement  of  the  rul- 
ing or  matter  called  in  question,  together  with  a  succinct 
recital  of  the  substance  of  such  part  of  the  evidence  and  pro- 
ceedings as  shall  be  necessary  to  advise  the  supreme  court  or 
appellate  court,  as  the  case  may  be,  of  the  pertinency  or 
materiality  of  the  matters  sought  to  be  reviewed  on  the  ap- 
peal." Section  six  of  said  act  (§666  Bums  1908)  provides: 
**That  unless  the  bill  of  exceptions  shall  contain  matter 
showing  that  the  order,  ruling,  action,  decision  or  matter 
called  in  question  was  harmless  to  the  party  appealing,  or 
that  the  error,  if  any,  was  cured  or  corrected  by  the  trial 
court,  the  bill  of  exceptions  prepared  as  herein  provided 
shall  be  sufficient  to  bring  the  matter  thereby  presented  be- 
fore the  court  for  review  in  as  ample  form  as  though  such 
bill  of  exceptions  contained  all  of  the  evidence  and  all  the 
proceedings  upon  the  trial.*'  This  act  is  remedial.  It  in- 
tends to  simplify  procedure ;  to  lighten  the  burdens  of  lit- 
igants without  injustice  to  any  one.  And  what  was  said  of 
§691,  supra,  may,  with  equal  force,  be  said  of  the  act  of  1903, 
supra.  **The  object  of  the  statute  is  clear,  for  it  cannot  be 
doubted  that  it  was  intended  to  enable  parties  to  present 
questions  upon  instructions  without  cumbering  the  record 
with  a  mass  of  evidence."     Elliott,  App.  Proc,  §193. 

The  appellant,  therefore,  who  shows  by  a  proper  bill  of  ex- 
ceptions that  substantial  error  was  committed  against  him, 
is  entitled  to  reversal,  unless  it  is  also  made  to  appear 

3.  that  such  error  was  harmless  or  was  cured  or  cor- 
rected by  the  trial  court.     It  is  thus  within  the  power 

of  the  parties  to  present  in  an  inexpensive  form  the  exact 

question  of  law  upon  which  the  judgment  of  the  court  of 

appeal  is  desired.     The  settling  of  the  bill  of  excep- 

4.  tions  rests  with  the  trial  judge,  who  will  not  be  actu- 
ated by  any  desire  except  to  correct  it  and  fairly  state 

the  facts  involved.  What  effect  the  evidence,  or  any  par- 
ticular part  of  the  evidence,  may  have,  and  what  is  necessary 
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to  render  error  shown  harmless,  must  be  determined 

5.  in  view  of  the  particular  facts  of  each  case.     Cincirir 
nati,  etc,  B.  Co.  v.  Stahle  (1906),  37  Ind.  App.  539; 

Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.  (1903),  31  Ind. 

App.  258;  Harrah  v.  State ,  ex  rel.  (1906),  38  Ind.  App.  495. 

The  absence  of  a  precipe,  authorizing  the  clerk  to  certify 

anything  less  than  a  complete  transcript  of  the  entire  record, 

is  pointed  out.     Where  there  is  no  precipe  directing 

6.  the  clerk  to  certify  a  portion  of  the  record,  it  is  his 
duty  to  make  a  complete  transcript.     §690  Bums 

1908,  §649  R.  S.  1881;  Feathemgill  v.  State,  ex  rel  (1904), 
33  Ind.  App.  683;  Rutherford  v.  Prudential  Ins.  Co. 
(1904),  32  Ind.  App.  423. 

Appellant  excepted  to  and  complains  of  a  number  of  the 
instructions  given  at  the  request  of  the  defendant,  but  es- 
pecially of  instructions  two,  six,  seven  and  twelve.  They  are 
as  follows:  **(2)  If  you  find  from  the  evidence  in  this 
case  that  the  plaintiff  was  guilty  of  .contributory  negligence 
that  resulted  in  his  injury,  then  the  plaintiff  cannot,  in  such 
ease,  recover."  In  the  sixth  occurs  this  language:  **And 
if  such  plaintiff  was  injured  as  alleged  in  the  complaint,  but 
you  find  he  was  guilty  of  contributory  negligence  in  attempt- 
ing to  board  the  defendant's  car  while  the  same  was  in  mo- 
tion, and  was  injured  thereby,  then  the  plaintiff  cannot  re- 
cover. •  •  •  Or  if  the  plaintiff  was  guilty  of  any  con- 
tributory negligence,  and  that  fact  is  proved  by  the  evidence 
of  the  plaintiff  or  his  witnesses,  that  is  just  as  effective  as  if 
proved  by  the  defendant,  and  will  defeat  a  recovery."  (7) 
**If  you  find  from  the  evidence  in  this  case  that  the  plaintiff 
was  negligent  in  attempting  to  board  the  car  and  that  the 
defendant  was  negligent  in  starting  the  car,  in  other  words, 
if  the  plaintiff  and  defendant  were  both  negligent,  then,  in 
such  case,  the  plaintiff  cannot  recover  in  this  case,  and  your 
verdict  should  be  for  the  defendant. "  ( 12 )  *  *  The  defend- 
ant in  this  case  is  not  an  insurer  of  the  safety  of  its  passen- 
gers, either  while  riding,  alighting  from,  or  attempting  to 
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get  on  board  the  defendant's  cars,  and  if  passengers  are 
guilty  of  any  act  that  contributes  to  their  injury,  that  will 
defeat  a  recovery  for  such  injury."  The  law  makes  a  dis- 
tinction between  the  proximate  and  remote  cause  of  an  injury. 
Each  of  these  instructions  ignored  the  rule  that,  to  be  an 
effective  defense,  contributory  negligence  of  the  injured 
party  must  proximately  contribute  to  his  injury,  but 

7.  under  said  twelfth  instruction  any  act  of  the  plaintiff 
which  contributed  to  his  injury,  whether  negligent 
or  not,  would  defeat  his  recovery.     And  for  error 

8.  in  giving  said  instructions  the  judgment  must  be  re- 
versed.    Said  instruction  was  erroneous  under  any 

state  of  facts  that  could  have  been  proven  under  the  issues, 
because  it  laid  down  an  improper  basis  upon  which  to  found 
a  verdict.     It  is  the  recognized  rule,  however,  that  all  in- 
structions given  are  to  be  considered  together,  and  if, 

9.  when  so  considered,  they  are  not  misleading,  a  judg- 
ment should  not  be  reversed  on  account  of  error  in 

one  or  more  of  them. 

Upon  this  rule  appellee  claims  that  the  error,  if  any,  was 

cured  by  instruction  eighteen  given.     It  is  as  follows:     **If 

the  evidence  appears  to  you  to  be  evenly  balanced 

10.  upon  the  question  as  to  whether  the  injury  suffered 
by  the  plaintiff  was  proximately  caused  by  his  own 

fault  or  that  of  the  defendant,  then  your  verdict  should  be 
for  the  defendant,  since  the  plaintiff  has  the  burden  of  prov- 
ing that  he  was  injured  in  the  manner  charged  in  the  com- 
plaint, and  that  such  injury  resulted  proximately  from  the 
wrongful  or  careless  act  or  omission  of  the  defendant,  de- 
scribed in  the  complaint."  This  instruction  does  not  correct 
the  fault  in  the  instructions  named,  for  it  leaves  the  burden 
of  proof  upon  the  question  of  the  contributory  negligence  of 
the  plaintiff,  in  doubt.  It  has  often  been  said  that  an 
erroneous  instruction  is  presumed  to  be  prejudicial, 

11.  and  the  error  is  only  cured  by  its  withdrawal.  This 
was  not  done  in  the  case  at  bar,  nor  were  the  instruc- 
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tions  attacked  modified  by  others  subsequently  given,  either 
in  direct  terms  or  by  reference.     The    instructions    given 

being  wrong  under  any  supposable  state  of  evidence 
12.   that  could  have  been  adduced,  the  judgment  must  be 

reversed,  in  the  absence  of  the  evidence,  even  if  the 
act  of  1903,  supra,  did  not  apply.  Other  questions  dis- 
cussed may  not  arise  upon  a  second  trial  of  the  cause,  and 
are  therefore  not  considered. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  sustain  appellant's  motion  for  a  new  trial. 


Concurring  Opinion. 

'RoBY,  C.  J. — I  concur  fully  in  the  opinion  so  far  as  it 

relates  to  the  act  of  March  9,  1903   (Acts  1903,  p.  338), 

''concerning  proceedings  in  civil  procedure."     The 

2.  conditions  which  led  to  the  passage  of  this  act  are 
matters  of  common  knowledge. 

The  State  Bar  Association  of  Indiana  at  its  1902  meeting 
declared  that  **our  statutes  relating  to  appeals  to  the  Su- 
preme and  Appellate  Courts  need  many  amendments  for  the 
purpose  of  simplifying  the  practice  and  reaching  the  merits 
of  a  cause  on  appeal,  which  object,  under  the  present  prac- 
tice, is  often  frustrated  by  useless  technicalities,"  and  a 
committee  of  five  was  appointed  for  the  purpose  of  prepar- 
ing and  submitting  bills  upon  the  subject  to  the  next  Greneral 
Assembly.  Proceedings  State  Bar  Assn.  of  Ind.,  1902,  p.  71. 
That  committee  prepared  and  presented  to  the  Sixty-third 
Greneral  Assembly  a  bill  for  the  act  of  March  9,  1903.  It 
thus  appears  that  legislative  aid  was  invoked  by  the  bar  of 
the  State  for  the  purpose  of  rescuing  the  courts  from  the 
system  of  procedure  which  they  had  created  and  from  which 
they  were  either  unable  or  unwilling  to  extricate  themselves. 
It  does  not  need  to  be  said  that  the  act  **is  in  furtherance  of 
justice — it  is  remedial;  it  tends  to  simplify  procedure;  it 
lightens  the  burden  of  litigants  without  injustice  to  any  one, 
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and,  when  properly  followed,  questions  may  be  presented  to 
this  court  unclouded  by  a  mass  of  useless  verbiage,  and  unob- 
scured  by  voluminous  matters  of  immaterial  evidence." 
Shugart  v.  Miles  (1890),  125  Ind.  445,  449.  The  act  is  a 
remedial  one,  and  must  be  liberally  construed  to  effectuate 
the  plain  legislative  intent.  Mercer  v.  Corbin  (1889),  117 
Ind.  450,  3  L.  R.  A.  221,  10  Am.  St.  76;  Jones  v.  Foley 
(1889),  121  Ind.  180;  Shugart  v.  Miles,  supra. 

The  statute  requires  a  succinct  recital  of  the  substance  of 
such  part  of  the  evidence  and  proceedings  as  may  be  neces- 
sary to  advise  the  court  of  appeal  of  the  pertinency  or  ma- 
teriality of  the  matters  sought  to  be  reviewed.  **It  is  not 
for  the  court,  in  •  •  •  framing  instructions,  to  deter- 
mine the  probative  force  of  evidence.  If  the  evidence  is  ma- 
terial, relevant  and  competent,  it  is  for  the  jury,  and  instruc- 
tions bearing  upon  the  evidence,  without  respect  to  its  weight 
or  credibility,  cannot  be  deemed  irrelevant.'*  Union  Mut. 
Life  Ins.  Co.  v.  Buchanan  (1885),  100  Ind.  63,  73.  If  there 
was  evidence  to  which  the  instructions  requested  were 
relevant,  they  should  have  been  given,  and  the  refusal  to 
give  them  would  be  error,  unless,  of  course,  the  record  shows 
that  the  same  ground  was  covered  by  instructions  given. 
Such  error  might  or  might  not  be  reversible,  but  the  first 
matter  to  be  determined  is  whether  evidence  was  introduced 
making  the  requested  charge  applicable  to  the  case  on  trial. 
That  fact  is  recited  in  the  bill  of  exceptions.  The  form  of 
recital  might  be  improved  upon,  but  it  is  sufficient  to  convey 
the  necessary  information.  Section  691  Bums  1908,  §650 
R.  S.  1881,  in  terms  requires  a  statement  that  the  instruction 
was  ** applicable  to  the  evidence  in  the  cause."  Such  fact  is 
a  competent  one  to  be  stated  by  the  trial  judge.  Kinney  v. 
Dodge  (1885),  101  Ind.  573;  Gciger  v.  Huenneke  (1896), 
16  Ind.  App.  326;  Adams  v.  Vandcrheck  (1897), '148  Ind. 
92,  62  Am.  St.  497;  Jennings  v.  Bond  (1896),  14  Ind.  App. 
282,  292. 

The  same  rules  apply  to  an  instruction  given  when  an  ex- 
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ception  is  shown.  The  effect  of  section  six  of  the  act  of  1903 
(Acts  1903,  p.  338,  §666  Bums  1908)  is  to  make  such  ex- 
ception available  without  a  complete  transcript  of  the  evi- 
dence. In  setting  out  biUs  of  exceptions  involving  questions 
upon  the  giving  of  instructions,  where  the  record  is  made 
up  in  accordance  with  this  act,  the  trial  judge  should  include 
such  matter,  if  there  be  any,  as  may  render  an  erroneous 
ruling  harmless.  All  instructions  given  are  set  out  in  the 
bill.  Since  they  are  to  be  considered  as  a  whole,  and  not  in 
fragments,  this  is  essential.  These  considerations  lead  to 
the  examination  of  the  instructions  given  and  refused,  action 
in  regard  to  which  is  stated  as  ground  for  a  new  trial. 
I  also  concur  in  the  reversal  of  the  judgment,  for  the 

reason  that  the  twelfth  instruction  is  incurably  bad, 
8.    and  I  also  concur  in  the  statement  of  the  main  opinion 

relative  to  instruction  eighteen. 


Duncan  v.  Cox  et  al. 

[No   6,02<5.     Filed  June  28,  1907.     Rehearing  denied  October  29, 
1907.     Transfer  denied  January  15,  1908.] 

L  Judgment. — Jurisdiction.  —  Boards  of  Commissioners.  —  Rail- 
roads.— fiubsidies. — The  granting,  by  the  board  of  commissioners, 
of  the  prayer  of  a  petition  for  a  railroad  subsidy  election,  is  a 
conclusive  adjudication  of  all  antecedent  facts  upon  which  the 
jurisdiction  of  the  board  depends,    p.  64. 

2.  Boards  of  Co\fMissioNEBS. — Elections. — Validity. — Railroads. — 
Subsidies. — Before  a  board  of  commissioners  levies  a  railroad 
subsidy  tax,  it  is  its  duty,  with  or  without  a  remonstrance,  to 
determine  whether  a  valid  election  has  been  held  in  which  a  ma- 
jority of  the  voters  have  voted  in  favor  of  such  subsidy ;  and  In 
determining  such  fact  it  has  the  right  to  go  behind  the  election 
returns,     pp.  65,  66. 

S.  Elextions. — Ballots. — Railroads. — Subsidies. — ^The  use  of  bal- 
lots not  prepared  by  the  board  of  election  commissioners  will,  if 
timely  objected  to,  invalidate  a  railroad  subsidy  election,    p.  6G. 

4.  Railroads.  —  i^uhsidies.  —  Elections. — Jurisdiction. — Statutes.  — 
Directory. — Upon  proper  notice,  the  board  of  commissioners  has 
jurisdiction  over  all  taxpayers  of  a  township  for  determining 
whether  a  raUroad  subsidy  shall  be  levied ;  and  the  fact  that  such 


62  APPELLATE  COURT  OP  INDIANA, 

Duncan  v,  Ck)x — 41  Ind.  App.  61. 

board  fails  to  determine  the  validity  of  a  subsidy  election  at  the 
June  term  next  succeeding  such  election,  does  not  dt»prive  it  of 
Jurisdiction,  such  statute  so  providing  (§5476  Burns  1908,  §4056 
R.  S.  1881)  being  directory,    p.  67. 

5.  BoABDS  OF  CoMMissioM£BS. — Judicial  Questions. — Railroad  Sub- 
sidies.— Appeal. — ^Decisions  of  boards  of  commissioners  on  rail- 
road subsidy  petitions  are  of  a  judicial  nature,  and  the  remedy 
of  parties  thereto  is  by  appeal,    p.  67. 

6.  Railroads.  —  Subsidies. — Remonstrances. — Collateral  Attack. — 
Elections. — A  remonstrance  against  the  granting  of  a  railroad 
subsidy  is  directed  against  the  original  petition  therefor,  and  Is 
not  a  collateral  attack  upon  the  election  held  to  determine  the 
will  of  the  voters  thereon,    p.  68. 

7.  Same. — Subsidies. — Character  of. — Remonstrances. — Estoppel. — 
The  grant  of  a  railroad  subsidy  is  a  matter  of  grace,  the  company 
having  no  legal  rights  therein;  and  taxpayers  are  not  e8topi)ed 
to  remonstrate  until  the  final  order  of  the  board  is  made  grant- 
ing the  petition,    p.  68. 

From  Monroe  Circuit  Court ;  James  B,  Wilson,  Judge. 

Petition  by  Henry  C.  Duncan  for  the  levy  of  a  railroad 
subsidy  tax,  against  vrhich  Grant  Cox  and  others  remon- 
strate. Prom  a  judgment  for  remonstrants,  petitioner  ap- 
peals.   Affirmed. 

James  E.  Kepperley  and  Duncan  &  Batman,  for  appel- 
lant. 

Miers  &  Corr,  for  appellees. 

R.VBB,  J. — On  June  30, 1902,  J.  M.  Pleener  and  twenty-five 
other  freeholders  of  Benton  township,  in  Monroe  county, 
filed  their  petition  with  the  board  of  county  commissioners 
of  said  county,  asking  that  the  sum  of  $3,653  be  appropri- 
ated by  said  to^Tiship  to  aid  in  the  construction  of  the  In- 
dianapolis Southern  Railway  through  said  township,  in 
accordance  with  the  laws  of  the  State  on  that  subject,  and 
praying  that  an  election  be  ordered  for  the  voters  of  said 
township  to  determine  the  question  of  making  said  appro- 
priation, as  the  statute  in  such  cases  provides.  The  board  of 
commissioners  entertained  said  petition  and  took  the  subject 
under  advisement,  ordering  in  the  meantime  an  election  to  be 
held  at  the  usual  voting  places  in  said  Benton  township,  to 
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vote  on  the  subject  of  making  said  appropriation.  Due 
notice  was  given  of  the  holding  of  said  election,  and  said  elec- 
tion was  held,  pursuant  to  said  notice,  on  July  8,  1902.  The 
board  of  canvassers  thereafter  met,  on  July  10,  at  the  county 
seat  of  said  county,  and  in  due  form  made  a  canvass  of  the 
votes  cast  at  said  election,  and  found  that  said  election  had 
been  in  favor  of  the  making  of  said  appropriation  by  a  ma- 
jority of  two  votes,  and  duly  filed  the  papers  with  the  county 
auditor.  No  further  proceedings  were  had  in  said  matter  by 
said  board  until  June  8,  1905,  when  the  appellant,  a  taxpayer 
of  said  Benton  township,  filed  his  petition  before  said  board, 
setting  forth  that  he  was  a  taxpayer  of  the  township,  and 
reciting  the  facts  hereinbefore  stated  with  reference  to  the 
filing  of  the  petition  for  the  appropriation  and  the  holding 
of  said  election  and  due  return  thereof,  and  praying  that  a 
levy  of  taxes  be  made  by  said  board  of  commissioners  on  the 
property  of  said  township  to  raise  the  sum  necessary  to  make 
said  appropriation.  At  the  same  time  the  appellee  and 
others  filed  with  said  board  a  remonstrance  against  the  grant- 
ing of  said  appropriation  and  the  making  of  said  levy,  and 
set  forth  as  a  reason  why  said  appropriation  should  not  be 
granted  and  levy  made,  that  the  election  held  in  said  town- 
ship to  vote  said  appropriation  was  illegal  and  invalid,  in 
that  the  printed  ballots  used  and  cast  at  said  election  were 
not  prepared  and  caused  to  be  printed  by  the  county  board 
of  election  commissioners  of  said  Monroe  county,  and  were 
not  delivered  by  said  election  commissioners  to  the  inspector, 
or  other  election  officers  of  said  Benton  township,  but  were 
prepared  by  other  persons  without  authority  of  law.  Upon 
the  presentation  of  said  petitions  and  remonstrance,  and 
their  ^ue  consideration,  the  board  of  commissioners  refused 
to  levy  said  tax  upon  the  property  of  the  remonstrants, 
whereupon  the  appellant  appealed  to  the  circuit  court.  In 
the  circuit  court  the  remonstrance  was  dismissed  as  to  cer- 
tain of  the  taxpayers  who  had  appeared  before  the  board  of 
commissioners,  and  it  was  ordered  by  the  court  that  the  clerk 
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certify  this  order  to  the  auditor  of  said  county,  and  the 
auditor  was  directed  to  enter  the  tax  in  aid  of  the  construc- 
tion of  said  road  against  the  property  of  each  and  all  of  the 
dismissing  remonstrants,  the  same  as  if  said  remonstrance 
had  never  been  filed.  In  the  circuit  court  the  appellant 
moved  to  dismiss  the  remonstrance,  and  his  motion  was  over- 
ruled by  the  court.  He  thereupon  filed  a  demurrer  to  the 
remonstrance,  which  was  also  overruled,  to  which  rulings  of 
the  court  exceptions  were  properly  reserved.  The  cause  was 
submitted  to  the  court  for  trial,  and  a  special  finding  had, 
setting  forth  the  facts  hereinbefore  stated,  and  that  the  facts 
stated  in  appellees'  remonstrance  were  true.  The  court  con- 
cluded, upon  the  facts,  that  the  tax  mentioned  in  the  re- 
monstrance as  to  said  remonstrators,  and  each  of  them, 
should  not  be  put  on  the  tax  duplicate  or  be  collected,  and  it 
was  ordered  and  adjudged  that  the  appellant  take  nothing 
by  his  proceeding,  and  the  tax  as  to  each  of  the  remonstrators 
was  declared  to  be  illegal  and  the  levy  refused  as  against  the 
property  of  the  remonstrators.  It  was  further  ordered  that 
**this  proceeding  shall  not  affect  the  order  heretofore  made 
by  the  Board  of  Commissioners  of  the  County  of  Monroe 
granting  the  prayer  of  the  petition  for  said  appropriation, 
and  ordering  the  levy  of  said  tax  on  all  the  taxable  property 
in  said  township,  except  upon  the  property  of  each  of  said 
remonstrants,"  and  that  the  remonstrators  recover  their 
costs  in  and  about  this  proceeding  laid  out  and  expended. 

It  is  earnestly  contended  by  appellant  that  it  was  the 
duty  of  the  board  of  commissioners  at  its  first  regular  June 

session  (§5476  Burns  1908,  §4056  R.  S.  1881)  after 
1.     the  return  made  by  the  election  officers,  as  shown  in 

the  special  finding,  and  as  provided  by  section  ten  of 
the  act  under  which  the  proceedings  were  had  (§5474  Bums 
1908,  §4054  R.  S.  1881)  to  grant  the  prayer  of  the  petition 
filed  with  it  by  the  taxpayers,  and  that  the  appellees  are 
precluded  from  questioning  the  validity  of  the  election  pre- 
cisely the  same  as  though  the  board  of  commissioners  had 
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done  its  duty  in  this  respect.  It  has  been  decided  in  many 
cases  that  the  action  of  the  board  of  commissioners  in  grant- 
ing the  prayer  of  the  petition  in  cases  of  this  character  is  a 
conclusive  adjudication  of  all  antecedent  facts,  upon  which 
its  jurisdiction  to  act  in  the  particular  matter  depends.  In 
this  case,  had  the  board  of  commissioners  granted  the  prayer 
of  the  petition  filed  with  it,  upon  which  it  ordered  the  elec- 
tion, there  could  be  no  question  that  such  act  would  have 
been  a  conclusive  adjudication  of  every  fact  involving  the 
validity  of  the  election.  This  is  so  for  the  reason  expressed 
by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Board,  etc,  v.  Aspinwall  n858),  21  How.  539, 16  L.  Ed.  208, 
and  quoted  with  approval  in  the  case  of  Evansville,  etc,  R, 
Co.  V.  City  of  Evansville^  (1860) ,  15  Ind.  395,  420,  as  follows : 
**  *  Who  is  to  determine  whether  or  not  the  election  was  prop- 
erly held,  and  a  majority  of  the  votes  of  the  county  cast  in 
favor  of  the  subscription?  •  •  •  The  court  is  of 
opinion  that  the  question  belonged  to  the  board.  The  act 
makes  it  the  duty  of  the  sheriff  to  give  notice  of  the  election 
for  the  day  mentioned,  and  then  declares,  if  a  majority  of 
the  votes  given  shall  be  in  favor  of  the  subscription,  the 
county  board  shall  subscribe  stock.  The  right  of  the  board 
to  act  in  execution  of  the  authority  is  placed  upon  the  fact 
that  a  majority  of  the  votes  have  been  cast  in  favor  of  the 
subscription;  and  to  have  acted  without  first  ascertaining 
it,  would  have  been  a  clear  violation  of  duty ;  and  the  ascer- 
tainment of  the  fact  was  necessarily  left  to  the  inquiry  and 
judgment  of  the  board  itself." 

It  was  the  duty  of  the  board  of  commissioners  in  this  case 
to  make  inquiry  and  ascertain,  before  it  acted  upon  the 

petition,  whether  a  valid  election  had  been  held,  and 
2.     it  is  only  after  a  valid  election  hastbeen  held  that  the 

law  imposes  upon  the  board  of  commissioners  the  duty 
of  granting  the  prayer  of  the  petition.    The  board  has  the 
right  to  go  behind  the  returns  to  ascertain  whether  the  elec- 
VoL.  41—5 
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tion  is  valid.  Goddard  v.  Stockman  (1881),  74  Ind.  400. 
The  proceeding  is  in  a  sense  ex  parte,  the  board  of  commis- 
sioners representing  the  taxpayers  of  the  township,  and,  in 
the  absence  of  any  remonstrance,  it  would  be  the  right  and 
duty  of  said  board  to  make  inquiry  as  to  all  things  relating 
to  the  validity  of  the  election.  Said  board  is  presumed  to 
do  this  before  it  acts,  and  if,  upon  inquiry,  it  finds  from 
facts  existing  that  for  any  reason  the  election  is  invalid,  it 
undoubtedly  has  the  right  and  it  is  its  duty,  to  refuse  to 
grant  the  prayer  of  the  petition. 

In  the  case  of  Current  v.  Luther  (1905),  164  Ind.  252,  the 
Supreme  Court  held  that  the  fact  that  the  printed  ballots 

used  at  a  railroad  subsidy  election  were  not  prepared 
3.     by    the    proper    election    commissioners    will,  when 

timely  presented,  invalidate  the  election.  This  was 
one  of  the  facts  the  board  was  bound  to  inquire  about,  and 
decide  in  granting  the  petition. 

The  appellant  is  in  court  asking  that  the  commissioners 
be  required  to  grant  the  petition  and  order  the  levy.     They 

refuse,  because  they  say  that  the  election  was  invalid, 
2.     and  whether  the  facts  showing  such  invalidity  are 

brought  to  their  attention  by  a  remonstrance,  or 
whether  they  ascertain  it  for  themselves,  can  make  no  dif- 
ference. To  entitle  the  appellant  to  the  relief  he  seeks,  a 
valid  election  must  be  shown;  and,  inasmuch  as  it  appears 
in  this  case  that  the  facts  existed  which  rendered  the  election 
invalid,  we  think  appellant  was  not  entitled  to  a  judgment 
requiring  the  board  of  commissioners  to  grant  the  prayer  of 
the  petition  for  the  appropriation  of  money  to  the  railroad 
in  question,  and  the  making  of  the  tax  levy  as  prayed  for. 
The  judgment  is  aflfirmed. 
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On  Petition  for  Rehearing. 

Rabb,  J. — Appellant  earnestly  insists  that  this  court  erred 

in  holding  that  the  board  of  commissioners  could  go  behind 

the  returns  of  the  election  ofBcers,  and  hold  the  rail- 

4.  road  election  void,  and  for  that  reason  refuse  the 
prayer  of  the  petition,  without  notice,  after  the  lapse 

of  two  years'  time  from  the  date  of  the  election.  It  is  true 
the  statute  §5476  Burns  1908,  §4056  R.  S.  1881)  provides 
that,  at  the  first  June  session  after  the  election  is  held,  the 
board  of  commissioners  shall,  if  a  majority  of  the  votes  cast 
at  the  election  are  favorable  to  the  appropriation,  grant  the 
prayer  of  the  petition.  But  this  provision  of  the  statute  is 
merely  directory.  The  board  does  not  lose  its  jurisdiction 
by  failing  to  act  at  that  time.  All  taxpayers  in  the  town- 
ship are  brought  into  the  proceeding  by  the  original  notice 
of  the  petition,  and  they  remain  in,  and  are  bound  to  take 
notice  of  all  the  steps  taken  in  the  proceeding  as  long  as  it 
remains  in  fieri,  and  it  does  remain  in  fieri  until  it  is  finally 
disposed  of  by  the.  board's  either  granting  or  denying  the 
petition.  If  it  refuses  to  grant  the  petition,  it  matters  not 
upon  what  ground,  the  only  remedy  of  the  taxpayers 

5.  favorable  to  the  appropriation  is  by  appeal.     If  it 
grants  the  prayer  thereof,  the  only  remedy  of  the 

taxpayer  opposed  to  the  appropriation  is  by  appeal. 
The  board  acts  in  a  judicial  capacity  in  determining  all  the 
questions  of  the  sufficiency  of  the  petition,  and  all  the  steps 
taken  that  would  authorize  it  to  grant  the  prayer  of  the 
petition.  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484;  -Gil- 
son  y.  Board,  etc.  (1891),  128  Ind.  65,  11  L.  R.  A.  835; 
Reynolds  v.  Paris  (1881),  80  Ind.  14;  State,  ex  rel,  v. 
Board,  etc,  (1891),  131  Ind.  90;  Board,  etc.,  v.  Hall  (1880), 
70  Ind.  469. 

Appellant  treats  the  election  as  being  the  thing  assailed, 
and  claims  that  the  remonstrance  is  a  collateral  attack  upon 
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the  election.     This  is  a  mistaken  view.     The  remon- 

6.  stranee  is  not  a  collateral  attack  upon  anything.     The 
election  is  an  incident  in  the  proceeding  seeking  the 

appropriation  by  the  township  of  money  to  aid  in  the  con- 
struction of  the  railroad.  The  remonstrance  is  against  the 
granting  of  the  prayer  of  the  petition  in  the  first  instance. 
It  does  not  seek  to  nullify  the  election,  but  to  defeat  the 
granting  of  the  appropriation  by  the  board  of  commissioners. 
All  the  cases  cited  by  appellant  in  which  the  question  has 
arisen,  and  in  which  it  is  held  that  the  attack  upon  the  va- 
lidity of  the  proceedings  was  not  seasonably  made, 

7.  have  been  proceedings  to  enjoin  the  collection  of  the 
tax  after  the  order  of  the  board  of  commissioners  had 

been  made  granting  the  prayer  of  the  petition.  The  cases 
hold  that  the  question  is  not  seasonably  presented  in  those 
cases,  not  because  of  the  lapse  of  time,  but  on  account  of  the 
intervention  of  the  judgment  of  the  tribunal  whose  duty  it 
was  to  determine  the  facts  presented  in  the  complaint  as  a 
ground  for  restraining  the  collection  of  the  tax.  It  was 
not  the  lapse  of  time,  but  the  adjudication  that  barred  the 
complaining  taxpayer.  There  is  no  positive  law  defining 
when  the  taxpayer  may  present  his  objections  to  the  pro- 
ceedings, and  what  we  hold  is  that  until  they  are  determined 
by  the  tribunal  where  they  are  originally  pending,  they  are 
seasonably  presented.  There  is  no  question  of  estoppel  aris- 
ing that  could  operate  against  their  making  the  remonstrance 
at  any  time  before  final  action  by  the  board.  The  only  per- 
sons who  are  interested  or  who  have  any  rights  to  be  affected 
are  the  taxpayers  of  the  township,  and  it  could  not  be 
claimed  that  any  taxpayer  had  altered  his  position  on  ac- 
count of  the  delay  in  presenting  the  remonstrance.  As  has 
been  decided  in  numerous  cases,  the  railroad  in  whose  aid 
the  appropriation  is  petitioned  for  has  no  interest  in  the 
subject  until  the  money  raised  by  the  tax  is  in  the  treasury. 
Petition  overruled. 
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Board  of  Commissioners  op  the  County  of 
Huntington  v.  Pashong. 

[No.  6,700,    Filed  January  16,  1908.] 

1.  Counties. — Boards  of  Commissionera. — Furnishings  for  Offices, 
— ^The  boards  of  commissioners  bave  tbe  statutory  autborlty 
(§$5989,  5990  Bums  1908,  $5748  R.  S.  1881,  and  Acts  1899,  p.  467) 
to  provide  fumisblngs  for  tbe  county  offices,    p.  75. 

2.  Same. — Furnishings  for  Offices,— Contracts.— Under  §§5589-5592, 
5594ql  Bums  1901,  Acts  1899,  p.  170,  §§1-4,  Acts  1901,  p.  48, 
§§1-3  and  Acts  1899,  p.  343,  §37,  boards  of  commissioners  must 
let,  at  public  bid,  tbe  contract  for  providing  fumisblngs  for  tbe 
county  offices,  and  tbe  procedure  tberein  specified  must  be  fol- 
lowed,   p.  75. 

3.  Same. — Furnishings  for  Offices. — Statutes. — A  contract  for  the 
furnishing  of  tbe  offices  in  a  new  court-bouse  Is  governed  by 
§5989  Bums  1908,  §5748  R.  S.  1881,  providing  for  tbe  construction 
of  a  court-house,  and  not  by  §5953  Burns  1908,  Acts  1903,  p.  318, 
providing  for  tbe  letting  of  contracts  for  office  supplies,    p.  75. 

4.  Same. — Furnishings  for  Offices. — Contracts. — Contracts  for  the 
furnishings  of  the  county  offices  can  be  made  only  upon  competi- 
tive public  bids,  the  award  being  made  to  the  "lowest  and  ijest 
responsible  bidder."    p.  75. 

5.  Same. — Furnishings  for  Offices. — Plans  and  Specifications. — Con- 
tracts.— Where  tbe  plans  and  specifications  for  the  furnishings 
of  the  county  offices  in  a  new  court-bouse  are  not  specific,  but 
leave  a  great  part  of  the  details  to  be  included  in  plans  to  be 
furnished  by  the  bidders  themselves,  no  contract  can  be  let 
thereon,    p.  76. 

6.  iNjup^cnoN. — Contracts.— Counties. — Furnishings  for  Offices. — 
Injunction  lies  to  restrain  the  l)oard  of  commissioners  from  let- 
ting a  contract  for  tbe  furnishing  of  the  county  offices  in  a  new 
court-bouse,  where  tbe  plans  and  specifications  are  not  specific. 
p.  77. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cooky  Judge. 

Suit  by  Frank  J.  Pashong  against  the  Board  of  Commis- 
sioners of  the  County  of  Huntington.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

Lesh  <fe  Lesh  and  C.  8.  Denny,  for  appellant. 

C.  W,  Watkins  and  Charles  A.  Butler,  for  appellee. 
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Myers,  J. — In  the  court  below  appellant,  at  the  suit  of  ap- 
pellee, a  taxpayer  of  Huntington  county,  Indiana,  was  en- 
joined from  entering  into  a  contract  with  the  Art  Metal 
Construction  Company  for  furnishing  the  wood  and  steel 
furniture  for  the  new  court-house  being  erected  in  Hunting- 
ton county. 

For  a  reversal  of  that  judgment,  appellant  has  presented 
and  argued  two  propositions:  (1)  That  the  evidence  is  in- 
sufficient to  support  the  decision  of  the  trial  court;  (2)  that 
such  decision  is  contrary  to  law. 

On  May  3,  1907,  pursuant  to  published  notices  authorized 
by  appellant,  inviting  bids  for  furnishing  steel  and  wooden 
furniture  for  the  court-house  then  in  process  of  construction, 
and  for  placing  such  furniture  in  said  Qourt-house  ac- 
cording to  plans  and  specifications  on  file  in  the  office  of  the 
county  auditor,  the  Art  Metal  Construction  Company  bid 
$19,360— $16,500  for  the  steel,  and  $2,860  for  the  wooden 
furniture.  The  General  Fire  Proofing  Company  bid 
$16,370  and  $15,814,  embracing  two  propositions,  based  upon 
different  specifications,  each  covering  the  steel  and  wooden 
furniture  called  for  by  the  plans  and  specifications  on  file 
with  said  auditor.  The  Ohnstrand  Metal  Furniture  Com- 
pany furnished  specifications  for  said  furniture,  etc.,  as 
called  for  in  said  notices  and  drawings  filed  in  said  auditor's 
office,  and  bid  $15,088.  The  evidence  in  the  record  shows 
that  the  plans  and  specifications  referred  to  in  each  of  the 
bids  as  being  on  file  in  the  auditor's  office  consisted  of 
twenty-one  sheets  of  blue  prints  about  21x26,  the  first  three 
showing  the  three  floor  plans  of  the  new  court-house  and  the 
position  the  proposed  furniture  should  occupy  when  placed 
therein.  These  plans  were  drawn  to  a  scale.  The  remaining 
eighteen  sheets  were  drawings  of  various  pieces  of  metallic 
and  wooden  furniture — counters,  filing  cases,  metallic 
screen  or  grill  work  for  the  top  of  certain  counters,  roll  and 
flat-top  desks,  shelving  for  record  books  and  law  books, 
tables,  chairs,  stools,  mirrors,  a  couch,  a  settee,  judge's  desk 
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and  platform,  jury  box  and  railing  enclosing  the  bar,  etc. 
These  plans  show  the  size  and  number  of  the  compartments, 
the  length,  width  and  heighth  of  all  counters,  filing  cases, 
shelving,  tables,  desks,  etc.  They  show  a  front,  rear  and  end 
elevation  of  practically  all  of  said  furniture,  and  exhibit  the 
general  appearance  of  the  same  when  completed.  The 
chairs,  stools,  couch  and  settee  are  designated  by  certain 
numbers.  Along  with  these  plans  were  filed  what  were 
termed  "instructions  to  bidders,"  of  the  following  tenor: 

**  Instructions  to  Bidders. 

All  bidders  shall  be  governed  and  controlled  by  the 
following :  It  is  desired  by  the  county  commissioners 
of  Huntington  county,  Huntington,  Indiana,  to  obtain 
for  the  new  court-house  in  Huntington  certain  metallic 
furniture  of  a  high  grade  in  design  and  workmanship, 
in  accordance  with  the  attached  schedule,  for  the  sev- 
eral departments  and  rooms  in  the  court-house,  and 
equal  in  every  respect  to  the  best  grade  of  metallic 
furniture  and  fixtures  known,  and  to  this  end  the  bid- 
ders are  requested  to  submit  bids  and  base  their  pro- 
posals only  upon  first-class  devices,  materials,  work- 
manship, ornamentation  and  quality  of  enameling. 

Bidders  will  be  required  to  submit  with  their  bids  a 
detailed  specification  giving  a  full  description  of  the 
design,  materials  to  be  used  and  construction  of  all 
eases  and  pieces  of  furniture  and  devices  connected 
with  the  metallic  work,  and  among  other  things  a  de- 
scription of  the  ornamentation,  enamel  work,  and  of 
the  quality  and  process  of  making  the  same.  Also  full 
and  detailed  specifications  of  the  metallic  work  pro- 
posed. These  specifications,  together  with  the  general 
conditions,  to  become  a  part  of  the  bid  and  contract 
upon  which  the  work  will  be  executed. 

Bidders  are  required  to  examine  the  building  and 
thoroughly  to  familiarize  themselves  with  the  intent 
and  meaning  of  the  same,  and  take  all  necessary  meas- 
urements, and  make  their  own  estimates  for  the  facil- 
ities and  difficulties  and  expenses  attending  the  execu- 
tion of  the  work. 

It  will  be  assumed  that  proposals  are  based  on  a 
thorough  understanding  of  all  the  conditions  and  re- 
quirements pertaining  to  the  construction  of  the  me- 
tallic work  and  its  instalment  in  the  building. 
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Bidders  must  submit  with  their  proposal  finished 
and  unfinished  samples  of  all  the  component  parts  of 
said  metallic  work,  showing  their  capacity  for  carry- 
ing out  the  work  in  a  manner  satisfactory  to  the  board 
of  county  commissioners  and  their  authorized  super- 
intendent. 

Bidders  must  use  their  own  judgment  as  to  what  size 
samples  or  portions  of  the  work  they  desire  to  submit, 
but  at  least  one  completely  finished  sample  must  be 
furnished. 

The  board  reserves  the  right,  should  they  deem  fit, 
to  retain  in  their  possession  all  or  any  portion  of  the 
finished  and  unfinished  samples  or  models  submitted 
by  the  successful  bidder,  until  the  contract  is  com- 
pleted and  duly  accepted  by  the  county  commissioners. 

No  bids  will  be  considered  unless  they  are  in  accord- 
ance with  the  plans  on  file  in  the  county  auditor's  of- 
fice, and  samples  are  submitted  with  the  bid  as  above 
called  for. 

The  quality,  design  and  workmanship,  which  in- 
cludes everything  going  into  said  metallic  work,  de- 
vices, locks,  rollers,  curtains,  enamel  work,  ornamental 
work,  and  everything  connected  with  said  steel  work, 
will  be  taken  into  consideration,  as  well  as  the  price, 
in  awarding  the  contract. 

All  labor  and  materials  of  any  kind  whatsoever  nec- 
essary for  the  construction  of  said  metallic  work  and 
installing  it  in  the  building,  including  transportation, 
hoisting  apparatus,  staging  or  other  devices,  and  all 
labor  in  placing  it  in  position,  and  all  other  expenses 
connected  with  the  putting  of  the  same  in  the  court- 
house ready  for  use,  shall  be  furnished  by  the  con- 
tractor, and  the  cost  of  same  included  and  fully  cov- 
ered by  the  contract  price. 

Any  of  the  steel  work  under  this  contract  which  may 
become  damaged  during  the  installation  in  the  build- 
ing, or  in  transportation,  or  from  any  other  cause, 
must  be  replaced  by  perfect  material  so  as  to  make  the 
whole  design  and  all  of  the  work  first  class  and  per- 
fect in  every  detail,  and  the  action  of  the  county 
commissioners  or  their  authorized  superintendent  will 
be  final  in  this  matter. 

All  of  the  metallic  work  necessary  to  be  fastened  in 
place  must  be  carefully  fastened  to  the  surrounding 
work,  and  fastened  in  place  in  a  careful  and  perfect 
manner,  without  injury  to  the  metallic  work  itself,  or 
to  any  portion  of  the  building. 
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All  of  the  metallic  furniture  must  be  of  the  best 
quality  of  metal  work  known  and  used  for  purposes  of 
this  character. 

If  any  proposals  or  samples  are  submitted,  and  any 
part  of  the  same  is  not  manufactured  by  the  party  bid- 
ding?, then  the  name  of  the  manufacturer  must  be  sub- 
mitted with  the  bid  and  be  subject  to  the  approval  of 
the  board  of  county  commissioners  or  its  authorized 
superintendent. 

All  bids  to  be  based  on  plans  on  file  in  the  office  of 
the  county  auditor  of  Huntington  county,  Huntington, 
Indiana. 

The  board  reserves  the  right  to  reject  any  and  all 
bids,  and  to  accept  any  bid  or  any  portion  of  same. 

In  addition  to  the  metal  furniture  called  for  in  in- 
structions to  bidders,  it  is  desired  by  the  county  com- 
missioners that  each  bidder  make  a  bid  on  chairs  in 
accordance  with  the  attached  schedule,  which  will  be 
included  and  made  a  part  of  the  total  bid  for  the  furni- 
ture. 

Each  bid  must  be  accompanied  by  a  certified  check 
for  fifty  per  cent  of  the  amount  of  such  bid,  on  some 
solvent  bank,  and  payable  to  A.  C.  Past,  county  treas- 
urer of  Huntington  county,  Huntington,  Indiana,  as 
a  guarantee  that  if  the  bid  is  accepted  a  contract  will 
be  entered  into  and  its  performance  properly  secured. 

In  case  the  successful  bidder  fails  to  sign  the  con- 
tract and  execute  a  satisfactory  surety  bond  within 
ten  days  after  receiving  notice,  the  amount  represented 
by  said  certified  check  shall  be  forfeited  to  the  county. 
The  amount  of  the  certified  check  not  so  forfeited  will 
be  returned  to  the  unsuccessful  bidders,  after  the  sign- 
ing of  the  contract  with  the  successful  bidder  and  de- 
livery of  satisfactory  bond,  and  the  amount  of  the  cer- 
tified check  deposited  by  the  successful  bidder  will  be 
returned  when  the  contract  is  properly  executed  and 
satisfactory  bond  delivered.'' 

The  schedule  before  referred  to  states  the  various  offices 
and  rooms,  and  the  amount  and  kind  of  furniture  for  each. 
All  bids  were  accompanied  by  a  certified  check  for  the  re- 
quired amount,  and  samples  of  work  were  submitted.  For 
the  purpose  of  buying  the  furniture  for  said  court-house  the 
county  council  appropriated  $20,000 — $17,000  for  the 
metallic,     and    $3,000    for    the     wooden     furniture.     It 
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also  appears  from  the  evidence  that  said  plans  and  specifica- 
tions were  preperad  under  the  direction  of  W.  H.  Atwood, 
agent  for  the  Art  Metal  Construction  Company,  and  the  suc- 
cessful bidder.  Atwood  was  a  witness  in  this  case,  and  ad- 
mitted that  the  plans  and  specifications  on  which  bids  were 
asked  did  not  require  any  particular  grade  of  marble  for  the 
base  of  certain  pieces  of  furniture;  that  the  gauge  of  the 
steel  to  be  used  in  the  manufacture  of  the  furniture  was  not 
shown,  and  that  any  gauge  of  steel  would  comply  with  the 
plans  and  specifications;  that  no  standard  of  material  was 
specified,  and  only  by  the  general  designs  can  it  be  deter- 
mined what  part  is  wood  and  what  is  steel.  The  plans  show 
locks  on  certain  pieces  of  furniture,  but  the  kind  or  make  is 
not  given.  In  substance  he  testified  that  steel  for  the  con- 
struction of  furniture  is  bought  by  the  pound ;  that  No.  20 
gauge  steel  is  about  one-half  as  thick  as  a  No.  10,  and  weighs 
about  one  half  as  much,  and  the  price  per  pound  is  the  same ; 
that  it  is  manufactured  in  sheets  of  certain  gauges,  and  the 
heavier  it  is  the  harder  it  is  to  form,  requiring  better  ma- 
chinery, and  more  dies ;  it  is  heavier  and  harder  to  handle, 
and  the  cost  of  a  device  made  out  of  No.  10  gauge  steel, 
would  be  more  than  double  that  of  an  article  made  of  No.  20 
gauge  steel,  and  there  is  nothing  in  the  original  specifications 
from  which  to  determine  the  weight  of  the  material  required. 
It  also  appears  that  each  bidder  filed  with  its  bid  specifica- 
tions in  accordance  with  the  request  in  the  **  instructions  to 
bidders, ' '  two  of  which  were  introduced  in  evidence.  Prom 
an  examination  of  these  specifications  it  will  be  seen  that  the 
bidders  came  to  different  conclusions  as  to  what  was  required 
by  the  so-called  plans  and  specifications.  Por  example,  one 
specification  calls  for  the  counter  fronts  to  be  made  of  No.  10 
gauge  sheet  steel,  while  another  calls  for  No.  13  gauge  steel 
plates,  and  each  provides  for  a  different  construction.  One 
bid  is  made  upon  a  specification  calling  for  the  grill  work  to 
be  of  the  design  shown  on  plans,  made  of  V2xV*»  square  steel 
rods,  while  another  bid  calls  for  grill  work,  as  shown  on 
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plans,  to  be  constructed  of  bars  of  %x%  solid  bronze.  And 
80  the  specifications  continue  to  vary  throughout  all  the  ma- 
terial items  upon  which  the  proposals  were  submitted.  It 
does  not  appear  that  any  two  bids  were  upon  the  same  speci- 
fications, and  yet  each  proposal  was  made  upon  the  plans 
and  specifications  on  file  in  the  auditor's  office. 

The  statute  authorizes  the  board  of  commissioners  to  erect 

a  court-house  and  make  provision  for  certain  public  offices, 

and  cause  the  same  to  be  furnished.    §§5989,  5990 

1.  Bums  1908,  §5748  R.  S.  1881,  and  Acts  1899,  p.  467. 
Therefore,  in  purchasing  the  proposed  furniture,  the 

board  was  acting  within  its  statutory  authority.     It  is  also 

well  settled  that  the  construction  of  a  court-house  and  the 

furnishing  of  the  same  must  be  by  contract,  the  stat- 

2.  ute  pointing  out  the  proceedings  necessary  for  the 
board  to  take  before  it  can  legally  enter  into  such 

agreement.     §§5589-5592,  5594ql  Burns  1901,  Acts  1899,  p. 
170,  Acts  1901,  p.  48,  §§1-3,  Acts  1899,  p.  343,  §37.    Appel- 
lant insists  that  the  power  of  the  board  to  buy  the  pro- 

3.  posed  furniture  is  given  only  by  the  statute  relating 
to  the  purchase  of  supplies  for  the  county.     Acts 

1903,  p.  318,  §5953  Bums  1908.  Prom  a  careful  reading  of 
this  section  we  are  not  persuaded  that  the  subject  here  in 
controversy  comes  within  the  class  of  supplies  intended  to  be 
covered  by  that  section,  but  it  is  a  matter  properly  connected 
with  and  incident  to  the  building  of  the  new  court-house, 
and  as  the  board  has  express  authority  not  only  to  build  but 
to  furnish  the  same,  nevertheless  this  right  or  authority  must 
be  exercised  in  the  manner  provided  by  law.  But  if  it  be 
conceded  that  the  proposed  contract  was  to  cover  sup- 

4.  plies  within  the  purview  of  §5953,  supra,  it  was  the 
duty  of  the  board  to  see  that  ** exact  specifications'' 

were  prepared  and  filed  in  the  auditor's  office  covering  the 
** materials  or  supplies"  wanted  before  receiving  bids.  The 
board  having  complied  with  the  law  in  this  respect,  as  well 
as  other  provisions  therein,  if  a  satisfactory  bid  was  received 
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it  then  became  the  duty  of  the  board  to  let  the  contract  **to 
the   lowest   and   best   responsible   bidder.'*    Section    5591, 

supra,  provides  that  after  the  board  has  complied 
5.    with  certain  statutory  requirements  it  shall  let  the 

contract  "to  the  lowest  responsible  bidder  upon  the 
terms  of  the  notice  mentioned  and  on  the  plans  and  specifi- 
cations so  deposited,  as  in  this  act  provided."  Section 
5594ql,  supra,  authorizes  such  board  **to  contract  for  the  ex- 
ecution of  any  public  undertaking,''  by  first  causing  *'to  be 
prepared  and  placed  on  file  in  the  office  of  the  auditor  com- 
plete and  detailed  specifications  of"  such  undertaking. 
Therefore,  as  we  see  this  case,  it  is  not  vitally  material  to  the 
real  question  here  involved,  which  of  the  sections  just  cited 
shall  be  declared  as  controlling,  as  all  require  that  the  bids 
shall  be  upon  plans  and  specifications  filed  with  the  county 
auditor.  The  purchasing  of  furniture,  such  as  here  contem- 
plated, is  a  matter  which  concerns  in  a  more  or  less  degree 
every  taxpayer  of  Huntington  county.  It  is  strictly  a  pub- 
lic undertaking,  and  such  taxpayers  are  entitled  to  have  and 
to  compel  the  board  to  comply  strictly  with  the  provisions  of 
the  law  before  placing  the  proposed  burden  upon  them. 
One  purpose  of  the  statute  in  requiring  **exact"  or  **com- 
plete  and  detailed  specifications"  is  to  furnish  a  basis  for 
competitive  bidding  on  the  proposed  undertaking.  Without 
such  basis  bidders  would  be  left  to  speculation  and  uncer- 
tainty in  making  bids,  and  the  door  of  favoritism  would  be 
open  to  the  board  in  awarding  the  contract.  The  evidence 
in  the  case  at  bar  would  warrant  the  finding  that  the  plans 
and  specifications  submitted  by  the  board,  for  lack  of  detail 
and  specificness,  are  practically  worthless  as  a  basis  for  com- 
petitive bidding.  And  for  this  court  to  sanction  the  execu- 
tion of  a  contract  as  against  the  findings  the  trial  court  may 
have  made  under  the  evidence  disclosed  by  the  record  would 
amount  practically  to  a  nullification  of  the  law  for  competi- 
tive bidding,  and  such  ruling  could  not  be  supported  by 
either  reason  or  authority.    Appellant  contends  that  the 
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contract  must  be  let  **to  the  lowest  and  best  bidder,"  and 
that  the  lowest  bidder  is  not  necessarily  the  best  bidder. 
True,  but  how  is  the  board  to  determine  the  lowest  bid  with- 
out some  standard — in  this  case  specifications — by  which  to 
measure  such  respective  bids?  In  the  case  at  bar  the 
** plans"  and  ** instructions  to  bidders"  were  the  only  plans 
and  si)ecifications  filed  with  the  auditor  prior  to  the  time  of 
the  bidding,  and  by  such  instructions  bidders  were  required 
to  submit  with  their  bids  detailed  specifications  of  the  design, 
material  to  be  used,  construction  and  ornamentation  of  the 
furniture,  from  information  only  to  be  obtained  from  the 
plans.  The  statute  requires  specifications  as  well  as  plans, 
and  bids  upon  plans  furnished  by  the  board,  and  specifica- 
tions furnished  by  the  bidder  are  not  made  in  compli- 

6.  ance  with  the  law  in  that  regard,  and  the  letting  of  a 
contract  under  such  facts  may  be  enjoined  at  the  suit 
of  a  taxpayer. 

In  support  of  the  doctrine  here  announced  and  the  con- 
clusion reached,  see  Mazet  v.  City  of  Pittsburg  (1890),  137 
Pa.  St.  548,  563,  20  Atl.  693;  Ertle  v.  Leary  (1896),  114 
Cal.  238,  46  Pac.  1;  Fones  Hardware  Co,  v.  Erh  (1891),  54 
Ark.  645,  17  S.  W.  7,  13  L.  R.  A.  353;  Packard  v.  Hayes 
(1902),  94  Md.  233,  51  Atl.  32;  Jenney  v.  City  of  Des 
Moines  (1897),  103  Iowa  347,  72  N.  W.  550;  Gilbert  v. 
United  States  (1863),  1  Ct.  CI.  28,  34;  2  High,  Injunctions 
(4th  ed.),  §1251;  Wrought  Iron  Bridge  Co.  v.  Board,  etc. 
(1898),  19  Ind.  App.  672. 

Judgment  affirmed. 


Fleming  et  al.  v.  Greener  et  al. 

[No.  6,105.    Filed  January  17,  1908.] 

1.  Liens. — Perfection  of. — Laborers. — Assignment. — ^The  assign- 
ment, by  railroad  construction  laborers,  of  wages  earned  should 
not  be  held  to  give  the  assignees  the  right,  under  §8305  Bums 
1908,  Acts  1880,  p.  257,  §6,  providing  that  such  laborers  may 
acquire  a  lien  upon  such  railroad,  to  perfect  the  liens  personally 
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or  In  the. name  of  their  assignors.  Midland  R.  Co,  v.  Wilcox, 
122  Ind.  84,  contra,  p.  79. 
2.  Appeal. — Transfer, — Erroneous  Ruling  Precedent. — Where  the 
Appellate  Court  deems  a  ruling  precedent  of  the  Supreme  CJourt 
erroneous,  it  must  transfer  the  pending  ease  to  the  Supreme  Ck>urt 
p.  81. 

Prom  Dubois  Circuit  Court ;  E,  A,  Ely,  Judge. 

Suit  by  Andrew  Greoner  and  others  ap:ainst  Robert  H. 
Fleming  and  others.  From  a  decree  for  plaintiffs,  defend- 
ants appeal.  Transferred  to  Supreme  Court.  (For  decision 
on  merits,  see  —  Ind.  — .) 

M.  W.  Fields,  Harvey  Harmon,  W.  E.  Cox  and  R,  W. 
Armstrong,  for  appellants. 

Leo  H.  Fisher,  A.  L,  Oray,  W,  A.  Traylor  and  Bom^ir 
Traylor,  for  appellees. 

Rabb^  J. — The  appeal  in  this  case  is  from  the  judgment  of 
the  court  below,  rendered  in  favor  of  the  appellees  against 
the  appellants,  Southern  Railway  Company,  the  Southern 
Railway  Company  of  Indiana,  and  others,  declaring  and  en- 
forcing, along  with  other  relief  granted,  a  laborer's  lien  upon 
said  railroad  in  favor  of  said  appellees  and  against  the  rail- 
way companies.  The  railway  companies,  appellants  herein, 
entered  into  a  contract  with  appellant  McDonald  for  the  con- 
struction by  McDonald  on  the  line  of  their  road  of  a  cement 
bridge  and  culvert.  McDonald  sublet  a  part  of  the  work  to 
appellant  Waidley.  McDonald  and  Waidley  employed  a 
large  number  of  persons  to  perform  work  and  labor  in  the 
construction  of  said  bridge  and  culvert,  and  purchased  from 
various  persons  a  large  amount  of  material  to  be  used  in  said 
work.  They  issued  to  those  to  whom  they  became  indebted 
for  such  labor  and  material  written  evidences  of  such  in- 
debtedness, called  **tirae  checks.*'  The  holders  of  these 
checks,  without  having  filed  notice  of  an  intention  to  hold  a 
lien  on  the  railroad  for  their  claims,  as  provided  by  the  stat- 
ute, assiirned  said  time  cheeks,  by  indorsement  in  writing, 
and  for  a  valuable  consideration,  to  the  appellees,  who  after- 
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wards  in  their  own  names  and  in  the  names  of  their  assignors, 
filed  in  the  office  of  the  recorder  of  the  county  wherein  said 
work  was  done  notice  of  their  intention  to  hold  a  lien  on 
said  road  for  said  labor  claims,  to  which  notice  they  also 
appended  the  names  of  their  assignors,  without  authority, 
however,  to  do  so,  except  as  such  authority  might  be  inferred 
from  the  assignment  of  the  time  checks. 

One  of  the  questions  presented  by  this  appeal,  upon  which 

the  judgment  of  the  court  below  in  declaring  the  lien  upon 

appellants'  road  for  the  amount  of  such  claims  so  as- 

1.    signed  to  appellees  must  stand  or  fall,  is  whether  the 

assignment  of  said  labor  claims,  as  aforesaid,  carried 

with  it  any  right  in  the  assignee  to  perfect  the  lien  allowed 

by  the  provisions  of  §8305  Burns  1908,  Acts  1889,  p.  257,  §6. 

This  precise  question  was  presented  to  the  Supreme  Court 
in  the  case  of  Midland  R,  Co.  v.  Wilcox  (1890),  122  Ind.  84, 
and  it  is  there  affirmed  that  such  assignment  carried  with  it 
the  right  in  the  assignee  to  perfect  and  enforce  the  lien. 
The  distinction  between  the  assignment  of  a  debt  secured  by 
the  perfected  lien,  and  the  assignment  of  a  debt  not  thus  se- 
cured, but  which  might  by  the  act  of  the  original  creditor  be 
so  secured,  does  not  seem  to  have  been  in  the  mind  of 
the  court  in  the  rendition  of  this  decision,  and  the  assign- 
ment is  discussed  in  the  opinion  of  the  learned  judge  who 
spoke  for  the  court  as  though  the  question  involved  in  the 
case  was  simply  whether  or  not  a  perfected  mechanic 's  lien 
is  assignable^ 

It  is  the  opinion  of  this  court  that  §8305,  supra,  giving 
liens  to  persons  who  perform  work  or  furnish  material  in  the 
construction  of  railroads,  etc.,  was  intended  for  the  sole 
benefit  of  the  persons  named  in  the  law,  and  that  no  lien  atr 
taches  securing  claims  for  such  services  or  material  until 
notice  has  been  filed  in  the  office  of  the  proper  county,  as 
provided  in  §8306  Bums  1908,  Acts  1883,  p.  140,  §13;  and 
that  the  assignment  of  such  claims  by  the  persons  perform- 
ing such  work,  or  furnishing  such  material,  and  entitled 
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under  the  law  to  perfect  the  lien  therefor,  before  such  lien  is 
perfected,  carries  with  it  no  right  in  the  assignee  to  a  lien. 
The  law  was  not  intended  for  the  benefit  of  such  assignee. 
This  view  we  think  harmonizes  with  the  manifest  purpose  of 
the  statute,  the  general  principles  of  law,  and  the  great 
weight  of  the  decided  cases.  It  is  supported  by  the  follow- 
ing cases:  Mills  v.  Le  Verne  Land  Co.  (1893),  97  Cal.  254, 
32  Pac.  169,  33  Am.  St.  168;  McCrea  v.  Johnson  (1894), 
104  Cal.  224,  37  Pac.  902;  Dano  v.  Af.  0.,  etc.,  R.  Co.  (1872), 
27  Ark.  569;  Tewksbury  v.  Bronson  (1880),  48  Wis.  581,  4 
N.  W.  749;  Mason  v.  Germaine  (1870),  1  Mont.  263;  Brown 
V.  Smith  (1880),  55  Iowa  31,  7  N.  W.  401;  Langan  &  Noble 
V.  Sankey  (1881),  55  Iowa  52,  7  N.  W.  393;  Merchant  v. 
Ottumwa  Water  Power  Co.  (1880),  54  Iowa  451,  6  N.  W. 
709;  Prailey  v.  Winchester,  etc.,  B.  Co.  (1895),  96  Ky.  570, 
29  S.  W.  446;  O'Connor  v.  Current  Biver  B.  Co.  (1892), 
111  Mo.  185,  20  S.  W.  16;  Bollin  v.  Cross  (1871),  45  N.  Y. 
766;  Roberts  v.  Fowler  (1857),  4  Abb.  Prac.  263;  Goodman 
V.  Pence  (1887),  21  Neb.  459,  32  N.  W.  219;  Brown  v.  Har- 
per (1870),  4  Ore.  89;  Casey  v.  Ault  (1892),  4  Wash.  167, 
29  Pac.  1048. 

The  Supreme  Court  of  this  State,  in  the  subsequent  case 
of  Jenckes  v.  Jenckes  (1896),  145  Ind.  624,  634,  in  speaking 
of  the  claims  of  the  mechanics  or  materialmen,  says :  "Such 
claims  may,  of  course,  be  assigned,  but  they  carry  no  lien,  un- 
less a  lien  has  first  been  perfected  by  the  mechanic  or  ma- 
terialman, •  •  •  and  it  is  only  such  mechanic,  laborer, 
or  materialman  that  may  perfect  the  lien;  and  it  is  only 
after  the  lien  has  been  perfected,  as  in  the  case  of  any  other 
lien,  that  it  may  be  assigned." 

This  declaration  of  the  law  was  not  necessary  to  the  de- 
cision of  that  case,  and  therefore  we  do  not  think  can  be  re- 
garded as  overruling  the  case  of  Midland  R.  Co.  v.  Wilcox^ 
supra,  upon  this  point;  but  we  think  it  correctly  expresses 
the  law  and  is  entitled  to  great  consideration. 

In  the  case  of  Chicago^  etc.,  R.  Co,  v.  Glover  (1902),  159 
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Ind.  166,  the  Supreme  Court  held  that  the  assignment  of  the 

Mrages  of  an  employe  of  a  corporation  does  not  carry  with  it 

the  right  in  the  assignee  to  collect  from  the  corporation  the 

penalty  and  attorneys'  fees  provided  for  in  §§7981,  7982 

Bums  1908,  Acts  1885,  p.  36,  §1,  2,  which  the  assignor,  had 

he  sued  upon  the  claim,  would  have  been  entitled  to  recover. 

We  think  the  principle  upon  which  this  case  is  decided 

does  not  harmonize  with  the  decision  in  the  case  of  Midland 

R,  Co.  V.  Wilcox,  supra,  and  that  it  is  in  harmony  with  the 

decided  cases  elsewhere  upon  the  same  subject. 

This  case  is  therefore  transferred  to  the  Supreme  Court, 

with  the  recommendation  that  the  case  of  Midland 

2.    R.  Co.  V.  Wilcox  be  overruled  upon  the  point  here 

considered. 


Parry  Manufacturing  Company  v.  Eaton,  by 
Next  Friend. 

[No.  6,144.     Filed  January  17.  1908.] 

1.  Pleaoiivo. — Complaint. — Amendments. — After  Trial. — Permitting 
the  plaintiff,  in  a  personal  injury  ease,  after  ttie  defendant  had 
moved  for  a  peremptory  instruction  in  its  favor,  to  amend  his 
complaint  by  showing  that  the  plaintiff  had  no  Icnowledge  of  the 
danger  which  caused  his  injury,  and  admitting  testimony  In  sup- 
port thereof.  Is  not  an  abuse  of  discretion,  no  prejudice  to  the 
defendant  being  shown  because  thereof,    p.  85. 

2.  TuAL. — Reswearing  Jury. — Amendments. — Where  an  amend- 
ment to  the  complaint  is  permitted,  and  the  defendant  desires  the 
jury  to  be  resworn,  it  is  such  defendant's  duty  to  malce  a  motion 
therefor,    p.  87. 

3.  Same. — Instructions. — Master  and  Servant. — Assumption  of 
Risk. — An  instruction  that,  to  entitle  the  servant  to  recover,  he 
must  show  that  the  rislc  of  the  defect  which  caused  his  injury 
was  not  knowingly  assumed  by  him.  Is  not  erroneous,  where  a 
previous  part  of  the  same  Instruction  stated  that  the  servant  as- 
sumes all  risks  reasonably  incident  to  the  service  so  far  as  the 
hazards  thereof  are  known,  or  of  which,  by  the  exercise  of  reason- 
able care  he  should  have  knowledge,    p.  87. 

4.  Same. — Instruetions. — Master  and  Servant. — Assumption  of 
Risk. — Instructions  stating  that  the  servant  must  prove  by  a 

Vol.  41—6 
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preponderance  of  tbe  evidence  that  he  could  not,  by  the  use  of 
ordinary  care,  have  known  of  the  defect  by  which  he  was  in- 
jured, and  that  his  recovery  dei>ended  ui>on  his  ignorance  of  such 
defect  after  using  such  care,  are  not  erroneous  on  the  ground  that 
they  i)ermit  the  jury  to  return  a  verdict  for  such  servant  by  in- 
ferring without  evidence  that  he  did  not  assume  the  risk.    p.  88. 

5.  Trial. — Instructions. — Master  and  Servant, — Qeneral. — Particu- 
lar,— Misleading. — An  instruction  correctly  containing  the  only 
state  of  facts  under  which  a  servant  can  recover  for  i>er8onaI 
injuries,  followed  by  an  Instruction  c*ontaining  one  out  of  many 
states  of  facts  entitling  defendant  to  recover,  is  not  misleading, 
where  other  facts  entitling  defendant  to  recover  are  stated  in 
other  instructions,    p.  88. 

6.  Same. — Instructions. — Master  and  Servant. -^Safe  Place. — Cof^ 
tinning  Duty. — Delegation  of.— An  Instruction  that  if  the  servant 
was  injured  because  of  the  negligence  of  a  fellow  servant  in 
placing  a  bar  across  a  window,  the  plan  of  fastening  such  shutter 
being  proper,  the  defendant  should  recover,  is  bad,  since  the  duty 
of  maintaining  a  reasonably  safe  place  in  which  servants  may 
work  is  continuing  and  cannot  be  delegated,    p.  89. 

7.  MASTtB  AND  Slrvant. — Safv  Place. — Duties  of  Master. — Fellow 
ServantM. — It  is  the  master's  duty  to  furnish  a  safe  place,  safe 
tools,  comi)etent  fellow  servants,  and  warning  of  latent  defects; 
and  the  persons  employed  in  doing  the  common  work  are  fellow 
servants  for  whose  negligence  the  master  is  not  liable,    p.  89. 

S.  Same. — Fastening  Windows. — Master's  Duty. — A  servant  in 
fastening  open  the  iron  shutters  on  the  third  floor  of  a  building 
is  i»erforming  the  master's  duty  as  to  a  servant  walking  on  the 
ground  thereunder,    p.  90. 

9.  Same. — Xcgligencc. — Ordinary  Care. — How  Determined. — In  de- 
termining whether  the  master  exercised  ordinary  care  the  jury 
should  look  at  the  conditions  before  the  injury  and  not  after  the 
accident  has  occurred,     p.  00. 

10.  Samk. — Negligence. — Ordinary  Care. — Great  Danger. — Ordinary 
care,  where  the  dangers  are  great,  may  reciuire  very  exact  and 
unremitting  attention,    p.  91. 

11.  Same. — Ordinary  Care. — Fastening  Iron  Window  Shutters. — 
B'astening  Iron  window  shutters,  on  the  third  floor  of  a  building, 
by  the  placing  of  an  iron  rod  across  same,  would  likely  result 
seriously  to  persons  on  the  ground,  should  an  accident  occur, 
p.  91. 

12.  Same. — Ordinary  Care. — Probability  of  Injury. — ^The  probabil- 
ity of  resulting  Injury  is  an  important  element  in  determining  the 
(piestion  of  ordinary  care.     p.  91. 

l.T  Same. — Xrgligence. — Anticipation  of. — Where  the  injury  could 
not  reasonably  have  been  anticipated,  negligence  camiot  be  im- 
puted,   p.  91. 
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14.  Nggugenc^ — When  for  Jury. — Where  the  facts  in  a  negligence 
case  are  such  that  reasonable  men  could  draw  diverse  inferences, 
the  question  is  for  the  jury.    p.  91. 

35.  Hasteb  and  Servant. — Safe  Place. — Absence  of  Prior  Acci- 
dents.— Question  for  Jury. — Whether  the  master  was  liable  for 
negligence  in  the  manner  of  fastening  window  shutters  on  the 
third  floor  of  its  building,  although  such  fastening  had  been  used 
for  six  years  without  accident,  is  a  question  for  the  jury.    p.  92. 

16.  Same. — Fastening  Window  Shutters. — Where  the  master,  to 
hold  open  iron  window  shutters,  maintained  an  iron  bar  fastened 
across  a  window  on  the  third  floor  of  its  building,  and  a  servant 
walking  on  the  ground,  ignorant  of  the  danger,  was  Injured  by 
the  fall  of  such  bar,  and  the  defendant  could  reasonably  have 
anticipated  danger  therefrom,  defendant  is  liable,     p.  93. 

Prom  Superior  Court  of  Marion  County  (64,356) ;  James 
M.  Leathers,  Judge. 

Action  by  James  C.  Eaton,  by  his  next  friend,  against  the 
Parry  Manufacturing  Company.  From  a  judgmeftt  for 
plaintiff,  defendant  appeals.    Affirmed. 

Joseph  W.  Hutchinson  and  William  A.  Ketcham,  for  ap- 
pellant. 
John  Weaver,  for  appellee. 

CoMSTOCK,  J. — The  plaintiff,  an  infant,  by  his  next  friend, 
Edward  Eaton,  brought  this  action  against  the  Parry  Manu- 
facturing Company,  a  corporation  duly  organized  and  doing 
business  under  the  laws  of  the  State  of  Indiana,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.  The  second  amended  com- 
plaint, upon  which  the  cause  was  tried,  was  in  one  para- 
graph, and  is  substantially  as  follows:  That  on  or  about 
April  — ,  1903,  plaintiff  was  in  the  employ  of  the  defendant 
in  its  buildings  situated  on  South  Illinois,  Henry  and  other 
adjoining  streets  in  the  city  of  Indianapolis,  where  it  was  en- 
gaged in  the  manufacturing  and  selling  of  buggies  and  other 
vehicles;  that  a  short  distance  west  of  Illinois  street,  run- 
ning north  from  Henry  street  to  the  entrance  of  one  of  de- 
fendant's buildings,  there  was  a  way  about  ten  or  twelve  feet 
wide  between  two  of  the  defendant's  buildings  facing  on 
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Henry  street,  which  was  the  way  of  ingress  and  egress  of 
the  employes  of  the  defendant  to  and  from  the  entrance  of 
said  buildings  at  the  north  end  of  said  way ;  that  the  build- 
ings facing  Henry  street  and  on  the  east  side  of  said  way 
were  three  or  more  stories  high,  and  at  a  third-story  window 
on  the  side  of  the  building  facing  said  way  were  two  iron 
window  shutters ;  that  on  the  inside  of  each  shutter,  and  on 
the  outside  when  the  shutters  were  open,  about  the  middle  of 
each  and  attached  to  each,  was  an  iron  socket  or  support; 
that  said  shutters  were  open  and  there  was  an  iron  bar  about 
one  and  one-half  inches  wide,  one-half  inch  thick,  and  about 
six  or  seven  feet  long  across  the  window  and  the  shutters  on 
either  side,  with  its  ends  resting  in  the  sockets  of  said  shut- 
ters, which  had  been  so  placed  by  defendant  for  the  purpose 
of  holding  said  shutters  open ;  that  there  was  nothing  about 
said  sockets  to  prevent  said  bar  from  slipping  out  of  them, 
and  said  bar  was  in  no  way  fastened  to  said  building,  nor  to 
said  shutters,  nor  to  said  sockets,  so  as  to  prevent  it  from 
slipping  out  of  said  sockets  nor  from  falling  in  case  it  should 
slip  out  of  them ;  that  the  action  of  the  wind  would  move 
said  shutters  backward  and  forward,  and  anything  which 
worked  them  backward  and  forward  tended  to  work  said  bar 
out  of  said  sockets,  said  bar  and  sockets  not  preventing  the 
movement  of  said  shutters;  that  the  defendant  placed  said 
sockets  on  said  shutters  and  said  bar  in  said  sockets  negli- 
gently and  carelessly,  then  and  there  knowing  that  said 
condition  was  dangerous;  that  the  plaintiff  and  a  large 
number  of  other  employes  of  defendant  passed  under  the 
window  at  which  said  bar  was  placed,  in  the  rejyular  coursae 
of  their  work,  and  that  said  bar  was  liable  to  slip  out  of  said 
sockets  and  fall  at  any  time  and  injure  or  kill  this  plaintiff 
and  such  other  employes  while  they  were  so  passing  beneath 
said  window ;  that  the  plaintiff  did  not  know  that  defendant 
had  placed  said  sockets  on  said  shutters  and  that  said  bar 
had  been  negligently  and  carelessly  placed  in  said  sockets  on 
said  shutters,  and  that  the  condition  was  dangerous,  and  by 


NOVEMBER  TERM,  1907.  85 

Parry  Alfg.  Co.  v.  Eaton — 41  Iiid.  App.  81. 

using  ordinary  care  and  diligence  could  not  have  so  known, 
and  did  not  know  that  said  bar  was  liable  to  slip  out  of  said 
sockets  and  fall  at  any  time,  and  by  using  ordinary  care  and 
diligence  could  not  have  so  known;  that  said  plaintiff  did 
not  know  that  there  was  nothing  about  said  sockets  to  pre- 
vent said  bar  from  slipping  out  of  them,  nor  from  falling  in 
case  it  should  slip  out  of  them,  and  that  by  using  ordinary 
care  and  diligence  he  could  not  have  known  said  facts ;  that 
the  defendant  negligently  and  carelessly  allowed  said  bar  tc» 
remain  in  said  sockets  and  said  sockets  on  said  shutters, 
knowing,  or  by  using  ordinary  care  and  diligence  could  have 
known,  that  said  bar  was  liable  to  slip  out  of  said  sockets  at 
any  time  and  fall  and  injure  or  kill  this  plaintiff  and  said 
other  employes  while  passing  beneath  said  window  in  going 
to  and  from  their  work  and  while  in  the  regular  course  of 
their  work;  that  about  1  o'clock  of  said  date,  at  the  end  of 
the  noon  hour,  as  plaintiff  was  going  through  said  way  to  the 
entrance  of  defendant's  building  at  the  north  end  thereof  to 
commence  work  therein,  said  bar  slipped  out  of  said  sockets, 
and  fell  and  struck  plaintiff  on  the  head  (describing  in- 
juries for  which  he  seeks  damages).  Plaintiff  demands 
judgment  for  $10,000. 

The  defendant's  demurrer  for  want  of  facts  was  over- 
ruled by  the  court,  and  the  cause  was  put  at  issue  by  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $600. 

The  errors  assigned  are  the  action  of  the  court  in  overrul- 
ing appellant's  demurrer  to  the  complaint  and  the  motion 
for  a  new  trial. 

After  both  plaintiff  and  defendant  had  rested,  and  the 
plaintiff  had  rested  in  rebuttal,  and  the  defendant  had  re- 
quested the  court  to  instruct  the  jury  to  find  for  the 

1.  defendant,  the  plaintiff  was  permitted,  over  the  ob- 
jection of  the  appellant,  to  amend  his  second  com- 
plaint as  follows :  **That  the  plaintiff  did  not  know  that  the 
defendant  had  placed  sockets  on  said  shutters  and  said  bar 
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in  said  sockets  had  been  negligently  and  carelessly  placed 
there,  and  that  the  condition  was  dangerous,  and  by  using 
ordinary  care  and  diligence  could  not  have  so  known,  and 
did  not  know,  that  said  bar  was  liable  to  slip  out  of  said 
sockets  and  fall  at  any  time,  and  by  using  ordinary  care  and 
diligence  could  not  have  so  known;  that  said  plaintiff  did 
not  know  that  there  was  nothing  about  said  sockets  to  pre- 
vent said  bar  from  slipping  out  of  them,  and  that  said  iron 
bar  was  in  no  way  fastened  to  said  building,  nor  to  said  shut- 
ters, so  as  to  prevent  it  from  falling  in  case  it  should  slip  out 
of  said  sockets,  and  that  by  using  ordinary  care  and  dili- 
gence he  could  not  have  known  said  facts ;  that  plaintiff  did 
not  know,  and  by  using  ordinary  care  and  diligence  could 
not  have  known,  that  said  bar  had  been  negligently  and  care- 
lessly placed  in  said  sockets  by  defendant,  and  had  been 
left  by  defendant  so  negligently  and  carelessly  placed  in 
said  sockets.*'  To  which  action  of  the  court  defendant  ex- 
cepted. It  is  claimed  that  this  was  an  irregularity  in  the 
proceedings  of  the  court  which  prevented  defendant  from 
having  a  fair  trial,  in  permitting  said  amendment  to  be 
made  and  in  not  reswearing  the  jury  to  try  the  case  upon 
the  complaint  as  amended,  and  that  there  was  error  of  law 
after  said  amendment  had  been  made  in  permitting  the  plain- 
tiff, over  the  defendant 's  objection,  to  be  asked  by  his  counsel 
certain  questions  relating  to  his  knowledge  of  the  manner  in 
which  the  shutters  were  fastened  when  open,  how  the  iron 
bar  was  held  across  the  window,  and  other  questions  intended 
to  show  plaintiff's  knowledge  or  ignorance  of  the  danger 
hidden  or  apparent  at  the  time  and  place  where  he  received 
his  injury. 

Appellee  was  cross-examined  by  counsel  for  appellant  as 
to  this  supplemental  testimony. 

The  right  to  permit  amendments  to  pleadings  is  given  to 
tiie  trial  court,  the  exercise  of  which  is  reviewable  by  the  ap- 
I)ellate  court.  SS347,  403  Bums  1908,  §§342,  394  R.  S.  1881 
and  Horner  1901.     Such  amendments  may  be  made  after 
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the  evidence  is  heard.  The  issues  were  not  changed  by  the 
amendment,  nor  does  it  appear  that  appellant  was  misled  or 
that  its  rights  were  prejudiced  thereby.  Citizens  St,  B,  Co, 
V.  Heath  (1902),  29  Ind.  App.  395;  Toledo,  etc,  B.  Co,  v.. 
Stephenson  (1892),  131  Ind.  203;  La  Plant e  v.  State,  ex  ret, 
(1899),  152  Ind.  80;  Judd  v.  Small  (1886),  107  Ind.  398; 
Bums  V.  Pox  (1888),  113  Ind.  205;  Hay  v.  State,  ex  rel 
(1877),  58  Ind.  337;  Wabash,  etc,  B.  Co.  v.  Morgan 
(1892),  132  Ind.  430;  Chicago,  etc.,  B.  Co.  v.  Hunter 
(1891),  128  Ind.  213;  Bever  v.  North  (18860,  107  Ind.  544. 
It  does  not  appear  that  a  request  was  made  to  have  the 
jury  resworn.  It  has  been  held  that  without  such  request  no 
question  is  presented.    Indianapolis  St.   B.   Co.   v. 

2.  Fearnaught  (1907),  40  Ind.  App.  333.    Appellant  con- 
cedes that  if  the  court  was  authorized  to  allow  the 

amendment,  no  question  is  presented  by  the  first  error  as- 
signed. 

Appellant  discusses  the  refusal  of  the  court  to  give  in- 
struction eleven,  requested  by  it,  and  the  giving  of  instruc- 
tions nine,  ten,  eleven  and  thirteen. 

The  following  is  the  part  of  instruction  nine,  to  which  ob- 
jection is  made:  **It  is  incumbent  upon  the  plaintiff  to 
show  in  this  case,  before  he  is  entitled  to  recover,  that 

3.  the  risk  of  the  defect  or  hazard,  if  any,  whereby  he 
claims  to  have  been  injured,  was  not  knowingly  as- 
sumed by  him."  It  is  insisted  that  it  eliminated  from  the 
consideration  of  the  jury  that  element  of  plaintiff's  case 
which  required  him  to  prove  that  he  did  not  assume  the  risk ; 
that  the  question  is  not,  did  the  plaintiff  knowingly  assume 
the  risk,  but  did  he  know  and  appreciate  the  danger?  That 
if  he  knew  and  appreciated  the  danger,  then  he  assumed  the 
risk,  whether  he  understood  his  contract  of  employment  and 
the  relation  he  sustained  to  his  employers  with  reference  to 
the  assumption  of  risk  or  not.  Earlier  in  the  instruction 
than  the  part  set  out  it  is  stated  that  the  employe  assumes 
all  risks  reasonably  incident  to  the  service  and  as  far  as  the 
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hazards  thereof  are  obvious  and  open ;  that  he  is  held  in  law 
to  assume  the  risks  that  are  incident  to  the  employment  of 
which  he  has  knowledge,  or  of  which,  in  the  exercise  of  rea- 
sonable precaution,  he  ought  to  have  knowledge.  The  objec- 
tions made  to  a  part  of  the  instruction  are  not  well  taken 
when  the  entire  instruction  is  read. 

In  instruction  eleven  the  court  told  the  jury  that  the  plain- 
tiff must  prove  by  a  preponderance  of  the  evidence  that  at 
the  time  and  place  in  question  he  could  not,  by  the 

4.  use  of  ordinary  care  and  diligence,  have  known  of  the 
danger  of  the  bar's  slipping  out  of  the  sockets  and  in- 
juring him,  and  in  instruction  twelve  plaintiff's  recovery 
was  made  conditional  upon  the  fact  that  he  did  not  know, 
and  could  not  have  known  by  the  exercise  of  reasonable 
care,  that  the  bar  was  in  danger  of  slipping  from  the  sockets 
and  injuring  him.  We  cannot  agree  with  counsel  that  the 
instructions  **gave  the  jury  the  right,  in  case,  by  reason  of 
sympathy  or  prejudice,  they  might  desire  to  return  a  verdict 
for  the  plaintiff,  to  infer,  without  evidence,  that  he  did  not 
assume  the  risk." 

It  is  also  claimed  that  the  court  erred  in  giving  instruc- 
tions twelve  and  thirteen  **as  given;"  that,  taken  together, 
they  were  misleading  in  this,  that  **  whereas,  in  in- 

5.  struction  twelve  the  only  state  of  facts  which  would 
justify  a  verdict  for  the  plaintiff  was- given,  in  in- 
struction thirteen  only  one  of  several  possible  states  of  facts 
under  the  evidence — and  that  the  fact  that  the  defendant  did 
not  know  of  this  danger — was  stated,  under  which  defendant 
would  be  entitled  to  recover."  The  correctness  of  instruc- 
tion twelve  is  not  questioned,  nor  can  we  see,  in  view  of  other 
instructions  given,  how  the  jury  could  have  been  misled  by 
the  thirteenth.  For  example,  the  fourteenth  stated  that  if 
the  plaintiff  either  knew,  or  by  the  exercise  of  reasonable 
diligence  could  have  known,  that  the  bar  was  liable  to  fall  to 
the  ground  and  injure  him,  but  that  with  this  knowledge,  or 
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opportunity  for  such  knowledge,  he  passed  through  the  space 
in  question  while  going  to  his  work,  and  while  so  doing  re- 
ceived the  injury  complained  of,  he  would  be  held  to  assume 
the  risk,  if  any,  from  the  -falling  of  said  bar,  and  the  verdict 
should  be  for  the  defendant.  The  seventh  and  eighth  in- 
structions, among  other  things,  stated  that  the  plaintiff  must 
prove  that  the  injury  complained  of  was  one  that,  in  the  ex- 
ercise of  reasonable  foresight,  the  defendant  ought  to  have 
anticipated,  and  if  it  appeared  from  the  evidence  that  the  ac- 
cident was  one  which,  in  the  exercise  of  reasonable  care,  the 
defendant  could  not  have  reasonably  foreseen,  the  verdict 
should  be  for  the  defendant. 

Said  instruction  eleven,  refused,  is  as  follows:    **If  you 

should  be  of  the  opinion  that  the  injury  complained  of  was 

occasioned,  not  by  the. plan  or  method  adopted  for 

6.  holding  open  the  shutters,  but  on  account  of  the  negli- 
gent and  improper  manner  in  which  the  bars  were 

placed  in  iwsition  on  that  particular  morning,  as  the  result 
of  which,  by  the  operation  of  the  wind  and  other  unknown 
causes,  the  bar  holding  the  shutters  open  worked  loose  and 
fell,  I  instruct  you  that  such  negligence,  if  it  existed  at  all, 
would  not  be  the  negligence  of  the  company,  but  would  be 
the  negligence  of  a  co-employe,  for  which  the  plaintiff  can- 
not recover."  The  court  would  have  erred  in  refusing  to 
give  the  foregoing  instruction,  if  the  duty  imposed  upon  ap- 
pellant had  not  been  a  continuing  one.  The  duty  to  furnish 
a  reasonably  safe  place  in  which  the  employe  is  to  work  is  a 
continuing  duty  which  cannot  be  delegated.  Williams  v. 
North  Wis,  Lumber  Co.  (1905),  124  Wis.  328,  102  N.  W. 
589;  Western  Electric  Co.  v.  Hayiselmann  (1905),  136  Fed. 
564,  69  C.  C.  A.  346,  70  L.  R.  A.  765. 

When  a  master  has  provided  a  safe  place,  safe  tools  and 

safe  co-employes,  and  has  given  suflRcient  warning  of  hidden 

or  latent  dangers,  he  may  commit  to  the  employes  the 

7.  details  of  the  work ;  and  the  employes  prosecuting  the 
work  become  fellow  servants,  whatever  their  rank,  so 


90  APPELLATE  COURT  OP  INDIANA, 

Parry  Mfg.  Co.  i\  Eaton — tl  Iiid.  Apin  81. 

that  the  negligence  of  the  one  by  which  others  are  injured,  is 
the  negligence  of  a  fellow  servant.  Williams  v.  North  Wis. 
Lumber  Co.,  supra.  In  the  opinion  in  the  ease  just  cited  the 
following  instructive  cases  are  cited:  Van  den  Heuvel  v. 
National  Furnace  Co,  (1893),  84  Wis.  636,  54  N.  W.  1016; 
Dahlke  v.  Illinois  Steel  Co,  (1898),  100  Wis.  431,  76  N.  W. 
362;  Okonski  v.  Pennsijlvania,  etc.,  Fuel  Co,  (1902),  114 
Wis.  448,  90  N.  W.  429;  Grams  v.  C,  Reiss  Coal  Co.  (1905), 
125  Wis.  1,  102  N.  W.  586 ;  Wosbigian  v.  Washburn,  etc, 
Mfg.  Co.  (1896),  167  Mass.  20,  44  N.  E.  1058;  Cregan  v. 
Marston  (1891),  126  N.  Y.  568,  27  N.  E.  952,  22  Am.  St.  854. 
The  case  at  bar  does  not  come  within  the  rule.  Whoever 
placed,  or  attempted  to  place,  the  bar  stood  for  the 

8.  defendant,  and  what  he  did  had  the  same  effect  in 
law  as  if  the  defendant  company  had  done  it. 

It  is  contended  in  behalf  of  appellant,  that  there  was  a 
total  lack  of  evidence  (1)  of  defendant's  negligence,  (2)  of 
defendant's  knowledge  of  the  danger,  (3)  of  plaintiff's  lack 
of  knowledge  of  the  danger. 

If  the  bar  as  used,  which  struck  plaintiff,  was  straight  at 
one  end,  the  negligence  of  the  defendant  could  not  reason- 
ably be  questioned.  The  jury  may  or  may  not  have  accepted 
this  testimony  as  correctly  describing  the  bar  and  deemed  it 
conclusive  of  defendant's  negligence.  Ignoring  the  testi- 
mony of  this  witness,  was  the  bar  reasonably  safe,  or  did  ap- 
pellant exercise  reasonable  care  if  the  bar  was  as  described 
by  the  other  w^itnesses? 

What  is  proper  care  and  caution  in  a  given  situation  is 

gauged  by  the  danger  which  is  to  be  reasonably  apprehended 

**  under  circumstances  existing  at  the  time,  and  not 

9.  by  looking  backward  after    the    accident    has    hap- 
pened."   Kirby  v.  Delaware,  etc..  Canal  Co.  (1897), 

20  Hun,  App.  Div.,  473,  46  N.  Y.  Supp.  777. 

It  has  been  said  that  ordinary  care,  if  the  danger  is  great. 
**may  arise  to  the  grade  of  a  verj'  exact  and  unremitting 
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attention."    Texas,  etc.,  Railway  v.  Barrett  (1897), 

10.  166  U.  S.  617,  41  L.  Ed.  1136,  17  Sup.  Ct.  707;  Lau- 
fer  V.  Bridgeport  Traction  Co.  (1896),  68  Conn.  475 

37  L.  R.  A.  533. 
The  means  of  making  this  contrivance  safe,  so  as  to  avoid 
injury  to  others,  were  completely  within  the  posses- 

11.  sion  of  appellant.     That  the  injury,  if  any  occurred, 
was  likely  to  be  serious,  under  the  conditions  shown, 

cannot  be  doubted. 
The  probability  of  injury  arising  from  want  of  care  is  also 
an  important  element  in  determining  the  degree  of 

12.  care  required.    Kelsey  v.  Barney  (1855),  12  N.  Y. 
425. 

An  injury  that  could  not  reasonably  have  been  antici- 
pated will  not  be  imputed  to  negligence.    Little  Rock,  etc., 
R.  Co.  V.  Barry  (1898),  56  U.  S.  App.  37,  84  Fed.  944, 

13.  28  C.  C.  A.  644.    One  witness  testified  that  he  had 
been  placing  the  bars  on  the  windows  ever  since  the 

erection  of  the  building,  about  six  years  before,  and  that  dur- 
ing that  time  he  did  not  know  of  the  falling  of  any  of  them. 
Prom  the  facts  recited  and  the  law  as  recognized,  who  is  to 
determine  whether  the  appellant  was  negligent  as  charged  ? 

The  cases  of  negligence  in  which  courts  will  withdraw  the 

case  from  the  jury,  or  direct  a  verdict,  are  generally  those 

in  which  reasonable  minds  cannot  differ  as  to  the  con- 

14.  elusions  to  be  drawn  from  the  facts.     Where  the  facts 
are  in  conflict  or  where  they  are  undisputed,  but  rea- 
sonable    minds     might     differ     as     to     the     conclusions 
to  be  drawn  therefrom,  the  case  must  go  to  the  jury.     An- 
derson v.  City  R.  Co.  (1903),  42  Ore.  505,  71  Pac.  659. 

In  the  case  last  cited  a  street  railway  company  constructed 
its  track  so  near  the  superstructure  of  a  bridge  as  to  leave 
only  eighteen  inches  between  the  frame  work  thereof  and 
the  outer  edge  of  the  footboard  of  the  cars.  A  passenger 
riding  on  the  footboard,  the  seats  on  the  inside  being  oc- 
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cupied,  was  injured  by  coming  in  contact  with  a  strut  of  the 
bridge.  The  court  held  that  the  fact  that  the  railway  had 
been  operated  for  ten  years,  and  that  no  accident  had  oc- 
curred from  a  like  cause  until  then,  did  not  show  an  absence 
of  negligence  as  a  matter  of  law. 

In  Burke  v.  Witherbee  (1885),  98  N.  Y.  562,  cited  by  ap- 
pellant, the  plaintiff  sued  for  damages  for  personal  injuries. 
Ore  was  taken  out  of  a  mine  upon  ears  drawn  upon  a  track 
by  a  cable  to  which  the  car  was  attached  by  a  hook.  Two 
cars  were  used,  one  of  which  was  loaded  while  the  other  was 
being  drawn  out  and  on  return  of  the  empty  car  the  hook 
was  shifted  to  the  loaded  one.  As  an  empty  car  was  de- 
scending, the  hook  in  some  way  became  detached,  and  plain- 
tiff's intestate  was  struck  and  killed.  It  appeared  from  the' 
evidence  that  in  this  mine,  as  well  as  in  other  mines,  where 
two  cars  were  thus  operated,  the  hook  was  always  used  on 
account  of  the  facility  with  which  it  could  be  changed  from 
one  car  to  another.  It  had  been  used  in  the  mine  over  a 
year,  day  and  night,  without  the  happening  of  any  previous 
accident  of  this  kind.  It  was  held  that  the  evidence  did  not 
justify  the  inference  of  negligence  on  the  part  of  the  de- 
fendant, and  that  a  refusal  to  nonsuit  was  error.  The  opin- 
ion further  holds  that  the  hook  was  in  plain  sight  of  the  men 
operating  the  mine;  that  they  rode  in  the  car  and  were  as 
capable  of  judging  its  safety  as  the  defendant,  and  must 
manifestly  have  supposed  that  there  was  no  danger  from  the 
use  of  the  hook. 

While  these  cases  are  not  the  same  in  all  respects,  the 

question  of  the  inference  to  be  drawn  from  continuous  use 

of  a  device  without  previous  accident  is  the  same.     In 

15.  these  and  numerous  other  cases  the  uncertainty  in  the 
application  of  the  rule  which  obtains  in  the  with- 
drawal of  cases  from  the  consideration  of  the  jury  is  illus- 
trated. Whether  more  than  one  conclusion  can  be  drawn 
from  a  given  state  of  facts  by  ordinarily  reasonable  minds 
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must  still  be  largely  left  to  the  determination  of  the  trial 
court,  subject,  of  course,  to  review. 

We  believe  the  case  was  properly  submitted  to  the  jury. 
The  instruction  clearly  told  the  jury  that  negligence  could 
not  be  presumed,  but  must  be  proved  by  a  preponderance  of 
the  evidence,  and  that  to  establish  the  negligence  charged  it 
would  not  be  suflScient  for  the  plaintiff  to  show  that  an  acci- 
dent had  happened  and  that  the  injury  resulted  therefrom. 
'*In  order  to  recover,  the  plaintiff  must  prove  to  your  satis- 
faction that  the  accident  causing  the  injury  complained  of 
was  one  that,  in  the  exercise  of  reasonable  care  and 

16.  foresight,  the  defendant  ought  to  have  anticipated 
and  foreseen.  If,  therefore,  you  find  from  the  evi- 
dence that  the  accident  and  resulting  injury  complained  of 
was  one  which,  in  the  exercise  of  reasonable  care  at  the  time 
of  the  accident,  the  defendant  could  not  have  reasonably 
foreseen,  then  it  belongs  to  that  class  of  occurrences  which 
in  law  are  known  as  'accidental,'  and  for  which  no  liability 
exists." 

The  conditions  which  made  the  contrivance  dangerous 
were  within  appellant's  knowledge,  or  easily  ascertainable. 

As  to  the  third,  there  was  evidence  to  show  the  plaintiff's 
ignorance  of  the  danger.  His  opportunities  of  knowing 
were  not  equal  to  appellant's.  To  have  required  of  him 
knowledge  of  any  special  peril,  as  the  one  which  caused  his 
injury,  would  have  been  unreasonable.  It  was  of  such  a 
character,  and  so  located  with  reference  to  the  place  in  which 
he  worked  and  the  way  over  which  he  walked  to  and  from  his 
labor,  that  it  might  well  have  escaped  his  observation.  Be- 
sides, he  testified  that  he  could  not  tell  on  what  the  shutters 
rested,  nor  whether  the  bar  or  its  supports  were  safe. 

The  law  would  not  require  scientific  perfection  in  the  con- 
struction of  such  a  contrivance  as  the  one  under  considera- 
tion ;  but,  in  view  of  the  serious  injury  likely  to  follow  an 
accident,  it  would  require  a  high  degree  of  care  to  ascertain 
the  best  plan,  and  then  diligence  in  carrying  it  out. 
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The  remaining  questions  discussed  may  be  disposed  of  in 
determining  whether  the  verdict  is  sustained  by  sufficient 
evidence.  It  is  shown  that  appellee  was  at  the  time  of  the 
accident  seventeen  years  old,  and  was  and  had  been  working 
for  appellant  as  a  roustabout,  carrying  spokes,  buggy  bodies 
and  the  like  for  five  or  six  weeks.  He  had  work  in  a  wood 
room,  which  was  about  twenty  feet  north  of  the  north  end  of 
the  alleyway.  The  wind  had  a  velocity  of  about  forty-four 
miles  an  hour.  Appellee  was  in  the  entrance  or  alley  be- 
tween two  of  appellant's  buildings  on  his  way  to  his  work 
when  one  of  the  bars  fell  from  a  third-story  window  and 
caused  the  injury  for  which  he  sues.  The  general  construc- 
tion of  the  bar  and  shutter  was  as  described  in  the  complaint. 
One  witness  for  appellee  testified  that  the  bar  which  struck 
appellee  was  straight  at  one  end.  The  following  cut  fairly 
shows  the  shutters  open  and  the  bar  in  place: 


/O 


c 


2*^  !l 


J^^=^pmf^*m^9»>d 


V-*w  •f    i^fnt^r  «r  f>^ 


3.A    tfcW 


By  looking  straight  up  he  could  see  the  under  side  of  the 
shutters  and  bar.     He  had  gone  through  the  alley  four  times 
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each  day  that  he  worked  for  appellant.  He  knew  of  the 
general  jconstruetion  of  the  device,  but  could  not  see  how  the 
contrivance  was  fixed.  He  had  not  examined  it  at  the  win- 
dow. No  one  had  told  hira  that  the  bar  might  fall  out.  He 
could  not  tell  whether  the  bar  or  supports  were  in  a  safe  con- 
dition, nor  whether  the  bar  allowed  the  shutters  to  play  back- 
ward and  forward.  The  wind  occasionally,  in  March  and 
April,  blew  hard  and  flapped  the  shutters,  and  it  was  with 
the  flapping  of  the  shutters  that  the  bar  fell  out.  It  weighed 
sixteen  pounds.  All  said  bars  were  put  in  position  every 
morning  and  taken  down  every  night  by  an  employe  desig- 
nated by  appellant's  superintendent  for  that  purpose.  He 
had  opened  and  closed  said  shutters  and  placed  said  bars  in 
place  every  day  for  five  or  six  years  previous  to  the  acci- 
dent. The  bar  that  fell  was  not  fastened  to  the  sockets  or 
shutters  in  any  way,  unless  the  fact  that  the  bar  bent  upward 
at  each  end  and  formed  shoulders  against  the  supports,  so 
that  it  could  not  slip  out  without  being  raised,  constituted  a 
fastening.  Appellee  did  not  see  anything  falling,  but  heard 
others  calling  **look  out,"  and  was  struck  while  running  to 
get  out  of  the  way.  Eight  hundred  men  passed  through  this 
alley  under  the  bars  every  day.  There  was  no  other  way  to 
go  to  or  come  from  said  building. 

We  find  nothing  in  the  record  to  warrant  a  reversal  of  the 
judgment.  Affirmed.  Roby,  C.  J.,  Hadley,  P.  J.,  Myers 
and  Watson,  JJ.,  concur. 

Rabb,  J.,  files  concurring  opinion. 

Concurring  Opinion. 

Rabb,  J. — I  concur  in  the  decision  of  the  court  in  this  • 
case,  but  cannot  concur  in  the  view  expressed  in  the  opinion 
of  the  court  that,  ignoring  the  testimony  of  the  witness,  who 
testified  that  the  iron  bar  used  to  fasten  the  iron  shutters 
on  appellant's  window,  spoken  of  in  the  case,  which  fell 
and  struck  the  appellee,  was  straight  at  one  end,  the  evi- 
dence would  be  sufficient  to  sustain  a  charge  of  negligence. 
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If  the  said  iron  bar  was  as  represented  in  the  cut  show- 
ing the  window,  the  bar  and  its  fastenings,  the  bar  being 
one-half  inch  thick,  one  and  one-half  inches  wide,  and  seven 
feet  long,  the  possibility  of  its  working  np  out  of  the  socket 
three  and  one-half  inches  deep,  is  so  remote  that  no  reason- 
able person  could  be  expected  to  anticipate  such  an  occur- 
rence, and  neither  court  nor  jury  would  be  justified  in  find- 
ing that  so  extraordinary  an  occurrence  should  have  been 
anticipated.  If,  however,  the  bar  was  straight  at  one  end,  a 
different  proposition  is  presented. 

Inasmuch  as  this  court  cannot  weigh  the  evidence,  but 
must  accept  that  which  is  most  favorable  to  the  view  adopted 
by  the  jury  to  sustain  the  verdict,  I  am  disposed  to  concur 
in  the  result. 


Stanton  v.  Ohio  Oil  Company. 

[No.  6,064.     Filed  January  28,  1908.] 

PiSADi NO. — Complaint, — Contra ct8,—A ssignmen t. — Notice  of, — Fail- 
ure to  Oive. — A  complaint  by  the  assignee  of  a  contract,  providing 
that  the  second  party  should  employ  a  pumper  for  an  oil  well, 
selected  by  the  first  party,  is  bad,  where  it  fails  to  show  that 
notice  of  such  assignment  was  given  to  such  second  party. 

Prom  Wells  Circuit  Court ;  Edwin  C,  Vaughn,  Judge. 

Action  by  Robert  R.  Stanton  against  the  Ohio  Oil  Com- 
pany. From  a  judgment  for  defendant,  plaintiflE  appeals. 
Affirmed. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellant. 
Ahram  Simmons  and  Frank  C.  Bailey,  for  appellee. 

CoMSTOCK,  J. — The  amended  complaint  alleges  that  on 
October  1,  1901,  Zebulon  Stanton  was  the  owner  in  fee  sim- 
ple of  certain  real  estate  (describing  it)  ;  that  on  said  date, 
in  consideration  of  the  sum  of  $15,  the  receipt  of  which  is 
acknowledged,  he  and  his  wife  executed  to  Thomas  A. 
Black  *'a  contract,"  by  which  they  granted  to  said  Black 
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all  the  oil  and  gas  in  and  under  the  premises  described, 
for  the  purpose  of  drilling  and  operating  for  oil  and  gas, 
and  to  erect  and  maintain  all  structures  and  lay  all  pipes 
necessary  for  the  production  and  transportation  of  oil  and 
gas. 

It  is  unnecessary  to  set  out  all  the  stipulations  and  pro- 
visions of  the  contract.  The  following  provision  for  the 
employment  of  the  pumper  is  the  only  one  in  the  contract 
upon  which  there  is  any  controversy.    We  set  it  out  in  full : 

** First  party  to  locate  first  well  and  not  crowd  lines. 
Lines  to  be  protected  and  privilege  of  furnishing  one 
pumper.  Second  party  to  pay  said  pumper  the  usual 
wages  for  such  work." 

It  is  alleged  that  in  the  month  of  October,  1901,  said  Black 
sold  and  assigned  said  contract  to  the  defendant,  Ohio  Oil 
Company,  and  that  the  Ohio  Oil  Company  executed  said  con- 
tract and  immediately  took  possession  of  said  premises  and 
drilled  six  oil-wells  thereon  and  is  still  in  xK)ssession  of  said 
premises  and  property  and  operating  six  wells  thereon ;  that 
since  May  15,  1905,  three  men  have  been  constantly  em- 
ployed by  the  Ohio  Oil  Company  in  pumping  said  wells; 
that  on  May  15,  1905,  said  Zebulon  Stanton  assigned,  in 
writing,  all  his  rights,  title  and  interest  in  said  privilege  of 
furnishing  a  pumper  under  said  contract,  which  assignment 
is  in  these  words,  to  wit: 

**To  the  Ohio  Oil  Company,  George  Davids,  Man- 
ager, Montpelier,  Indiana.  Whereas  said  Ohio  Oil 
Company  is  the  owner  of  the  following  described  oil 
lease,  made  by  the  undersigned,  Zebulon  Stanton  and 
wife,  to  Thomas  A.  Black,  dated  October  1,  1901,  and 
covering  [describing  certain  real  estate],  which  lease 
is  duly  recorded  in  the  recorder's  office  of  Wells  coun- 
ty, Indiana,  in  Miscellaneous  Book ,  at  page ; 

and  whereas  one  of  the  substantial  provisions  set  forth 
in  said  lease  is  that  the  undersigned  grantor  of  said 
lease  was  to  have  the  privilege  of  furnishing  one 
pumper,  who  should  be  employed  and  paid  by  the 
owner  or  holder  of  said  lease,  for  pumping  and  operat- 

VoL.  41—7 
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ing  the  wells  upon  said  leased  premises,  the  pay  to  be 
the  usual  wages  for  such  work ;  and  whereas  yoiu-  com- 
pany, as  the  owner  and  operator  of  said  lease,  has 
wholly  failed  and  refused  to  furnish  employment  since 
October  23,  1904,  to  the  great  loss,  damage  and  detri- 
ment of  the  undersigned  and  his  pumper  so  selected: 
Now,  therefore,  your  company,  the  Ohio  Oil  Company 
and  its  manager,  will  take  notice  that  I,  Zebulon  Stan- 
ton, the  owner  of  said  leased  premises,  and  to  whom 
said  before-mentioned  privilege  of  furnishing  a 
pumper  was  granted,  have  and  do  hereby  furnish, 
name  and  select  as  such  pumper  my  son,  Robert  R. 
Stanton,  who  is  able  and  well  qualified  to  perform  the 
services,  and  your  said  company  will  take  notice  that 
for  value  received  I  have  and  do  hereby  sell,  assign 
and  transfer  to  my  son  Robert  R.  Stanton  the  right 
and  privilege  of  the  employment  by  your  said  company 
as  pumper  upon  my  said  premises,  for  one  year  from 
and  after  May  15,  1905,  and  until  IVIay  15,  1906,  and 
this  instrument  shall  be  his  authority  to  enter  into  the 
employment  as  such  pumper  for  your  company  upon 
said  leased  premises  in  compliance  with  the  privilege 
granted  me  in  said  lease." 

It  is  further  alleged  that  the  plaintiff  is  sober,  honest  and 
an  experienced  pumper  of  oil-wells,  and  on  May  15,  1905, 
the  plaintiff  demanded  of  the  defendant  employment  as  such 
pumper,  but  it  refused  to  employ  the  plaintiff  as  such 
pumper,  or  permit  him  to  pump  any  of  its  said  wells. 

The  court  below  sustained  a  demurrer  for  want  of  facts 
to  the  complaint,  and  plaintiff  refusing  to  plead  further 
judgment  was  rendered  on  the  demurrer  in  favor  of  appellee 
for  costs.  This  ruling  of  the  court  is  the  only  question  pre- 
sented by  the  appeal. 

Various  objections  were  made  to  the  complaint.  In  part 
they  are  as  follows:  That  the  contract  is  indivisible  and 
the  whole  must  be  assigned ;  that  the  license  is  strictly  con- 
fined to  the  original  parties,  is  personal  to  the  licensee,  and 
cannot  be  assigned  by  him ;  that,  even  if  the  clause  in  dis- 
pute is  assignable,  the  complaint  is  insufficient,  because  it 
contains  no  averment  that  defendant  was  ever  notified  that 
the  contract  had  been  assigned  to  plaintiff. 
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It  must  be  conceded  that  the  complaint  contains  no  aver- 
ment that  defendant  was  ever  notified  that  the  contract 
had  been  assigned  to  the  plaintiff.  This  omission  alone  is  a 
fatal  defect.  The  complaint  alleges  that  the  lessor  assigned 
to  his  son,  the  plaintiff,  the  right  and  privilege  of  the  em- 
ployment by  said  company  as  pumper,  upon  said  premises, 
and  **this  instrument  shall  be  his  authority  to  enter  into 
employment  as  such  pumper,''  and  that  the  plaintiff  de- 
manded of  said  company  employment;  but  it  is  nowhere 
averred,  nor  can  it  reasonably  be  inferred  from  the  allega- 
tions of  the  complaint,  that  the  notice  addressed  to  the  man- 
ager of  the  oil  company  was  presented  to  said  oil  company, 
or  the  defendant  was  in  any  way  made  acquainted  with  the 
assignment  of  said  right.  Appellant  was,  so  far  as  appears 
from  the  complaint,  a  stranger  to  appellee,  and  appellee 
owed  him  no  duty.    Other  objections  are  not  considered. 

Judgment  affirmed. 


Whitman  v.  Whitman  et  al. 

fNo.  6,190.     Filed  January  28,  1908.] 

1.  Descent  and  Distribution. — Payment  of  Debts, — Wills, — Lega- 
tees are  not  entitled  to  their  legacies  until  the  testator's  dehts 
are  paid.    p.  100. 

2.  WiLUS. — Legacies, — Charge  to  Pay  Dehts, — Creditors'  Rights, — 
Testators  have  the  right  to  charge  the  payment  of  their  debts 
upon  certain  legatees;  but  charges  to  pay  so  made  do  not  affect 
the  rights  of  the  creditors  to  be  paid.    p.  101. 

3.  Same. — Legacies, — Charges  to  Pay  Dehts, — A  will  bequeathing 
to  testator's  wife  one-third  of  the  testator's  property  as  soon  as 
it  can  be  converted  by  the  executor  into  money,  one-third  to 
testator's  nephew  **after  the  payment  of  [testator's]  debts,"  and 
one- third  to  certain  other  designated  persons  "after  the  payment 
of  [testator's]  debts,"  gives  to  the  widow  one-third  of  the  gross 
amount  of  such  estate,  and  to  the  other  legatees  the  remaining 
two-thirds  subject  to  the  payment  of  all  of  testator's  debts,    p.  101. 

Prom  Vigo  Circuit  Court ;  James  E,  Piety,  Judge. 
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Suit  by  Louisa  Whitman  against  John  T.  Whitman  and 
others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Reversed, 

Lamb,  Beasley  &  Sawyer  and  Douthitt  iSk  Haddony  for 
appellant. 

W.  R,  Neshit  and  A.  G.  McNahb,  for  appellees. 

Rosy,  C.  J. — This  is  a  suit  to  quiet  title.  Its  determina- 
tion depends  upon  the  meaning  of  the  provisions  of  the  last 
will  of  Jephthah  Whitman. 

His  widow  elected  to  take  under  the  will,  item  one  of 
which  provides  for  the  payment  of  debts  and  expenses  as 
soon  after  the  testator's  death  **as  practicable."  In  item 
two  the  executor  is  directed  to  sell  all  property,  both  real 
and  personal,  and  reduce  the  same  to  money  as  soon  after 
the  testator's  death  **as  practicable." 

Items  three,  four  and  five  are  as  follows: 

'*Item  3.  I  give,  devise  and  bequeath  to  my  wife, 
Louisa  Whitman,  one-third  of  all  my  estate  to  be  paid 
to  her  by  my  executor  as  soon  as  my  estate  has  been 
reduced  to  money  as  provided  in  item  two  of  this  will. 

Item  4.  I  give,  devise  and  bequeath  to  my  nephew, 
John  T.  Whitman,  one-third  of  all  my  estate  after  the 
payment  of  any  debts  as  provided  in  item  one  of  this 
will. 

Item  5.  After  the  payment  of  my  debts  as  provided 
in  item  one  of  this  will,  I  give,  devise  and  bequeath 
to  the  children  of  my  deceased  brother  Moses  Whit- 
man to  wit  [naming  them],  and  the  brothers  and 
sisters  of  my  former  wife,  etc.  [naming  them],  the  re- 
maining one-third  of  my  estate,  share  and  share  alike." 

By  these  provisions  one-third  of  the  estate  was  given  to 
the  wife,  one-third  to  the  nephew  and  one-third  to  the  per- 
sons indicated  in  item  five.    The  language  used  in  each  item 
is  the  same,  *' one-third  of  all  my  estate."  The  scheme 
1.     of  distribution  is  thus  perfectly  plain.    Item  one  di- 
rects that  debts  and  expenses  be  paid.    This  accords 
with  the  requirements  of  the  law.    Until  debts  and  expenses 
are  paid  there  is  nothing  for  distribution.    No  question  af-- 
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fecting  the  creditors'  rights  to  recover  what  may  be  due 

them  is  involved  in  the  present  inquiry.    The  controversy  is 

between  legatees.    It  was  entirely  competent  for  the 

2.  testator  to  charge  either  legacy  with  the  pajonent  of 
debts,  or  to  exonerate  either  legatee  therefrom;   but 

such  provision  could  not  affect  the  rights  of  creditors  to  be 
paid. 

The  question  for  decision  is,  did  the  testator  intend  to 

give  to  his  wife  one-third  of  his  estate  free  from  debts  and 

expenses?    or,  otherwise  stated,  did  he  intend  that 

3.  the  two-thirds  disposed  of  in  items  four  and  five 
should  be  subject  to  the  payment  of  the  entire  in- 
debtedness? The  matter  of  indebtedness  and  its  payment 
was  in  mind.  He  first  directs  its  payment.  The  subsequent 
disposition  of  ** one-third  of  my  estate''  three  times,  in  the 
absence  of  anything  else,  would  give  to  the  beneficiaries 
equal  interests  equally  lessened  in  amount  by  the  payment 
of  the  total  indebtedness.  But  it  is  expressly  directed  that 
the  one-third  given  to  the  Wife  shall  be  paid  to  her  **as  soon 
as  my  estate  has  been  reduced  to  money."  No  reference  is 
here  made  to  the  payment  of  any  debt.  The  money  is  to  be 
paid  to  her  as  soon  as  it  is  received  by  the  executor.  The 
item,  by  its  positive  direction  for  immediate  payment,  in- 
dicates an  intention  to  secure  to  the  widow  the  immediate 
enjoyment  of  one-third  of  the  estate,  unaffected  by  the 
amount  necessary  to  pay  debts.  It  makes  no  reference  to 
the  payment  of  debts.  This  omission  is  significant  of  an  in- 
tention to  relieve  her  from  the  burden  thereof,  when  taken 
in  connection  with  the  clear  and  express  declaration  rela- 
tive thereto,  made  in  both  items  four  and  five.  **  after  the 
payment  of  my  debts."  Those  who  take  under  those  clauses 
take  what  may  remain  of  the  two-thirds  of  the  estate  after 
*e  payment  of  debts,  not  what  remains  after  the  payment 

f  a  proportionate  share  of  the  debts,  but  after  the  payment 
of  them  all.  The  intention  thus  deduced  from  the  four  cor- 
ners of  the  instrument  accords  with  what  might  be  expected 
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from  a  right-minded  man  situated  as  the  testator  was,  and 
accords  with  the  policy  relative  to  widows,  as  expressed  by 
the  statute.  The  bequests  made  in  items  four  and  five  are 
to  collateral  kindred;  that  in  item  three,  to  the  wife.  It 
would  be  very  natural  that  the  husband  should  wish  the  wife 
to  have  the  immediate  use  and  possession  of  a  full  one-third 
of  his  entire  estate,  leaving  the  payment  of  debts  for  sub- 
sequent adjustment  before  distribution  to  those  to  whom  the 
remainder  of  the  estate  was  given.  A  different  construction 
can  only  be  made  by  ignoring  terms  and  words  which  are 
written  in  the  will,  and  for  ignoring  which  no  warrant  exists. 
The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complaint. 


Brookovek,  Guardian,  v,  Kase,  Treasurer. 

[No.  0,097.     Filed  January  28,  1908.] 

1.  Taxation. — Ward's  Property. — Situs. — ^The  situs  for  taxation  of 
the  personal  property  of  nu  insane  ward  is  the  place  where  such 
ward  resides,    p.  105. 

2.  Trial. — Special  Findings. — Residence. — Conclusions  of  Law. — 
A  special  finding  that  an  insane  ward  resided  at  a  certain  place  is 
a  finding  of  a  fact,  and,  on  exceptions  to  the  conclusion  of  law 
thereon,  such  fact  must  be  taken  as  true.    p.  105. 

3.  WoBDS  AND  Phbases. — ** Residence.'' — Taxation. — *'Residence,"  as 
used  in  tax  laws,  imports  a  permanent  abode,    p.  105. 

4.  Parent  and  Child. — Residence. — The  residence  of  the  parents 
Is  the  residence  of  the  child,    p.  106. 

5.  Same. — Insane. — Residence.— The  residence  of  the  parents  is  the 
residence  of  an  insane  daughter  who  has  attained  her  majority, 
where  she  lives  with  them  and  Is  not  under  guardianship,    p.  lOG. 

0.  Citizens. — Residence. — Intention. — To  constitute  a  change  of 
residence  there  must  be  an  actual  removal  coupled  -with  an  inten- 
tion to  change  residence,    p.  10(>. 

7.  Guardian  and  Ward. — Residence  of  Ward. — Intention. — ^The 
guardian  of  an  insane  ward  may  control  the  legal  residence  of 
such  ward.    p.  106. 

8.  Same. — Rcsidrncc  of  Ward. — Wliore  the  guardian  of  an  insane 
ward    permitted    her    to    be    removed    with    her    mother    from 
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the  mother's  country  home  to  a  city  and  to  remain  indefinitely 
with  such  mother,  the  guardian  having  no  intention  for  the  ward 
to  be  returned  to  the  former  home,  and  the  mother  receiving  pay 
from  the  ward's  estate  for  board  and  care,  the  residence  of  such 
ward,  for  taxation  purposes,  is  the  place  of  residence  of  the 
mother,    p.  109. 

From  Huntington  Circuit  Court;  Levi  Mock,  Special 
Judge. 

Suit  by  Andrew  G.  Brookover  as  guardian  of  Mary  A. 
Brookover,  an  insane  person,  against  Henrj'  F.  Kase,  as 
city  treasurer  of  the  City  of  Huntington.  From  a  decree 
for  defendant,  plaintiff  appeals.    Affirmed, 

M,  L.  Spencer  and  Cline  &  Cline,  for  appellant. 

C  W.  Watkins  and  Bowers  &  Feightner,  for  appellee. 

Hadley,  p.  J. — This  is  a  suit  brought  by  appellant  to  en- 
join appellee  from  collecting  certain  city  taxes  assessed 
against  the  property  of  appellant's  ward,  Mary  A.  Brook- 
over, in  the  city  of  Huntington.  The  grounds  upon  which 
said  writ  of  injunction  was  sought  were  that  appellant's 
ward  did  not  reside  in  said  city  during  the  years  for  which 
said  assessments  were  made;  that  said  property  had  been 
listed  and  assessed  and  the  taxes  paid  thereon  in  Warren 
township,  the  township  where  it  is  claimed  said  ward  re- 
sided. Trial  was  had,  and  upon  request  a  special  finding 
of  facts  was  made  by  the  court,  and  a  conclusion  of  law 
stated  that  the  law  was  with  appellee,  and  decree  accord- 
ingly entered  thereon.  Exception  was  taken  to  the  con- 
elusion  of  law,  and  the  ruling  of  the  court  on  such  conclu- 
sion of  law  is  assigned  here  as  error,  and  is  the  only  error 
presented. 

The  facts  as  stated  in  the  finding  are,  in  substance,  that 
Mary  A.  Brookover  is  a  person  of  unsound  mind,  fifty-eight 
years  of  age,  and  at  no  time  in  life  has  been  capable  of 
transacting  business  or  caring  for  her  property;  that  she 
resided  in  Warren  township,  Huntington  county,  Indiana, 
for  many  years  prior  to  December,  1884,  with  her  mother; 
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that  in  December,  1884,  appellant,  a  resident  of  Warren 
township,  was  appointed  guardian  of  said  Mary  Brookover. 
who  was  his  sister;  that  he  thereupon  took  charge  of  the 
person  and  property  of  his  said  ward,  which  property  con- 
sisted of  real  estate  in  Warren  township  and  notes  and  other 
ehoses  in  action;  that  said  appellant,  as  said  guardian,  ar- 
ranged and  agreed  \\ith  his  ward's  mother,  Eliza  J*.  Brook- 
over, to  furnish  a  home  and  care  for  said  ward  on  the  farm 
in  Warren  township,  no  definite  time  being  fixed  for  the 
furnishing  of  said  home  and  care. 

Findings  four,  five  and  nine  are  as  follows: 
**  (4)  That  said  ward  continued  to  reside  and  have  her 
home  with  her  said  mother  on  said  farm  until  the  spring 
of  1886,  when  said  Eliza  J.  Brookover  moved  to  the  city 
of  Huntington,  in  said  county,  and  by  and  with  the  con- 
sent of  said  guardian  said  ward  went  with  her  said  mother 
to  reside  in  said  city  of  Huntington,  and  did  so  reside  and 
make  her  home  until  the  fall  of  1892,  when  said  Eliza  J. 
Brookover  moved  to  said  Warren  township,  with  said  ward, 
with  the  consent  of  said  guardian,  and  under  said  arrange- 
ment, and  they  remained  until  the  latter  part  of  1893,  when 
said  Eliza  J.  Brookover  returned  to  said  city  of  Hunting- 
ton to  live,  and  by  and  with  the  consent  of  said  guardian 
said  ward  moved  with  her  said  mother,  and  since  which 
time  said  ward  has  lived  and  made  her  home  with  her  mother 
within  the  corporation  limits  of  said  city  of  Huntington,  by 
and  with  the  agreement  of  said  Eliza  J.  Brookover  and  said 
guardian  that  said  Eliza  J.  Brookover  should  keep  and  fur- 
nish a  home  for  said  ward  without  any  agreement  or  under- 
standing of  the  length  of  time  said  ward  was  so  to  live  or 
remain  with  her  said  mother. 

(5)  That  when  said  ward  moved  with  her  said  mother 
to  said  city  of  Huntington  the  second  time  there  was  no 
definite  agreement  between  said  guardian  and  said  JEliza  J. 
Brookover  as  to  how  long  said  ward  should  make  her  home 
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with  her  said  mother,  but  she  has  so  resided  with  her  said 
mother  with  the  agreement  of  said  guardian  to  pay,  and  who 
has  paid,  said  mother  for  the  support,  board  and  care  of  said 
ward  out  of  said  ward's  estate.'' 

**  (9)  That  during  the  years  set  out  in  finding  eight,  said 
^lary  Ann  Brookover  resided  within  the  corporate  limits 
of  the  city  of  Huntington,  and  her  said  property,  set  out  in 
finding  eight,  was  subject  to  taxation  during  said  years  by 
said  city  of  Huntington." 

Other  findings  are  to  the  effect  that  appellant  listed  said 
property  and  the  same  was  assessed  in  Warren  township,  and 
the  state,  county  and  township  taxes  paid  thereon  by  virtue 
of  said  assessment;  that  appellant  resided  in  said  Warren 
township,  and  that  appellee  was  threatening  to  collect  the 
taxes,  of  which  complaint  was  made. 

It  is  conceded  that  this  cause  must  be  determined  upon  the 

residence  of  Mary  A.  Brookover,  as  the  personal  property 

of  an  insane  person  under  guardianship  should  be 

1.  assessed  for  taxes  for  city  purposes  in  the  city  where 
the  ward  resides.     Acts  1903,  p.  49,  §30,  subd.  5, 

§8421  Burns  1905. 

By  finding  nine  it  is  specifically  declared  by  the  court  that 

said  ward  resided  in  the  city  of  Huntington  during  the  years 

for  which  said  assessments  were  made.    This  is  a  find- 

2.  ing  of  a  fact,  and  for  the  purpose  of  the  exception  to 
the  conclusion  of  law  must  be  taken  as  true.     This 

then  settles  the  question,  unless  from  other  facts  specially 
found  it  appears  that  finding  nine  cannot  be  true. 

It  is  contended  by  appellant  that  findings  four  and  five 
show  that  appellant's  ward  did  not  reside  in  the  city  of 
Huntington,  but  that  her  residence  was  in  Warren  township. 

Residence,  as  used  in  our  tax  laws,  means  a  permanent 
abode,  as  distinguished  from  a  temporary  sojourn. 

3.  Culhertson  v.  Board,  etc,  (1876),  52  Ind.  361. 

It  is  clear  that  at  the  time  of  the  appointment  of 
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appellant  as  guardian  in  1884,  his  ward's  residence  was 
with  her  mother  in  Warren  township,  the  rule  of  law 

4.  being  that  the  residence  of  the  parents  or  surviving 
parent  is  the  residence  of  the  infant.     Warren  v. 

Hofer  (1859),  13  Ind.  167;  Wheeler  v.  Burrow  (1862),  18 
Ind.  14. 

And  this  is  true  of  a  non  compos  after  he  attains  his  ma- 
jority, he  being  in  the  eyes  of  the  law  the  same  as  an  infant, 
and  not  emancipated  by  his  age.    Inhabitants  of  Wis- 

5.  casset  v.  Inhabitants  of  Waldoborough  (1825),  3  Me. 
388;    Inhabitants  of  Tremont  v.  Inhabitants  of  Mt. 

Desert  (1853),  36  Me.  •390;  Inhabitants  of  Upton  v.  In- 
habitants of  Northbridge  (1818),  15  Mass.  237;  Town  of 
Orford  v.  Town  of  Rumney  (1825\  3  N.  II.  331. 

It  is  well  settled  that  there  cannot  be  a  change  of 

6.  residence   without    the   conjunction   of   intention   to 
change  and  an  actual  removal.    Culbertson  v.  Board, 

etc,  supra. 

It  is  urged  that  since  the  foregoing  rule  is  true,  and  since 
a  non  compos  is  incapable  of  forming  an  intention,  his  resi- 
dence must  be  determined  by  his  residence  of  oricjin, 

7.  or  his  residence  at  the  time  his  incapacity  occurred. 
It  is  a  general  rule  that  the  power  of  a  guardian  over 

the  person  of  his  ward  is  practically  the  same  as  the  parent, 
and  he  may  therefore  control  the  residence  of  his  ward  to 
the  same  extent.  Townsend  v.  Kendall  (1860),  4  Minn.  412, 
77  Am.  Dec.  534;  1  Blackstone's  Comm.  (Lewis's  ed.).  ^462; 
2  Kent's  Comm.  (12th  ed.  by  Holmes),  ^226,  note  c.  As  the 
father  forms  the  intention  and  changes  the  residence  for 
his  infant  child,  so  the  guardian  may  form  the  intention  and 
change  the  residence  of  his  ward. 

The  right  of  a  guardian  to  change  the  residence  of  his 
ward  seems  never  to  have  been  decided  in  this  State, 
but  both  reason  and  authority  of  other  states  clearly  sustain 
this  right.  Kirkland  v.  Inhabitants  of  Whafrhf  (1862).  S6 
Mass.  462;  Anderson  v.  Estate  of  Anderson  (1869),  42  Vt. 
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350,  1  Am.  Rep.  334;  Marheineke  v.  Orothaus  (1882),  72 
Mo.  204;  Wilkins'  Guardian  (1892),  146  Pa.  St.  585,  23  AtL 
325;  Holyoke  v.  Raskins  (1827),  5  Pick.  (Mass.)  20,  16  Am. 
Dec.  372;  Ex  parte  Bartlett  (1857),  4  Bradf.  (N.  Y.)  221; 
Tawnsend  v.  Kendall,  supra. 

Kirkland  v.  Inhabitants  of  Whately,  supra,  is  in  many  re- 
spects similar  to  the  case  before  us.  In  that  case  the  dom- 
icil  of  origin  of  the  ward  was  in  Northampton,  that  being 
also  the  domicil  of  the  guardian.  With  consent  and  under 
arrangement  of  the  guardian  the  ward  was  sent  to  Whately 
to  the  home  of  his  grandfather,  who  kept  him  and  cared  for 
him,  and  was  paid  therefor  by  the  guardian.  The  ward  had 
real  estate  in  Northampton,  and  occasionally  visited  there, 
but  had  no  home  or  habitation  there.  This  continued  for 
a  period  of  two  years.  There  was  no  definite  understanding 
between  the  guardian  and  the  grandfather  as  to  how  long  the 
ward  should  remain  with  him.  The  question,  as  here,  was 
whether  the  ward  should  be  taxed  on  his  personal  estate  in 
Northampton  or  Whately,  this  question  to  be  determined  by 
the  ward's  residence.  The  court  say:  **It  is  admitted  that 
for  two  consecutive  years  the  minor  with  the  consent  of  his 
guardian  had  lived  exclusively  in  that  town.  All  the  out- 
ward indicia  by  which  the  residence  of  a  person  is  deter- 
mined pointed  solely  to  Whately  as  the  place  where  he  re- 
sided and  had  his  home.  This,  then,  is  one  essential  ele- 
ment of  domiril.  T'.c  other  is  t!](^  int.'nt  with  which  he 
there  lived;  for  the  fact  and  intent  must  concur,  in  order 
to  establish  a  legal  domicil.  In  this  case,  as  the  domicil  of  a 
minor  under  guardianship  is  at  issue,  the  intent  of  the 
guardian  is  to  be  regarded.  So  far  as  the  facts  agreed  indi- 
cate any  intent  on  his  part  having  reference  to  the  domicil 
of  origin  of  his  ward  at  Northampton,  it  appears  that,  when 
he  went  to  Whately  and  ever  since,  the  guardian  has  had 
no  definite  intention  to  cause  him  to  return  to  Northampton 
to  reside.  It  appears,  then,  that  the  ward  had  for  two  years 
ceased  in  fact  to  reside  at  Northampton,  and  that  when  he 
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left  there  and  during  all  the  subsequent  time  there  has  been 
no  fixed  intention  in  the  mind  of  the  guardian  that  he  should 
return  thither  to  live.  It  follows  necessarily  that  neither  the 
fact  nor  the  intent  concurred  in  fixing  that  place  as  his  dom- 
icil.  On  the  contrary,  the  ward  having  ceased  to  live  there, 
and  his  guardian  having  no  fixed  intent  that  he  should  re- 
turn to  that  place  to  reside,  it  would  seem  very  clear  that 
the  domicil  of  origin  was  abandoned.  We  know  of  no  case, 
in  which  a  domicil  has  been  held  to  continue,  where  the 
fact  of  actual  residence  and  intent  to  return  are  both  want- 
ing. •  •  •  It  is  also  equally  clear  that  the  guardian  in- 
tended, so  far  as  he  had  an  intent  on  the  subject,  that  he 
should  there  remain  until  he  formed  a  definite  purpose  to 
remove  him  elsewhere.  There  was  no  intent  definitely 
formed  that  he  should  return  to  Northampton,  or  go  to  any 
other  place  than  Whately.  lie  went  to  live  there  with  an 
intent  on  the  part  of  his  guardian  that  he  should  remain 
until  he  formed  an  intent  to  remove  him.  The  ward  was 
then  in  fact  living  in  Whately  with  an  intent  that  he  should 
remain  for  an  indefinite  period,  and  until  a  new  intention 
existed  to  procure  a  home  for  him  in  another  town.  So  far 
as  any  definite  intent  existed  in  regard  to  his  domicil,  it 
established  it  at  Whately;  all  else  was  indefinite  and  un- 
formed." 

In  the  case  of  Anderson  v.  Estate  of  Anderson,  supra,  it 
appears  that  appellee's  decedent  resided  with  his  wife  and 
family  in  Woodstock.  He  became  insane  and  was  taken  to 
Brattleboro  for  treatment,  and  a  guardian  for  his  person  and 
estate  was  appointed.  The  guardian  disposed  of  his  ward 's 
property  and  removed  his  family  to  Montpelier,  where  they 
made  their  home.  They  left  no  interests  in  Woodstock.  The 
ward  died  in  Brattleboro,  never  having  regained  his  reason. 
The  question  arose  whether  his  residence  was  in  Woodstock, 
where  it  was  when  he  lost  his  reason,  or  Montpelier,  where 
his  wife  and  family,  under  the  guardian's  direction,  had 
subsequently  removed.    The  court  held  his  residence  to  be 
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in  the  latter  place,  in  the  course  of  the  opinion  saying: 
**  While  he  was  insane  he  had  no  mind,  no  intent  in  regard 
to  his  residence,  his  domicil,  his  property  or  his  person,  and 
he  exercised  no  free  will  as  to  any  of  these  matters.  The 
right  of  the  guardian  to  change  the  domicil  of  his  insane 
ward  is  founded  on  obvious  principles  of  humanity  and 
justice,  and  supported  by  authority.  If  the  guardian  could 
not  change  the  domicil  of  an  insane  person,  he  might  be  re- 
quired to  support  him  and  his  family  at  a  place  where  the 
price  of  everything  necessary  for  their  support  was  exorbi- 
tant and  greatly  exceeding  the  means  of  the  family.  When 
Holmes  was  appointed  guardian  he  became  substituted  for 
his  insane  ward,  with  reference  to  all  his  interests,  to  act  for 
him  in  the  management  of  his  property  and  to  fix  the  local- 
ity of  his  person  and  determine  his  domicil. ' ' 

We  are  therefore  of  the  opinion  that  a  guardian  may 

change  the  legal  residence  of  his  ward.    This  being  true,  and 

the  court  having  found  from  the  evidence  that  tlie 

8.  residence  of  Mary  A.  Brookover  had  been  changed 
from  Warren  township  to  the  city  of  Huntington,  and 
that  she,  in  fact,  resided  there  during  the  years  stated,  on 
an  exception  to  a  conclusion  of  law  this  court  cannot  say 
that  finding  nine  cannot  be  correct.  Said  finding  therefore 
being  a  valid  finding,  the  conclusion  of  law  is  correct. 

Judgment  affirmed. 


Radebaugh  v.  Scanlan. 

[No.  6,147.     Filed  November  20,  lfK)7.     Rehearing  denied  Januarj' 

28,  1908.1 

1.  Appeal. — Special  Findingn, — When  Defective  Complaint  Cured 
hjf. — ^The  special  tlndings  may  show  that  the  overruling  of  a  de- 
murrer to  a  defective  paragraph  of  complaint  or  answer  was 
harmless,  where  such  findings  follow  and  sustain  another  suffl- 
cient  paragraph,  but  such  nile  does  not  apply  where  the  com- 
plaint or  answer  consists  of  a  single  paragraph.  Woodward  v. 
Mitchell,  140  Ind.  406,  having  been  oyerniled«    p.  112. 
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2.  Pleading. — Complaint. — Reformation. — Deeds. — A  eompluint  for 
the  reforuiation  of  a  deed  must  show  (1)  a  prior  contract,  upon 
a  valuable  consideration,  between  the  imrties,  requiring  the  exe- 
cution of  a  deed  as  prayed,  (2)  the  execution  of  a  substantially 
different  deed,  (3)  an  intention  by  all  of  the  parties  to  execute 
the  deed  as  contracted  for.  and  (4)  a  mistake  common  to  all  of 
tlie  parties  in  the  execution  of  the  deed  sought  to  be  corrected, 
p.  114. 

3.  Reformation. — Mistakes  of  Law  and  Fact. — Deeds. — Equity  will 
roforiii  }i  dee<l  innde  under  a  mutual  mistalie  of  f.u  t  or  of  law. 
p.  115. 

4.  Tleadino. — Complaint. — Sufficiency. — A  complaint  is  sullicient 
under  the  Indiana  statute  (§343  Burns  1908,  §:«8  R.  S.  1881). 
where  the  language  used  enables  a  person  of  common  understand- 
ing to  know  what  is  intended,    p.  115. 

5.  Words  and  Phrases. — *'8ale." — A  "sale"  imports  a  contract 
u[)on  a  valuable  consideration,  between  two  or  more  persons  for 
tlie  transfer  of  proi)erty.    p.  116. 

G.  Same. — "fifoZd." — The  word  "sold"  implies  a  contract  of  sale, 
founded  upon  a  valuable  consideration,    p.  117. 

7.  Same. — *' Attempt.'' — The  word  "attempt"  imports  the  perform- 
ance of  an  act  to  carry  out  some  purpose,    p.  117 

8.  Same. — **Convey." — Deeds. — The  word  "convey"  imports  the 
transfer  of  pro[)erty  from  one  to  another  by  means  of  a  writing, 
and,  when  applied  to  real  estate,  imports  a  writing  under  seal, 
p.  117. 

9.  Pleading. — Cross-Complaint. — Reformation. — Deeds. — ^A  cross- 
complaint  alleging  that  the  croas-defendant  and  her  husband 
"sold"  and  "attempted  to  convey"  certain  real  estate  to  cross- 
complainant's  grantor;  that  the  deed  therefor  was  duly  signed 
and  acknowledged  by  both,  but  by  the  mutual  mistake  of  the 
parties  and  the  notary,  the  name  of  the  wife  was  not  inserted  in 
tlie  body  of  the  deed,  the  deed  being  set  out,  and  praying  for  ref- 
ormation of  such  deed  and  quieting  plaintifTs  title,  is  sufficient, 
p.  117. 

10.  Trial. — Special  Findings. — When  Deemed  Amended  on  Appeal. 
— Rvformaticn. — Deeds. — Where  the  cross-complaint  alleged  that 
the  liusband  and  wife  sold  the  premises  in  controversy  to  cross- 
conipiainMnt's  grantor,  and  the  Bi)eclnl  findings  show  that  the  hus- 
band sold  such  premises,  the  conclusions  of  law  being  for  the 
cross-complainant  such  special  findings  will  be  deemed  amended 
on  appeal  to  show  that  both  sold  such  property,    p.  118. 

From  Rush  Circuit  Court ;   Will  M.  Sparks,  Judge. 

Suit  by  Elizaboth  Radebausrh  against  Michael  Scanlan. 
From  a  decroo  for  defendant  on  his  cross-complaint,  plaintiff 
appeals.     Afjftrmcd. 
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Magee  &  Kiplinger,  for  appellant. 
Smith,  Cambern  &  Smith,  for  appellee. 

Rabb,  J. — The  appellant  brought  this  suit  in  the  court  be- 
low for  the  partition  of  lot  twenty-four  in  Smith  &  Carres 
addition  to  the  city  of  Rushville,  claiming  to  be  the  owner  of 
the  undivided  one-third  thereof  by  virtue  of  her  marital 
right  as  the  widow  of  John  S.  Radebaugh.  The  appellee 
filed  several  paragraphs  of  answer  to  this  complaint,  and 
also  a  cross-complaint.  The  cross-complaint  alleged  that  on 
October  23,  1866,  John  S.  Radebaugh  was  the  husband  of  the 
plaintiff,  and  was  at  the  time  the  owner  of  the  lot  in  ques- 
tion, and  that  on  said  day  said  John  S.  Radebaugh  and  plain- 
tiff sold  and  attempted  to  convey  said  real  estate  to  James 
Goddard;  that  the  deed  therefor  was  duly  signed  and  ac- 
knowledged by  said  John  S.  Radebaugh  and  Elizabeth  Rade- 
baugh, but  that  by  the  mutual  mistake  of  the  parties  and  of 
the  notary  who  wrote  the  deed  the  notary  failed'  to  insert  the 
name  of  said  Elizabeth  in  the  body  of  said  deed ;  that  said 
deed  and  its  acknowledgment  are  in  the  following  words : 

"This  indenture  witnesseth  that  John  S.  Radebaugh, 
of  Rush  county,  in  the  State  of  Indiana,  conveys  and 
warrants  to  James  Goddard,  in  Rush  county,  in  the 
State  of  Indiana,  for  the  sum  of  $2,000,  the  following 
real  estate  in  Rush  county,  in  the  State  of  Indiana, 
to  wit:  Town  lots  No.  24  and  No.  25  in  Mathew 
Smith's  addition  to  the  town  of  Rushville,  and  the 
south  half  of  town  lot  No.  200  in  West  Rushville,  as 
known  and  designated  on  the  recorded  plats  of  said 
additions  to  Rushville,  and  town  lot  No.  67  in  Roland 
T.  Carr's  addition  to  the  town  of  Rushville,  aforesaid. 
In  witness  whereof  said  John  S.  Radebaugh  has  here- 
unto set  his  hand  and  seal  this  23d  day  of  October, 
1866. 

[Seal.]     John  S.  Radebaugh. 
Her 

[Seal.]     Elizabeth  (X)  Radebaugh. 
Mark 

**State  of  Indiana,  Rush  County,  ss: 

**Before  me,  Hugh  M.  Spalding,  a  notary  public  in 
and  for  said  county,  this  23d  day  of  October,  1866, 
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John  S.  Radebaugh  acknowledged  the  execution -*-)£  the 

annexed  deed. 

Witness  my  hand  and  notarial  seal. 

[Seal.]     Hugh  M.  Spalding,  notary  public. 

State  of  Indiana,  Rush  County,  ss : 

Before  me,  a  notary  public  in  and  for  said  county, 
this-  5th  day  of  November,  1866,  Elizabeth  Radebaugh 
acknowledged  the  execution  of  the  annexed  deed. 

Witness  my  hand  and  official  seal. 

[Seal.]     John  R.  Mitchell,  notary  public." 

There  is  a  prayer  that  the  mistake  be  corrected,  and  the 
cross-complaint's  title  to  the  premises  quieted.  Appellant's 
demurrer  to  this  cross-complaint  was  overruled  and  excep- 
tions reserved  and  answers  filed  thereto ;  and  issues  formed 
on  the  complaint,  answer,  r^ply,  cross-complaint  and  answer 
thereto,  were  submitted  to  the  court  for  trial,  with  the  re- 
quest from  appellant  that  the  court  make  special  findings 
and  state  conclusions  of  law  thereon. 

Special  findings  were  made  by  the  court  and  conclusions 
of  law  stated  thereon  favorable  to  appellee,  to  which  con- 
clusions of  law  the  appellant  at  the  proper  time  excepted, 
and  a  decree  in  favor  of  appellee  on  his  cross-complaint  was 
rendered.  The  error  assigned  and  relied  on  by  appellant  for 
the  reversal  in  this  court  is  the  overruling  of  appellant's  de- 
murrer to  the  cross-complaint. 

Appellee  contends  that  under  the  authority  of  Woodward 
V.  Mitchell  (1895),  140  Ind.  406,  no  question  as  to  the  suffi- 
ciency of  appellee's  cross-complaint  arises,   for  the 

1.  reason  that  the  special  findings  were  made  by  the 
court,  and  conclusions  of  law  stated  thereon,  and  that 
the  special  findings  take  the  place  of  the  cross-complaint,  and 
the  rights  of  the  parties  are  to  be  governed  by  the  facts  as 
they  appear  in  the  special  findings.  So  far  as  this  case  sup- 
ports appellee's  contention  it  has  been  overruled  by  the  case 
of  Ooodwine  v.  Cadwallader  (1903),  158  Ind.  202.  While 
the  case  of  Woodward  v.  Mitchell,  supra,  was  not  directljr  re- 
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ferred  to  in  the  case  of  Ooodwine  v.  Cadwallader,  supra,  the 
question  decided  and  doctrine  announced  in  the  latter  case 
are  in  square  antagonism  to  appellee's  contention.  In  the 
case  of  Ooodwine  v.  Cadwallader,  supra,  it  was  sought  to  aid 
the  complaint  by  facts  appearing  in  the  special  findings,  and 
the  court,  by  Monks,  J.,  said,  in  deciding  that  point:  ** Ap- 
pellee insists  that,  there  being  a  special  finding  of  facts  and 
conclusions  of  law  thereon,  such  defect  in  the  complaint  is 
not  available  in  this  court.  It  is  true  that,  where  there  is  a 
special  finding,  the  facts  found  may  show  that  the  action  of 
the  court  in  overruling  a  demurrer  to  a  paragraph  of  com- 
plaint or  answer  was  harmless ;  but  this  is  only  true  where 
there  is  some  other  paragraph  of  the  complaint  or  answer 
which  is  sufficient,  which  the  special  finding  follows  and  sus- 
tains. In  other  words,  where  the  facts  found  and  con- 
elusions  of  law  stated  show  they  sustain  and  rest  upon  a 
good  paragraph  of  complaint  or  answer,  and  the  judgment  is 
rendered  thereon,  the  error  of  the  court  in  overruling  a  de- 
murrer to  other  paragraphs  of  complaint  or  answer  is  harm- 
less, because  the  record  affirmatively  shows  that  the  judg- 
ment rests  upon  the  good,  and  not  the  insufficient  para- 
graph.'' The  same  rule  is  announced  in  the  following  cases : 
Pittsburgh,  etc,  E,  Co,  v.  Moore  (1899),  152  Ind.  345; 
American  Ins.  Co,  v.  Replogle  (1888),  114  Ind.  1;  Afc- 
Comas  V.  Haas  (1884),  93  Ind.  276. 

The  special  findings,  the  conclusions  of  law  thereon,  and 
the  judgment  of  the  court  in  this  case,  being  based  solely  on 
the  appellee's  cross-complaint,  and  appellant's  demurrer  for 
want  of  facts  having  been  overruled  thereto,  the  sufficiency 
of  this  pleading  is  necessarily  presented  by  the  record.  The 
pleading  shows  upon  its  face  that  unless  the  cross-complain- 
ant is  entitled  to  a  reformation  of  the  deed  set  forth  in  the 
cross-complaint,  the  demurrer  thereto  should  have  been  sus- 
tained. The  case  of  Parish  v.  Camplin  (1894),  139  Ind.  1. 
is  authority  for  the  proposition  that  mistakes  made  in  deeds 
Vol.  41—8 


114  APPELLATE  COURT  OP  INDIANA, 


Radebaugh  v,  Seanlan — 41  Ind.  App.  109. 

and  mortgages  of  the  character  sought  to  be  corrected  here 
may,  upon  a  proper  showing,  be  corrected. 

Appellant  contends  that  the  cross-complaint  under  consid- 
eration, if  good  at  all,  must  be  upheld  upon  the  ground  that 
it  seeks  a  correction  of  the  deed  from  appellant  and  her 
husband  to  Goddard ;  that,  unless  this  deed  is  corrected,  the 
answer  aflSrmatively  shows  title  to  one-third  of  the  premises 
in  her.  Upon  this  premise  she  contends  that  the  cross-com- 
plaint is  bad  for  the  reason  that  it  fails  to  allege  a  previous 
definite  contract  between  the  parties  to  the  deed  by  which 
appellant  and  her  husband  were  bound  to  execute  to  God- 
dard a  deed  for  the  real  estate  in  dispute ;  that  it  fails  to  al- 
lege an  intention  on  the  part  of  the  parties  to  the  deed,  or  an 
intention  on  the  part  of  the  appellant  to  make  any  different 
deed  from  the  one  she  did  sign,  and  which  is  set  out  in  the 
cross-complaint ;  that  it  fails  to  allege  that  the  parties  were 
ignorant  of  the  alleged  mistake,  or,  in  other  words,  that  the 
mistake  was  one  of  fact  and  not  of  law,  and  that  it  fails  to 
show  that  Goddard  was  a  purchaser  for  value. 

To  entitle  a  party  to  appeal  to  a  court  of  equity  for  the 

correction  of  a  mistake  made  in  a  deed  of  conveyance  of  real 

estate,  of  the  character  of  the  one  involved  in  this 

2.  case,  it  is  essential  that  the  complaint  shall  exhibit : 
(1)  A  previous  contract  between  the  parties  to  the 
deed,  founded  upon  a  valuable  consideration,  requiring  tlit* 
execution  of  a  deed  of  the  kind,  character  and  terms  the 
plaintiff  claims  should  have  been  made;  (2)  the  execution 
of  a  deed  substantially  different  in  character  and  terms  from 
the  one  the  contract  of  the  parties  called  for;  (3)  that,  in 
executing  such  deed,  all  the  parties  thereto  meant  and  in- 
tended thereby  to  execute  a  deed,  in  character  and  terms, 
called  for  by  the  contract  between  them ;  (4)  a  mistake  com- 
mon to  all  of  the  parties  to  the  deed,  either  as  to  the  legal 
effect  of  the  instrument  they  had  executed,  or  a  mistake  of 
some  fact  with  reference  to  the  form,  terms  or  conditions 
contained  in  the  instrument. 
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However,  it  was  not  necessary  that  the  complaint  should 

show  that  the  mistake  under  which  the  parties  labored  was 

a  mistake  of  fact.    If  all  of  the  parties  meant  and  in- 

3.  tended  by  the  deed  in  question  to  convey  the  entire  in- 
terest of  both  the  husband  and  wife  to  Goddard  by  the 

deed  executed,  and  if  they  were  laboring  under  the  mistaken 
belief  that  the  deed  executed  by  them  and  received  by  the 
grantee  did  effect  that  purpose,  then  this  mistake,  although 
a  mistake  of  law,  clearly  entitles  the  parties  to  a  correction  of 
the  deed,  to  make  it  carry  out  their  intentions. 

This  is  well  settled  in  the  case  of  Parish  v.  Camplin,  supra, 
where  the  court,  in  deciding  a  question  of  this  precise  nature, 
said:  "If  this  was  a  mistake  of  law,  a  mistake  as  to  the 
legal  effect  of  the  deed,  it  was  such  an  one  as  was  common  to 
all  the  parties  affected.  ^It  has  been  said  that  whenever  a 
mistake  of  law  is  common  to  all  the  parties,  where  they  all 
act  under  the  same  misapprehension  of  the  law,  and  make 
substantially  the  same  mistake  concerning  it,  this  is  a  suf- 
ficient ground,  without  any  other  incidents,  for  the  interposi- 
tion of  equity.'  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §846. 
•  •  •  Equity  requires  an  amendment  of  the  writing  that 
will  make  the  contract  what  the  parties  supposed  it  was  and 
intended  it  should  be,  although  their  mistake  is  one  of  law 
and  not  of  fact.'' 

Section  343  Bums  1908,  §338  R.  S.  1881,  provides  that  the 
complaint  shall  contain  **a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  plain  and  concise  language, 

4.  without  repetition,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended." 

Section  385  Burns  1908,  §376  R.  S.  1881,  provides:  "In 
the  construction  of  a  pleading,  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  shall  be  liberally  construed; 
with  a  view  to  substantial  justice  between  the  parties." 

Having  in  view  these  statutory  rules  for  the  construction 
of   pleadings,    we    arc    to    determine    whether    the    cross- 
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complaint  in  this  ease  contains  such  allegations  that  a  per- 
son of  common  understanding  would  know  from  them  that  it 
was  intended  by  the  pleader  to  charge  that  a  prior  contract, 
for  a  valuable  consideration,  had  been  made  between  the  par- 
ties to  the  deed  in  question,  or  either  of  them,  and  the 
grantee  Goddard,.  for  the  conveyance  by  them  to  Groddard  of 
all  their  title  and  estate  to  the  premises  in  dispute ;  that  such 
contract  was  founded  upon  a  valuable  consideration ;  that  a 
deed  for  the  premises  was  executed  by  the  appellant  and  her 
husband  to  (Joddard,  as  averred  in  the  complaint,  with  the 
name  of  the  appellant  omitted  from  the  body  of  the  deed; 
that  it  was  the  purpose  and  intention  of  the  appellant  and 
her  husband  and  of  Goddard,  in  the  execution  by  the  appel- 
lant and  her  husband  of  said  instrument,  and  its  reception 
by  (Joddard,  to  convey  to  Goddard  all  of  the  estate  of  both 
the  appellant  and  her  husband  in  and  to  the  premises ;  and 
that  at  the  time  of  the  execution  of  said  instrument  all  the 
parties  thereto  either  believed  that  as  a  fact  the  name  of  the 
appellant  was  contained  in  the  granting  clause  of  the  deed, 
or  were  laboring  under  the  mistake  of  law  that  the  deed,  in 
the  form  as  executed,  was  suflRcient  to  convey  the  property  to 
Gtoddard  as  the  contract  contemplated.  The  cross-complaint 
under  consideration  directly  avers  that  John  S.  Badebaugh 
and  Elizabeth  Radebaugh  (who  was  previously  averred  to 
be  the  wife  of  John  S.),  sold  and  attempted  to  convey  said 
real  estate  (previously  described)  to  James  Goddard.  What 
would  this  language  mean  to  a  person  of  common  under- 
standing? 

The  word  "sale"  is  defined  to  be  **a  contract  for  the  trans- 
fer of  property  from  one  person  to  another,  for  a  valuable 

consideration.''    Anderson's  Law  Diet.,  p.  914.     This 
5.     court,  in  the  case  of  Micks  v.  Stevenson  (1899),  22 

Ind.  App.  475,  quotes  the  following  definition  from  2 
Kent's  Comm.  (12th  ed.),  MGS,  with  approval:  **A  sale  is 
a  contract  for  the  transfer  of  property  from  one  person  to 
another,  for  a  valuable  consideration ;  and  three  things  are 
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requisite  to  its  validity,  viz:  the  thing  sold,  which  is  the 
object  of  the  contract,  the  price,  and  the  consent  of  the  con- 
tracting parties.'* 

The  word  "sold"  imports  a  contract  of  sale  for  a 

6.  valuable  consideration.    Anderson 's  Law  Diet,  p.  914 ; 
Reaves  v.  Ore  Knob  Copper  Co,  (1876),  74  N.  C.  593. 

The  word  ** attempt"  is  defined  thus:     To  make  an  effort 

to  effect  an  object;   to  make  a  trial  or  experiment;   to  use 

exertion  for  some  purpose ;  to  perform  an  act  toward 

7.  accomplishing  a  purpose.     It  can  only  be  made  by 
an  actual  deed  done  in  pursuance  and  furtherance  of 

a  design.  Anderson's  Law  Diet,  p.  90;  3  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  249,  and  cases  cited;  Prince  v.  State 
(1860),  35  Ala.  367. 

The  word  "convey,"  ordinarily  speaking,  means  to  trans- 
fer property  from  one  person  to  another  by  means  of  a  writ- 
ten instrument.     When  spoken  with  reference  to  real 

8.  estate  it  imports  an  instrument  under  seal.    Liver- 
more  V.  Bagley  (1807),  3  Mass.  487,  510;  Abendroth 

V.  Toicn  of  Oreemvich  (1860),  29  Conn.  356;    Edelman  v. 

Yeakcl  (1857),  27  Pa.  St.  26;  Anderson's  Law  Diet,  p.  254. 

This  being  the  plain  meaning  of  the  words  that  are  used 

in  the  pleading  under  consideration,  a  person  of  common 

understanding  must  have  known  that  the  pleader  in- 

9.  tended  to  allege  that  John  S.  Radebaugh  and  Elizabeth 
Radebaugh  had  contracted,  for  a  valuable  considera- 
tion, to  transfer  to  Goddard  all  their  title  and  estate  in  the 
property  in  question,  and  that  they  had  both  signed  the  deed 
set  out  in  the  pleading,  meaning  and  intending  thereby  ef- 
fectually to  convey  their  title  and  estate  in  said  real  estate 
to  said  Goddard. 

This  being  the  plain  import  of  the  language  used  in  the 
pleading,  it  fully  answers  all  the  objections  that  are  urged 
against  it. 

If  Radebaugh  and  his  wife  sold,  for  a  valuable  considera- 
tion, the  premises  described  in  the  complaint,  and  meant  and 


118  APPELLATE  COURT  OP  LNDIANA, 

Merldiao  Life,  etc..  Co.  r.  Eaton — ^1  Intl.  App.  118. 

intended  to  convey  the  same  to  Goddard,  and  he  meant  and 
intended  to  receive  from  them  a  conveyance  of  the  property, 
but  through  their  mistake  the  name  of  the  wife  was  inad- 
vertently omitted  from  the  body  of  the  deed,  Goddard  or 
his  grantees  would  have  the  right  to  have  the  mistake  cor- 
rected, and  the  deed  made  to  conform  to  the  purpose  and  in- 
tention of  the  parties  to  the  same;  and,  if  the  rights  of  no 
third  persons  intervened,  the  mere  lapse  of  time  would  not 
deprive  him  of  his  remedy. 

The  cross-complaint  was  sufBcient  to  withstand  a  demur- 
rer. No  serious  objection  is  pointed  out  to  the  special  find- 
ings.    Then  follows  the   cross-complaint.     The   only 

10.  variation  between  the  special  findings  and  the  cross- 
complaint  is  that  the  cross-complaint  avers  that  John 
S.  Radebaugh  and  Elizabeth  Radebaugh  sold  the  premises  to 
James  Goddard.  The  special  findings  say  that  John  S. 
Radebaugh,  the  husband,  sold  the  premises  to  Goddard.  This 
is  immaterial,  and  the  pleading  might  have  been  amended 
after  the  finding,  and  will  be  considered  as  amended  here  in 
that  respect. 

The  judgment  is  affirmed. 


Meridian  Life  and  Trust  Company  v.  Eaton. 

[No.  5,.S55.     Filed  June  18,  1907.     Rehearing  denied  November  8, 

1907.    Transfer  denied  January  28,  lf)OS.    Motion  to  reconsider 

denial  of  transfer  overruled  February  10,  1908.] 

1,  Trial. — Special  Finditigs. — Motions  to  Modify,  Amend  and  Sup- 
plement,— Motions  to  modify,  amend  or  add  to  special  findings 
are  not  recognized  by  the  code;  and  the  overruling  thereof  does 
not  constitute  error,    p.  121. 

2.  Same. — Special  Findings. — Mistakes  in. — Receipt  of  Money. — 
Demand. — Interest. — A  mistake  In  the  si>eclal  findings  as  to  the 
date  of  defendant's  receipt  of  the  money  sued  for  is  immaterial, 
where  interest  on  such  money  was  correctly  computed  only  from 
the  date  of  demand,  the  date  of  which  was  correctly  found, 
p.  121. 
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3.  Contracts.— T/^frri  Part ies. — Ratification. — Defenses. — /. ia hilit y 
for  Money  Received, — In  an  action  against  defendant  for  money 
had  and  received,  it  is  no  defense  tliat  plaintiff  liad  a  written 
contract  with  others  that  such  money  should  be  repaid  to  him 
by  defendant  and  them  in  a  certain  way,  where  there  is  no  show- 
ing that  defendant  ever  adopted,  ratified  or  consented  to  the 
terms  of  such  contract,  there  being  no  claim  that  such  money  was 
received  as  a  gift.    p.  122. 

4.  Appeal.— .Veto  Trial.— Weighing  Evidence.— A  new  trial  will  not 
be  ordered,  on  appeal,  where  the  record  discloses  some  evidence 
tending  to  prove  the  necessary  facts,    p.  123. 

5.  Contracts.  —  Corporations.  —  Receipt  of  Money.  —  Assumpsit. 
— Where  one  of  defendant  insurance  company's  directors  pro- 
posed to  plalntiflT  that  if  plaintilT  would  advance  $3,000  to  such 
company  he  would  receive  a  position  with  a  salary  at  $100  per 
month  and  that  the  $3,000  would  be  repaid  in  a  certain  manner, 
and  subsequently  at  a  meeting  of  the  board  of  directors  plaintiff 
was  elected  director  and  assistant  secretary,  whereupon  he  paid 
to  such  company  $3,000,  which  was  used  by  such  company,  and 
such  directors,  except  plaintiff,  executed  a  contract  to  act  as  a 
unit  in  perpetuating  themselves  in  office  and  to  pay  themselves, 
as  soon  as  the  business  would  permit,  for  their  services  In  pro- 
moting the  company,  such  money  was  received  at  the  company's 
special  instance  and  request,  and  it  is  liable  therefor,    p.  123. 

6.  Corporations. — Promoters. — Question  for  Jury. — Whether  plain- 
tiff, in  an  action  against  a  corporation  for  money  had  and  re- 
ceived, was  a  promoter,  is  a  question  of  fact.    p.  125. 

7.  Appeal. — Parties. — Death. — Where  apjiellee  dies  after  submis- 
sion of  the  appeal  and  before  a  de<'i8ion  of  affirmance,  the  judg- 
ment will  be  entered  as  of  the  date  of  submission,    p.  126. 

8.  CoNTRAcrrs. — Third  Parties. — Accepting  Benefits. — Denying  Lia- 
hility. — A  third  party,  in  whose  favor  a  contract  Is  made,  cannot 
at  the  same  time  accept  the  benefits  thereof  and  deny  the  lia- 
bilities imposed  thereby,    p.  120. 

Prom  Hamilton  Circuit  Court;   Ira  W.  Christiayi,  Judge. 

Action  by  Ezra  F.  Eaton  against  the  Meridian  Life  and 
Trust  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed, 

Frank  L,  Littleton  and  Robert  W.  McBridc,  for  appellant. 
Ouilford  A.  Dcitch,  Charles  A.  Weathers  and  William  S. 
Christian,  for  appellee. 

Miners.  J. — Action  by  appellee  to  recover  money  averred 
to  have  been  advanced  by  appellee  to  appellant. 


120  APPELLATE  COURT  OP  LXDIANA, 

Meridian  Lifo.  Ptc,  Co.  r.  Baton— 41  Ind.  App.  118. 

The  first  paragraph  of  the  complaint  was  for  money  had 
and  received.  The  second  paragraph  avers  that  appellant 
borrowed  $3,000  from  appellee,  and  orally  promised  to  repay 
the  same  ''as  soon  as  the  business  of  the  company  would 
permit;*'  that  appellant  has  certain  assets  specified,  and 
that  appellee,  being  informed  by  appellant,  and  having 
knowledge  of  the  fact,  that  it  was  in  position  to  pay  such 
claim,  demanded  payment,  which  was  refused.  Appellant 
answered  by  general  denial  and  six  paragraphs  of  affirmative 
answer.  Appellant  also  filed  a  counterclaim  in  two  para- 
graphs, and  an  answer  of  set-off  in  two  paragraphs.  Appel- 
lee replied  by  general  denial  and  a  plea  of  non  est  factum. 
Trial  by  the  court,  and,  at  the  request  of  the  parties,  special 
findings  were  made.  Conclusions  of  law  were  stated  thereon 
in  favor  of  appellee.  Appellant's  motions  to  amend  and 
modify  the  findings  and  to  find  additional  facts,  and  for  a 
new  trial,  were  overruled,  and  judgment  rendered  against 
appellant  for  $3,785. 

The  special  findings  are,  in  substance,  as  follows:  Ap- 
pellant is  incorporated  under  the  laws  of  this  State,  and  has 
at  all  times  since  its  incorporation  been  authorized  to  con- 
duct a  life  insurance  business.  On  December  23,  1898,  ap- 
pellant received  from  appellee,  by  and  through  its  directors, 
officers  and  agents,  the  sum  of  $3,000,  which  sum  was  paid  by 
appellee  to  appellant  on  that  date  at  the  special  instance  and 
request  of  appellant,  by  and  through  its  directors,  officers 
and  agents,  by  his  check  drawn  upon  his  account  at  a  certain 
bank,  which  check  was  made  payable  to  appellant  and  was 
indorsed  and  cashed  by  appellant.  The  money  received  on 
the  check  was  deposited  by  appellant  to  its  account  in  the 
same  bank,  on  which  the  check  was  drawn.  The  money  so 
received  was  used  by  appellant  for  the  payment  of  its  then 
outstanding  debts  and  obligations,  matured  and  maturing. 
This  $3,000  was  payable  on  or  after  appellant  had  made  its 
annual  report  to  the  Auditor  of  State  for  the  year  ending 
December  31,  1898.     Before  bringing  this  action  appellee  on 
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September  27,  1900,  demanded  of  appellant  payment  of  said 
sum,  which  was  refused,  and  all  liability  for  the  same  denied. 
The  interest  on  such  sum  from  the  date  of  the  demand  is 
$785,  and  no  part  of  such  principal  sum  and  interest  there- 
on has  been  paid.  Appellee  at  the  time  he  paid  appellant 
the  $3,000  was  not,  **nor  is  he  now,  nor  has  he  been,  indebted 
to  appellant  in  any  sum  whatever,  either  by  his  promissory 
note  or  on  account  or  otherwise. ' '  Appellee  was  not  a  pro- 
moter of  appellant  company.  Neither  the  whole  nor  any 
part  of  said  $3,000  was  ever  paid  by  appellee  to  appellant 
for  the  promotion  of  the  company,  nor  was  said  sum  or  any 
part  of  it  received  and  paid  out  by  appellant  for  that  pur- 
pose, but  said  money  was  received  and  expended  by  appel- 
lant company  in  the  payment  of  its  own  debts  and  liabilities 
which  it  had  incurred  after  the  company  had  been  fully  or- 
ganized. The  note  mentioned  and  set  forth  in  the  counter- 
claim and  set-oflP  pleaded  by  appellant  was  never  executed 
by  appellee.  **The  counterclaim  and  set-oflf  pleaded  by  de- 
fendant is  not  sustained  by  the  evidence." 

Error  is  assigned  on  the  refusal  of  the  court  to  amend  and 

correct  the  special  findings.     This  ruling  of  the  court  was 

correct.     There  is  no  provision  in  our  code  of  pro- 

1.  cedure  authorizing  parties  **to  file,  as  part  of  the  pro- 
ceedings in  a  cause,  a  motion  to  modify,"  amend  or 

add  to  the  special  findings.  Jones  v.  Mayne  (1900),  154 
Ind.  400;  Allen  v.  Hollingshead  (1900),  155  Ind.  178,  180, 
and  cases  cited. 

Considering  the  other  questions  discussed  by  counsel  for 
appellant,  it  appears  from  the  first  paragraph  of  the  com- 
plaint that  the  money  was  advanced  to  appellant  June 

2.  8,  1899.    The  findings  show  that  it  was  received  De- 
cember 23,  1898,  at  the  special  instance  and  request 

of  appellant,  by  and  through  its  directors,  officers  and 
agents;  that  it  was  received  by  check,  which  was  indorsed 
and  cashed  by  appellant.  The  findings  also  state  that  this 
money  was  payable  on  or  after  December  31,  1898.     Even  if 
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there  is  no  evidence  to  siipport>toteiilast  finding,  there  is  evi- 
dence that  appellee  demanded 4li«t«iobey  in  September,  1900, 
and  that  appellant  refused  to  piiynt,  and  denied  any  and  all 
liability  to  appellee  for  the  saffi*.  il  The  exact  date  when  the 
money  was  payable  by  appellant  is  a  material  fact  only  so 
far  as  it  fixes  a  time  when  interest  should  comnxence.  That 
date  is  fixed  by  the  date  of  the  demand  and  refusal,  and  in- 
terest is  computed  from  that  time  in  the  finding.     There  was 

a  written  contract  executed  on  June  8,  1899,  by  ap- 
3.     pellee  and  others,  who  were  directors  of  appellant 

company ;  but  appellee  was  not  contracting  with  the 
company,  and  in  their  contract  no  one  was  representing  ap- 
pellant, and  there  never  was  a  ratification  or  an  adoption  of 
the  contract  by  appellant.  It  might  be  that,  under  the  con- 
tract between  appellee  and  the  other  directors,  appellee 
placed  himself  in  the  position  of  a  promoter  of  appellant 
company,  and,  if  so,  it  was  under  contracts  to  which  appel- 
lant was  not  a  party,  and  was  in  nowise  bound.  The  court 
finds  as  a  fact,  and  there  is  evidence  to  sustain  the  finding, 
that  the  money  was  received  and  used  by  appellant  for  the 
payment  of  its  then  outstanding  debts  and  obligations  ma- 
tured and  maturing.  Neither  paragraph  of  the  complaint 
proceeds  upon  the  theory  that  appellant  is  liable  upon  any 
written  contract.  It  is  argued  that  appellee  paid  the  money 
to  appellant  by  virtue  of  the  written  contract  between  appel- 
lee and  the  other  directors,  of  date  December  1, 1898 ;  but  it  is 
earnestly  insisted  by  counsel  for  appellant  that  appellant 
was  not  a  party  to  this  contract,  and  is  in  nowise  bound  by 
it.  If  this  be  true,  we  fail  to  see  how  appellant  can  success- 
fully claim  to  hold  this  money  because  of  these  contracts. 
It  pleads  these  contracts  in  its  defense  to  the  action.  The 
money  appellee  seeks  to  recover  was  not  paid  into  a  common 
fund  for  the  purpose  of  promoting  appellant  as  an  insurance 
company.  The  money  was  received  by  appellant  and  used 
by  it  in  carrying  on  the  business  of  the  corporation.  If  ap- 
pellee failed  to  carry  out  a  contract  which  he  made,  it  was 
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not  any  contract  with  appellant.  This  is  conceded.  If  ap- 
pellant was  not  a  party  to  this  contract,  and  did  not  adopt  or 
ratify  it,  it  did  not  receive  the  money  by  virtue  of  the  con- 
tract. But  the  fact  is  found  that  it  did  receive  the  money 
from  appellee,  and  used  it  in  its  corporate  business.  If  not 
a  gift — and  no  claim  is  made  that  it  was — it  must  have  re- 
ceived it  under  either  an  express  or  an  implied  promise  to 
repay  it. 

The  questions  argued  by  appellant  in  support  of  its  motion 

for  a  new  trial  depend  upon  whether  the  decision  of  the 

court  is  sustained  by  sufficient  evidence.    The  rule  is 

4.  that  where  the  record  discloses  evidence  from  which 
necessary  material  facts  to  support  the  judgment  may 

be  drawn,  the  action  of  the  trial  court  will  not  be  disturbed 
on  appeal,  for  the  reason  that  the  question  is  one  depending 
upon  the  weight  of  the  evidence,  and  is  for  the  jury  and  trial 
court.  Elkhart  Paper  Co.  v.  Fulkerson  (1905),  36  Ind. 
App.  219. 

It  appears  from  the  evidence  in  this  case  that  in  the  latter 

part  of  November,  1898,  appellee  was  seeking  employment, 

and  was  informed  by  one  of  appellant's  directors 

5.  that    he    might    obtain     a     position     with     appel- 
lant, but  it  would  cost  him  $4,000.     Later  he  was 

informed  by  the  same  party  that  if  he  would  put  up  $3,000 
he  could  secure  the  position  with  a  salary  of  $100  per  month ; 
that  the  $3,000  would  be  repaid  to  him;  that  $1,500  of  the 
amount  would  be  evidenced  by  a  note  drawing  eight  per  cent 
interest,  the  balance  to  be  paid  from  a  fund  to  be  produced 
by  taking  $1  for  each  $1,000  of  insurance  in  force  at  the 
end  of  each  year,  divided  among  those  who  had  advanced 
money.  This  proposition  api)ellee  signified  a  willingness  to 
accept.  Thereafter,  on  December  21,  1898,  appellee  by  re- 
quest attended  a  meeting  of  the  board  of  directors  of  appel- 
lant held  at  its  office.  At  this  meeting,  and  as  a  part  of  the 
business  transacted  by  appellant,  appellee  was  elected  a  di- 
rector, and  made  assistant  secretary  of  appollant,  with  a 
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salary  of  $100  per  month.  This  done,  and  while  the  board 
was  in  session,  one  of  its  directors  put  the  question  to  appel- 
lee as  to  when  he  could  pay  the  $3,000,  to  which  appellee 
answered  it  would  be  paid  on  the  following  day.  On  the 
next  or  second  day  following,  said  sum  was  paid  by  appellee 
to  appellant  by  check  drawn  in  its  favor  on  the  Capital  Na- 
tional Bank,  and  the  money  thus  obtained  was  used  by  ap- 
pellant in  carrying  on  its  business.  About  the  time  appellee 
executed  said  check,  a  contract,  purporting  to  have  been 
executed  December  1,  1898,  was  presented  to  him,  which  he 
signed.  The  signers  of  this  contract  are  all  named  in  the 
body  thereof,  except  appellee,  and  it  purports  to  evidence  an 
agreement  between  the  persons  thus  named,  **each  with  the 
other,  and  with  all  the  others  as  individuals,  and  with  the 
whole  number,  as  the  directors  and  managers  of  the  Meridian 
Life  &  Trust  Company  of  Indiana.  *'  The  stipulations  of  this 
contract  were  to  the  effect  that  parties  thereto  would  act  as 
a  unit  in  perpetuating  themselves  as  directors  and  officers  of 
the  company,  and  agreeing  that,  for  services  rendered  and 
money  advanced  in  organizing,  promoting  and  managing 
said  company  since  its  organization,  there  was  due  to  each 
of  the  parties  the  sum  of  $1,500,  to  be  paid  January  1,  or  as 
soon  thereafter  as  the  business  of  the  company  would  permit 
such  liability  to  be  shown ;  that  the  board  of  directors  of  the 
company  would  cause  to  be  issued  to  each  of  the  parties  one 
promissory  note  for  $1,500,  drawing  eight  per  cent  interest, 
payable  semiannually,  and  signed  by  the  president  and  secre- 
tary, and  also  providing  that  $1  for  each  $1,000  of  insurance 
in  force  at  the  end  of  each  year  should  be  taken  from  the  ex- 
pense fund,  and  the  amount  thus  accumulated  divided  equal- 
ly during  the  following  year  between  the  parties  to  the  con- 
tract, and  *' shall  be  in  addition  to  the  obligation  herein  men- 
tioned and  to  any  and  all  salaries  allowed  to  said  parties  as 
directors  and  officros  of  said  company."  The  contract  of 
June  8  is  practically  the  same  as  the  contract  of  December 
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1,  except  in  the  former  four  new  names  appear  to  take  the 
place  of  four  found  in  the  latter. 

There  is  no  evidence  showing  that  the  company  ever 
adopted  or  ratified  this  contract  or  assumed  any  liability  by 
reason  thereof.  It  is  clear  that  this  contract  is  only  in  the 
interest  of  the  parties  thereto,  and  was  executed  by  them  as 
individuals.  The  fair  inference  to  be  drawn  from  the  con- 
tract of  December  1,  and  other  evidence  disclosed  by  the 
record,  is  that  this  agreement  was  entered  into  by  all  the 
parties  thereto  except  appellee  on  December  1,  1898.  It  is 
also  a  fair  inference  to  be  drawn  from  the  evidence  that  ap- 
pellant w^as  acting  through  its  board  of  directors  on  Decem- 
ber 21,  1898.  when  appellee  agreed  to  pay  appellant  the 
$3,000.     The  signing  of  the  contract  by  appellee  came  later. 

Considering  the  situation  of  the  parties  at  that  time — ap- 
pellee, on  the  one  side,  seeking  a  position  and  having  been  in- 
formed by  one  of  appellant's  directors  that  in  case  he  paid 
said  sum  of  money  to  the  company  it  would  be  repaid  to  him, 
and  appellant,  on  the  other  side,  in  need  of  money  with 
which  to  carry  on  its  business — together  with  said  action  of 
its  board,  would  justify  the  inference  that  said  sum  was  paid 
by  appellee  and  received  by  appellant  at  the  latter 's  special 
instance  and  request. 

Appellant  has  cited  many  authorities  in  support  of 
the  proposition  that  a  corporation  cannot  be  bound  by  con- 
tracts made  by  its  promoters  unless  the  corporation 

6.  expressly  ratifies  or  assumes  such  contracts.  We  have 
no  fault  to  find  with  this  statement  of  the  law,  but  it 
is  not  applicable  to  the  facts  in  this  case.  The  question 
whether  appellee  was  a  promoter  of  appellant  was  one  of  fact 
to  be  determined  by  the  trial  court.  This  fact  was  settled  in 
appellee's  favor.  Appellant  did  change  its  directors  in  Jan- 
uary, and  its  officers  and  directors  in  June,  1809,  but  from 
these  facts  alone  it  does  not  necessarily  follow  that  such  new 
officers  or  directors  were  promoters.     There  is  evidence  in 
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the  record  from  which  it  appears  that  when  appellee  paid  his 
money  to  appellant  it  was  fully  organized  and  engaj^ed  in 
business.  It  does  not  appear  that  it  had  no  power  to  borrow 
money,  or  that  it  would  not  be  liable  for  any  debt  incurred 
in  connection  with  its  legitimate  affairs.  In  our  judgment 
all  questions  arising  between  the  parties  to  the  contracts  of 
December  1,  1898,  and  June  8,  1899,  were  matters  for  settle- 
ment between  themselves,  and  can  in  no  way  aflEect  the  rights 
of  the  parties  to  this  action. 

The  death  of  appellee  since  the  submission  of  this  cause 
having  been  suggested,  the  judgment  herein  on  appeal 

7.  is  therefore  ordered  entered  as  of  the  date  of  sub- 
mission. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Myers,  J. — On  petition  for  a  rehearing,  appellant  earn- 
estly insists  that  the  court  erred  in  holding  that  the  contract 
of      December,      1898,      did      not      **  protect"      it 

8.  from  liability  to  repay  $3,000  received  from  appel- 
lee.   Appellant  states  its  position  as  follows:     **Our 

contention  is  that  the  company  is  *  protected,'  not  *  bound,'  by 
the  contract.  We  respectfully  insist  that  there  is  no  incon- 
sistency between  a  claim  that  the  company  was  not  bound  by 
that  contract  and  a  claim  that  the  contract  serves  to  protect 
it  against  any  direct  liability  to  the  appellee.  The  appellant 
did  insist  and  still  insists  that  it  has  never  recognized  or 
acknowledged  any  liability  growing  out  of  the  contract,  and 
in  that  sense  has  never  'ratified'  or  *  adopted'  it,  that  is,  it 
has  never  recognized  the  contract  as  imposing  any  liability 
upon  it  to  account  for  or  refund  the  money  received  under 
it." 

By  reference  to  the  contract,  a  stipulation  will  be  found 
whereby  the  appellant  was  to  execute  its  promissory  note  to 
the  ai)pellee  for  -1^1,500,  with  eijj:ht  per  cent  intcn'cst,  payable 
semiannually,  due  in  ten  years,  and  set  aside  from  the  ex- 
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pcnse  fiind  $1  for  each  $1,000  of  insurance  in  force  at  the 
end  of  each  year,  to  be  divided  annually  between  the  parties 
to  the  contract.  No  claim  is  made  that  it  ever  complied  or 
offered  to  comply  with  that  stipulation.  While  appellant 
pleads  the  contract  as  a  defense,  he  does  not  aver  that  it  is 
able,  ready  and  willin^r  to  perform  the  conditions  thereby  im- 
posed upon  it,  nor  did  it  offer  any  evidence  tending  to  prove 
a  willingness  to  comply  with  the  conditions  in  the  contract 
by  it  to  be  performed.  It  proceeds  upon  the  theory  of  a 
contract  entered  into  by  the  individuals  for  its  benefit,  and 
having  received  the  benefit,  to  that  extent  only  had  the  con- 
tract been  ratified,  but  as  to  the  burden  imposed,  it  dis- 
claimed liability  and  refused  to  be  bound  by  it,  on  the 
ground  that  it  is  not  a  party  to  the  contract  and  has  never 
ratified  nor  adopted  it. 

We  are  still  unable  to  see  how  a  party  may  accept  the  ben- 
efits of  a  contract,  and  at  the  same  time  refuse  to  be  bound 
by  its  terms  and  conditions.  The  rule  is  that  under  a  con- 
tract made  for  the  benefit  of  a  third  party,  in  case  such  third 
party  avails  itself  of  its  advantages,  the  law  creates  a  privity, 
and  he  must  bear  the  burdens  that  properly  belong  to  him  as 
a  party  to  the  contract.  Johnson  v.  Central  Trust  Co. 
(1903),  159  Ind.  605;  Foster  v.  Leininger  (1904),  33  Ind. 
App.  669;  Miller  v.  BilUngsly  (1873),  41  Ind.  489;  Miller 
V.  Land  &  Lumber  Co,  (1872),  66  N.  C.  503.  *'A  contract 
cannot  be  affirmed  in  part  and  rejected  in  part ;  it  must  be 
totally  repudiated  or  not  repudiated  at  all."  Leake  v.  Ball 
(1888),  116  Ind.  214.  It  is  upon  this  theory  that  we  hold 
that  appellant  was  not  entitled  to  the  benefit  of  the  contract 
as  a  defense  to  this  action. 

Petition  for  rehearing  overruled. 
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Kelsay  V.  Chicago,  Cincinnati  &  Louisville 
Railroad. 

[No.  5,913.    Filed  May  28,  1907.    Rehearing  denied  October  11,  1907. 
Transfer  denied  January  28,  1<K)8.] 

1.  Railboads. — OhBtructiug  Drains, — Liahility. — ycf/Ugence. — Un- 
der §5(345  Bums  1901,  Acts  1885,  p.  120,  §12,  railroad  companies 
are  liable,  to  any  person  injured,  for  the  obstruction  of  any 
public  drain,  without  regard  to  the  question  of  care  or  negligence, 
p.  130. 

2.  Damages. — Permanent, — Evidence, — Heal  Entaie, — Railroads. — 
Obstructing  Drains, — Where  a  complaint  alleges  that  defendant 
railroad  company  obstructed  a  public  drain,  thereby  destroying 
plaintiiTs  lands  for  farming  purposes,  proof  of  permanent  dam- 
ages is  admissible,    p.  131. 

3.  Railroads. — Obstructing  Drains. — ruder  §5105  Burns  1008, 
subd.  5.  §3903  U.  S.  1S81,  railroad  companies  crossing  public 
drains  and  failing  to  restore  them  to  their  former  condition,  are 
liable  for  the  damages  caused  thereby,     p.  131. 

4.  Same.— -0&«frttc<iw(7  Drains, — Xoticc  to  Abate  Nuisance, — 
Neither  the  company  building  the  railroad  nor  its  successor 
maintaining  same,  is  entitled  to  notice  to  abate  Its  obstruction  of 
a  public  drain,  as  a  condition  precedent  to  liability  therefor, 
p.  133. 

5.  PiJSA  DING.  —  Compla  in  t, — Specificn  ess, — Railroads, — O  bstructing 
Drains, — ^A  complaint  against  a  railroad  company  alleging  that 
such  c<mipany  built  its  road  across  a  public  drain  on  plaintifTs 
land;  that  the  place  where  it  crossed  <m  i)laintifrs  land  is  wet 
and  mucky;  that  the  company  carelessly  placed  on  top  of 
the  ground  over  such  drain  heavy  timber,  stone  and  dirt,  therc*l)y 
wholly  destroying  such  drain,  and  tlint  by  reason  thereof  plniii- 
tiff's  laud  was  flooded  so  that  the  crops  for  two  years  were  lost, 
is  sufficiently  si)eciflc.     p.  133. 

From  Madison  Circuit  Court;  Jolin  F,  McClure,  Judge. 

Action  by  Albert  W.  Kelsay  ajrainst  the  Chicago,  Cincin- 
nati &  Louisville  Railroad.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed, 

A.  E,  Steele,  W.  D,  Left  and  ir.  E,  Haisley.  for  appellant. 
H.  C.  Starr,  J,  F,  Kobbins,  W.  S.  Marshall  and  Gus  8. 
Condo,  for  appellee. 


NOVEMBER  TERM,  1907.  129 

Kelsay  r.  ChiciiRO.  etc.,  Rftllroad— 41   Ind.  App.  128. 


Hadley,  J. — Appellant  filed  his  complciint  herein  for  dam- 
ages to  his  property  by  reason  of  the  acts  of  appellee  in 
destroying  a  public  drain.  The  complaint  is  in  four  para- 
graphs. Demurrers  were  filed  and  sustained  to  the  first, 
second  and  fourth  amended  paragraphs,  and  a  motion  to 
make  the  third  paragraph  more  specific  was  sustained.  Ap- 
pellant refusing  to  plead  further,  judgment  was  rendered 
against  him  in  favor  of  appellee  for  costs.  Each  of  said 
paragraphs  averred  that  appellee  was  an  Indiana  corpora- 
tion; that  appellant  was  and  had  been  for  ten  years  last 
past  the  owner  and  in  possession  of  certain  land  in  Grant 
county;  that  the  north  half  of  said  land  was  low  and  wet, 
the  soil  being  composed  of  muck,  and  that  it  was  necessary  to 
drain  the  same  to  render  it  fit  for  farming  purposes;  that 
for  five  years  last  past  this  land  was  drained  by  a  certain 
ditch  which  was  a  public  drain,  duly  established,  by  and 
under  the  laws  of  the  State  of  Indiana,  by  the  circuit  court 
of  Grant  county;  that  appellant's  said  land  was  duly  as- 
sessed for  the  payment  of  the  construction  of  said  drain, 
which  assessment  was  paid  by  appellant.  The  complaint 
describes  the  course  of  the  drain,  and  avers  that  it  discharges 
its  waters  in  Galatia  lake ;  that  said  drain  was  a  f ourteen- 
inch  tile-drain  constructed  in  1899,  and  that  appellant's  as- 
sessment for  the  construction  thereof  was  $500;  that  the 
course  of  the  drain  was  the  natural  outlet  for  the  drainage 
of  the  appellant's  land,  and  that  the  same  could  not  be  suc- 
cessfully drained  in  any  other  way ;  that  this  ditch  as  con- 
structed thoroughly  drained  apnellant's  land  and  rendered 
the  same  tillable,  and  appellant  did  thereafter  raise  valuable 
crops  on  said  land  until  the  doing  of  the  acts  complained  of; 
that  said  drain  ran  across  the  lands  of  one  Schwartz;  that 
appellee  in  1901  obtained  a  right  of  way  to  cross  the  lands 
of  said  Schwartz,  which  right  of  way  was  over  and  across 
said  drain ;  that  appellee  constnicted  its  roadbed  upon  said 
right  of  way  and  operated  its  cars  thereon ;  that  at  the  point 
Vol.  41—9 
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where  said  roadbed  crosses  said  ditch  the  ground  is  low  and 
mucky  and  forms  a  basin  with  the  drain  at  the  lowest  point ; 
that  appellee  constructed  an  embankment  across  this  low 
basin  and  over  said  public  drain ;  that,  in  order  to  render  its 
roadbed  solid,  appellee  used  great  quantities  of  timber,  dirt 
and  heavy  material,  and  placed  the  same  on  its  right  of  way 
and  over  said  ditch,  and  to  a  considerable  distance  on  either 
side  thereof ;  that  this  heavy  material  sank  several  feet  into 
the  ground  and  cut  off  and  destroyed  said  drain  to  the  west- 
ward of  said  right  of  way ;  that  said  drain  has  not  been  re- 
paired nor  restored,  and  is  thereby  rendered  worthless  and 
fails  to  drain  appellant's  land;  that,  by  reason  thereof,  ap- 
pellant's land  has  been  rendered  wet,  and  overflows  with 
water  which  gathers  thereon  and  is  held  back  by  said  road- 
bed; that  this  water  has  no  other  means  of  escape  except 
through  said  drain ;  that  since  the  building  of  said  roadbed 
said  land  is  wholly  worthless  for  farming  purposes,  as  no 
crops  can  be  raised  thereon. 

The  first  paragraph  contains  the  following  further  facts : 
and,  by  reason  of  the  faets  before  stated,  appellant  was  un- 
able to  produce  and  did*  not  produce  any  crops  whatever  on 
said  land  for  each  of  the  years  1902  and  1903 ;  and  appellant 
has  wholly  lost  all  profits  therefrom  for  said  years  by  reason 
of  the  loss  of  said  crops  caused  by  the  destruction  of  said 
drain. 

Each  paragraph  of  the  complaint  shows  that  said  drain 
was  constructed  under  a  law  of  the  State ;  that  appellee  in 
constructing  its  railroad  over  it  had  destroyed  it.  Ap- 
1.  pellee  therefore  is  liable  for  all  damages  caused  there- 
by, under  §5645  Burns  1901,  Acts  1885,  p.  129,  §12, 
which  is  as  follows :  *  *  Any  person  who  shall  obstruct,  injure 
or  destroy  any  work  constructed  in  pursuance  of  any  law 
in  this  State  for  the  drainage  of  lands,  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  $10  nor  more  than  $100, 
to  which  may  be  added  imprisonment  in  the  county  jail  for 
a  period  not  exceeding  three  months,  and  shall  also  be  liable 
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for  damages  to  such  person  or  persons  as  may  have  suffered 
damages  thereby."  In  such  case  it  is  not  necessary  to  aver 
or  prove  that  such  destruction  was  negligently  done  or  that 
appellant  did  not  contribute  to  the  same.  The  act  itself  is 
unlawful,  made  so  by  statute,  and  the  doing  of  the  act  forms 
the  basis  for  the  liability,  whether  done  negligently  or  in  a 
careful  manner. 

Whether  the  lands  have  been  permanently  damaged  is  a 

matter  of  proof  and  goes  to  the  me^ure  of  damages.    The 

averments  of  the  second  paragraph  are  that  the  drain 

2.  is  destroyed  and  cannot  be  restored,  and  that  the 
lands  cannot  be  drained  in  any  other  way,  and  the 

usefulness  of  the  lands  for  farming  purposes  is  permanently 
destroyed.  If  these  averments  be  true — and  for  the  pur- 
poses of  the  demurrer  they  are  to  be  taken  so — then  appel- 
lant would  be  entitled  to  recover  for  permanent  damages. 

These  paragraphs  are  also  good  under  another  theory,  and 

that  is  that  the  very  statute  that  gave  appellee  authority  to 

cross  this  ditch  imposed  the  condition  upon  the  exer- 

3.  cise  of  the  power  that  such  crossing  should  be  made 
so  as  not  to  interfere  with  the  free  use  of  the  same  and 

that  such  ditch  should  be  restored  to  its  former  state,  or  in  a 
sufficient  manner  not  to  impair  its  usefulness.  §5195  Burns 
1908,  subd.  5,  §3903  R.  S.  1881. 

The  case  of  Graham  v.  Chicago,  etc,  R.  Co.  (1906),  39 
Ind.  App.  294,  is  so  similar  to  this  case  and  expresses  the 
law  so  clearly  that  we  quote  with  approval  as  follows :  *  *  The 
obligation  thus  imposed  is  unequivocal  in  terms.  The  cor- 
poration which  chooses  to  avail  itself  of  the  power  thus 
granted  takes  it  subject  to  the  liabilities  and  restrictions  ex- 
pressed in  the  act.  The  dut}'  which  it  assumes  is  a  continu- 
ing one.  Baltimorcj  etc,  R.  Co.  v.  State,  ex  rel,  [1902],  159 
Ind.  510;  Chicago,  etc,  It.  Co.  v.  State,  ex  rel.  [1902],  158 
Ind.  189;  2  Wood,  Railroads  (Minor's  ed.),  §276;  Evans- 
ville,  etc,  U.  Co.  v.  Crist  [1889],  116  Ind.  446,  454,  2  L.  R. 
A.  450,  9  Am.  St.  865;    Evamville,  etc,  R.   Co.  v.   Car- 
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vener  [1887],  113  Ind.  51;  Lake  Erie,  etc.,  R.  Co.  v.  Shelley 
[1904],  163  Ind.  36.  The  obstruction  of  a  stream,  water- 
course, road,  railroad  or  canal,  by  the  construction  of  a  rail- 
road upon  or  across  it  so  as  to  interfere  with  their  free  use, 
is  beyond  the  power  of  any  railroad  corporation,  and  failure 
on  the  part  of  any  such  corporation  to  restore  such  stream, 
watercourse,  road,  highway,  railroad  or  canal  thus  crossed 
by  its  railroad  to  its  former  state,  or  in  a  sufficient  manner 
not  unnecessarily  to  impair  its  usefulness,  is  a  direct  viola- 
tion of  a  statute,  which  gives  a  right  of  action  to  one  injured 
thereby.  Pittsburgh,  etc.,  B.  Co.  v.  Greb  [1905],  34  Ind. 
App.  625;  Indianapolis,  etc,  B.  Co.  v.  Stout  [1876],  53  Ind. 
143 ;  Evansville,  etc.,  B.  Co.  v.  Carvener,  supra;  EvansviUe, 
etc.,  R,  Co.  V.  Crist,  supra;  Louisville,  etc.,  B.  Co.  v.  Smith 
[1883],  91  Ind.  119;  Louisville,  etc.,  B.  Co.  v.  PhiUips 
[1887],  112  Ind.  59,  61,  2  Am.  St.  155;  Toledo,  etc.,  B. 
Co.  V.  Milligan  [1891],  2  Ind.  App.  578;  Terre  Haute,  etc., 
B.  Co.  V.  Clem  [1890],  123  Ind.  15,  7  L.  R.  A.  588,  18  Am. 
St.  303.  The  present  owner  of  such  railroad  is  liable  to  re- 
spond in  damages  for  injury  thus  negligently  caused,  not- 
withstanding that  the  obstruction  was  originally  created  by 
its  predecessor  in  the  ownership  of  the  railroad,  because  each 
day  of  the  continuance  of  such  obstruction  is  a  fresh  viola- 
tion of  the  statute.  Pettis  v.  Johnson  [1877],  56  Ind.  139, 
149;  Lake  Shore,  etc:,  R.  Co.  v.  Mcintosh  [1895],  140  Ind. 
261,  268;  State  v.  Louisville,  etc.,  R.  Co.  [1882],  86  Ind. 
114." 

To  the  same  effect  is  the  case  of  Pittsburgh,  etc.,  R.  Co.  v. 
Oreb,  supra.  Counsel  for  appellee  seem  to  base  their  objec- 
tions to  the  complaint  upon  the  proposition  '*that  if  a  person 
does  a  lawful  act  on  his  own  premises  he  is  not  liable  for 
damages  resulting  therefrom,  unless  the  act  was  so  done  as 
to  constitute  actionable  negligence;"  and  cite  numerous  au- 
thorities in  support  thereof.  We  find  no  objection  to  this 
proposition.  But  in  this  ease  the  acts  complained  of,  under 
our  statutes,  were  unlawful  acts,  punishable  by  fine  under 
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one  section,  and  in  absolute  defiance  of  restrictions  accom- 
panying a  power  under  another.  Hence  the  rule  is  not  ap- 
plicable here. 

The  fourth  paragraph  proceeded  upon  the  theory  that 

appellee  is  maintaining  an  actionable  nuisance.     The  only 

objection  urged  against  the  paragraph  on  this  theory 

4.  is  that  it  does  not  aver  notice  to  abate.     This  objec- 
tion is  so  fully  answered  by  the  opinion  in  the  case  of 

Graham  v.  Chicago,  etc,  R,  Co,,  supra,  that  we  quote: 
**The  proposition  that  the  grantee  of  real  estate  upon  which 
there  is  an  existing  nuisance  of  a  nature  not  essentially  un- 
lawful is  liable  to  an  action  therefore  only  after  notice  to  re- 
move or  abate  it  (City  of  Valparaiso  v.  Bozarth  [1899],  153 
Ind.  536,  47  L.  R.  A.  487)  affords  no  aid  to  appellee,  for  the 
reason  that  an  act  done  in  defiance  of  a  mandatory  statute 
{Evansville,  etc,  R.  Co,  v.  Crist  [1889],  116  Ind.  446,  454, 
2  L.  R.  A.  450,  9  Am.  St.  865)  is  *  essentially  unlawful.^  To 
require  notice  of  its  own  delinquency  to  be  given  in  such  a 
case  to  the  corporation  would  be  to  put  the  burden  of  its  dis- 
regard of  the  statute  upon  others,  which  cannot  be  allowed. 
Davis  Coal  Co.  v.  Polland  [1902],  158  Ind.  607,  92  Am.  St. 
319;  Monteith  v.  Kokomo,  etc,  Co,  [1902],  159  Ind.  149,  58 
L.  R.  A.  944.'' 

The  third  paragraph,  in  addition  to  the  averments  of  the 

other  paragraphs  of  the  complaint,  as  before  set  out,  alleged 

that  at  the  place  where  appellee's  road  crosses  said 

5.  drain  the  ground  is  low,  wet  and  of  a  mucky  nature ; 
that  appellee,  in  constructing  its  said  roadbed  over  and 

across  said  ditch,  negligently  and  carelessly  placed  upon  the 
surface  of  the  ground  and  immediately  over  said  public  drain 
and  to  a  considerable  distance  on  either  side  thereof  a  large 
quantity  of  heavy  timber,  stone  and  dirt,  at  the  time  well 
knowing  the  soft  and  miicky  nature  of  the  ground  at  said 
place,  and  negligently  suffered  and  allowed  said  material  so 
placed  as  aforesaid  to  settle  down  upon  said  drain,  and. did 
thereby  negligently  and  carelessly  cut  off,  fill  up  and  wholly 
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destroy  said  drain.  To  this  paragraph  appellee  filed  a  mo- 
tion containing  five  specifications  to  make  the  paragraph 
more  specific.     The  motion  was  sustained  as  a  whole. 

The  first  specification  asked  for  more  specific  description 
of  the  kind  and  amount  of  the  crops  alleged  to  have  been 
destroyed  in  the  years  of  1902  and  1903,  and  the  date  of 
their  destruction. 

The  second  required  more  specific  averments  as  to  how  and 
in  what  manner  the  heavy  materials  were  negligently  placed 
on  the  surface  of  and  over  said  public  drain. 

The  third  required  more  specific  allegations  as  to  how  and 
in  what  manner  the  heavy  materials  were  negligently  per- 
mitted to  settle  down  upon  said  drain. 

The  fourth  required  more  specific  averments  as  to  how  ap- 
pellee negligently  and  carelessly  cut  off  and  destroyed  said 
drain. 

The  fifth  required  appellant  to  state  fully  the  particular 
acts  of  appellee  constituting  the  alleged  negligence. 

Conformity  to  all  these  specifications  would  be  attended 
with  some  difficulty.  Some  of  them  might  be  competent  as 
interrogatories,  but  none  of  them  was  required  to  make  the 
third  paragraph  sufficient. 

The  first  assumed  that  the  paragraph  averred  that  crops 
had  been  destroyed.  No  such  averment  is  found  in  the  para- 
graph. The  averment  is,  that  by  reason  of  the  overflow 
crops  were  lost  to  appellant.  They  may  never  have  been 
planted  on  account  of  the  overflowed  condition  of  the  lands, 
and  hence  never  destroyed. 

The  second  requires  specific  averments  of  a  wholly  imma- 
terial matter.  Whether  the  heavy  materials  were  thrown 
from  a  car  or  carefully  placed  by  hand  would  not  affect  ap- 
pellee's liability  or  appellant's  right  to  recover.  If  they 
were  so  placed  as  to  destroy  the  drain  and  the  drain  was  not 
thereafter  restored,  it  was  an  actionable  wrong  and  the  de- 
tails should  be  left  for  the  evidence  to  disclose. 

The  fourth  and  fifth  specifications,  in  view  of  the  aver- 
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ments  of  this  para<?raph,  are  without  merit.  The  acts  of 
negligence  are  sufficiently  averred.  Each  paragraph  of  the 
complaint  is  sufficient  to  state  a  cause  of  action,  and  the  de- 
murrers thereto  and  the  motion  to  make  the  third  paragraph 
more  specific  should  have  been  overruled. 
Judgment  reversed. 


GoBEN  V.  Home  Building,  Loan  Fund  &  Savings 
Association  et  al. 

[No.  G.IOG.     Filed  January  29,  1908.] 

1.  Pleading, — Complaint, — Sufficiency  Upon  Default, — Mortgages, 
— Foreclosure, — Building  and  Loan  Associations, — ^A  complaint  by 
a  building  and  loan  association  for  the  foreclosure  of  a  mort- 
gage, alleging  that  defendant  duly  executed  to  it  the  mortgage 
sued  upon,  a  copy  being  filed  and  made  part  of  the  complaint,  as 
security  for  a  note  duly  executed  and  set  out ;  that  said  note  was 
due  and  unpaid;  that  stock  payments  and  fines  had  been  due 
more  than  three  months,  and  that  by  the  terms  of  the  mortgage 
a  failure  to  pay  either  dues  or  fines  for  such  time  should  cause 
the  entire  sum  to  become  due,  states  a  cause  of  action,    p.  13G. 

2.  Same.  —  Complaint,  —  Exhibits,  —  Foreclosure,  —  Building  and 
Loan  Associations, — Where  the  by-laws  of  a  building  and  loan 
association  are  not  made  part  of  the  note  or  mortgage  In  suit, 
but  are  only  incidentally  referred  to,  they  are  not  necessary 
nor  proper  exhibits  to  the  complaint  in  foreclosure,    p.  137. 

Prom  Montgomery  Circuit  Court ;  J  ere  West,  Judge. 

Suit  by  Susan  Goben  against  the  Home  Building,  Loan 
Fund  &  Savings  Association  and  another.  From  a  decree 
against  plaintiff,  she  appeals.     Affirmed, 

H.  D,  VanCleave  and  S,  C,  Kennedy,  for  appellant. 
Albert  D.  Thomas,  Michael  E,  Foley  and  John  Harrigan, 
for  appellee  association. 

Watson,  J. — This  was  a  suit  by  appellant,  Susan  Goberi, 
against  appellees,  the  Home  Building,  Loan  Fund  &  Savings 
Association  and  George  M.  Goben,  to  review  a  certain  decree 
rendered,  by  default,  on  September  20,  1904,  in  the  IMont- 
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gomery  Circuit  Court,  agrainst  said  Susan  Goben  and  appel- 
lee Georf^e  I\r.  Goben,  in  favor  of  said  Home  Building,  Loan 
Fund  &  Savings  Association,  for  the  balance  due  on  a  note, 
and  the  foreclosure  of  a  mortgage  securing  the  same,  exe- 
cuted by  said  Susan  Goben  and  George  M.  Goben  to  said  as- 
sociation. 

The  complaint  is  in  a  single  para^aph,  and  sets  out  in 
full  the  original  complaint,  including  the  note  and  mortgage, 
summons  and  return  thereon,  and  all  proceedings  had  in  said 
cause,  including  the  decree  rendered  by  said  court. 

Appellee  association  filed  its  separate  demurrer  to  the  com- 
plaint, and  appellee  George  M.  Goben  filed  his  separate  an- 
swer disclaiming  any  interest  in  the  real  estate  described  in 
said  complaint.  The  court  sustained  said  demurrer,  to  which 
ruling  appellant  excepted.  There  was  a  decree  against  ap- 
pellant, that  she  take  nothing  by  this  suit  and  a  judgment 
for  costs.  There  was  also  a  finding  against  appellee  George 
M.  Goben,  sustaining  the  complaint,  and  decreeing  that  he 
had  no  interest  in  the  real  estate  described  therein. 

The  error  assigned  in  this  court  is  that  the  court  below 
erred  in  sustaining  the  separate  demurrer  to  the  complaint 
of  said  association. 

Appellant  contends  that  the  complaint  upon  the  note  and 

the  foreclosure  of  the  mortgage  upon  which  judgment  was 

rendered  against  the  defendants  in  said  suit  was  in- 

1.  sufficient  upon  default.  The  complaint  averred  the 
due  organization  of  said  association  under  the  laws  of 
Indiana;  '*that  the  defendants  on  December  7,  1903,  exe- 
cuted a  mortgage  conveying  to  said  plaintiff  a  tract  of  land 
in  Montgomery  county,  Indiana,  described  as  follows,  to  wit : 
•  *  *  as  security  for  the  payment  of  a  debt  evidenced  by 
the  note  dated  December  7,  1903,  which  said  note  is  for  the 
sum  of  $1,400,  •  *  •  which  note  is  due  and  remains  un- 
paid ;  that  there  are  weekly  dues  due  and  unpaid  on  seven 
shares  of  stock,  mentioned  in  said  mortgage,  held  by  the 
mortgagor,  George  M.  Goben,  of  $30.38 ;  that  there  are  fines 
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on  said  shares  due  and  unpaid  amounting  to  $9.80 ;  that  said 
dues  and  fines  have  been  due  and  unpaid  for  a  period  of 
three  months  last  past."  A  copy  of  said  note,  marked  ex- 
hibit A,  and  a  copy  of  said  mortgage,  marked  exhibit  B,  were 
filed  with  said  complaint  and  made  a  part  thereof.  The  note 
provided  that  in  the  event  of  a  failure  to  pay  interest  or 
weekly  dues  when  due  the  principal  and  interest  due  on  said 
note  should  become  due.  The  mortgage  provided  that  when- 
ever the  weekly  dues  or  the  interest  on  said  note  were  un- 
paid for  a  period  of  three  months  from  the  time  they  respect- 
ively became  due,  the  principal  sum,  together  with  the  in- 
terest thereon,  should  become  due. 

Section  343  Bums  1908,  §338  R.  S.  1891,  provides  as  fol- 
lows: **  Second.  A  statement  of  the  facts  constituting  the 
cause  of  action,  in  plain  and  concise  lan^age,  without  repe- 
tition, and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 

The  complaint  in  the  foreclosure  suit  is  not  a  model  one, 
but  the  averments  are  in  such  terms  and  couched  in  lan- 
guage that  a  person  of  common  understanding  would  know 
what  was  intended  thereby.  The  complaint  substantially 
complied  with  the  statute.  Shipler  v.  Isenhower  (1866),  27 
Ind.  36;  Johnson  v.  Kilgore  (1872),  39  Ind.  147. 

It  is  also  contended  that  the  by-laws  of  the  asso- 

2.    ciation  should  have  been  made  a  part  of  the  complaint 
in  the  foreclosure  proceedings. 

The  by-laws  were  not  made  part  of  either  the  note  or  the 
mortgage.     There  was  only  an  incidental  reference  thereto, 
and  hence  they  were  no  part  of  the  contract,  and  were  there- 
fore not  a  necessary  nor  proper  exhibit  to  the  complaint 
Anderson  Bldg.,  etc.,  Assn.  v.  Thompson   (1882),  88  Ind 
405;    Cassaday  v.  American  Ins.  Co.   (1880),  72  Ind.  95 
Continental  Life  Ins.  Co.  v.  Kessler  (1882),  84  Ind.  310 
Borchus  V.  Huntington  Bldg.,  etc.,  Assn.  (1884),  97  Ind.  180 
Newman  v.  Ligonier  Bldg.,  etc.,  Assn.  (1884),  97  Ind.  295; 
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Walter  A.  Wood,  etc.,  Mach,  Co.  v.  Irons  (1894),  10  Ind. 
App.  454;   Waiiams  v.  Markland  (1896),  15  Ind.  App.  66D. 

One  of  the  conditions  of  the  note  was  that  in  default  of 
payment  of  either  the  dues  on  the  stock  subscribed  for  by  the 
mortgagor  or  of  the  interest  on  said  note  when  due,  the  note 
should  become  due  at  once.  This  promise  to  pay  is  made  by 
the  very  terms  of  the  note  itself. 

No  error  was  committed  by  the  trial  court  in  sustaining 
the  demurrer  of  the  appellee  Home  Building,  Loan  Fund  & 
Savings  Association. 

Judgment  affirmed. 


Ludlow,  Guardian,  v.  Colt  et  al. 

[No.  CGOS.     Fileil  January  21),  11)08.] 

1.  Bills  and  Notes. — Suretyship, — H unhand  and  Wife, — Estoppel. 
—Prior  to  the  act  of  11X)3  (Acts  1903,  p.  35)4,  §7850  Burns  11K)S), 
a  married  woman  executing  a  note  as  surety  was  not  estopped 
by  proof  that,  prior  to  the  making  of  the  loan,  she  executed  an 
affidavit  stating  that  the  money  was  for  her  own  use.    p.  139. 

*1.  Samk. — iSuretifahip. — Married  Woman. — I'nder  §7856  Bums 
190S,  Acts  1903,  p.  304.  a  married  woman  who,  for  the  purpose 
of  eft'ecting  a  loan,  executes  an  affidavit  stating  that  the  money 
desired  is  for  the  betterment  of  her  proi)erty.  Is  liable  therefor 
regardless  of  the  truth  or  falsity  of  such  statement,    p.  140. 

From  Dearborn  Circuit  Court ;  George  E.  Downey,  Judge. 

Suit  by  Omer  T.  Ludlow,  as  ^ardian,  agjainst  Carrie  G. 
Colt  and  another.  From  a  decree  for  defendants,  plaintiff 
appeals.     Reversed. 

Thomas  8.  Cravens,  for  appellant. 
Givan  &  Givan,  for  appellees. 

RoBY,  C.  J. — Suit  by  appellant  to  foreclose  a  mortgage 
upon  land  in  Dearborn  county,  owned  by  appellee,  Carrie  6. 
Colt,  who  answered  that  she  was  at  the  time  of  the  execution 
of  said  mortgage  a  married  woman,  the  wife  of  her  code- 
fendant,  Robert  M.  Colt,  who  departed  life  during  the  suit, 
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and  that  she  executed  the  mortgage  and  notes  secured  there- 
by as  surety  for  said  husband. 

The  court  found  the  facts  specially  and  stated  as  con- 
clusions of  law  that  the  contract  sued  upon  was  one  of 
suretyship  by  said  Carrie  G.  Colt,  that  she  was  not  estopped 
from  asserting  such  suretyship,  and  that  appellant  was  not 
entitled  to  recover  as  against  her.  Relevant  statutory  pro- 
visions are  as  follows : 

**A11  the  legal  disabilities  of  married  women  to  make  con- 
tracts are  hereby  abolished,  except  as  herein  otherwise  pro- 
vided."   §7851  Bums  1908,  §5115  R.  S.  1881. 

**A  married  woman  shall  not  enter  into  any  contract  of 
suretyship,  whether  as  indorser,  guarantor,  or  in  any  other 
manner;  and  such  contract,  as  to  her,  shall  be  void."  §7855 
Burns  1908,  §5119  R.  S.  1881. 

"That  any  married  woman  who  shall  hereafter  execute  her 
promissory  note  *  *  •  and  deliver  the  same  to  any  per- 
son •  •  •  for  the  purpose  of  securing  a  loan,  and  such 
person  •  •  •  shall  make  such  loan  and  shall  pay  the 
proceeds  thereof  to  such  married  woman  •  •  •  by  check 
*  •  *  drawn  payable  to  her  order,  and  such  married 
woman  shall  state  under  oath  in  writing  the  purpose  for 
which  such  borrowed  money  is  to  be  used,  and  if  such  affi- 
davit shall  show  the  same  to  be  for  her  own  separate  use  or 
the  betterment  of  her  •  •  *  separate  business,  she  shall 
not  be  permitted  thereafter  to  claim  that  such  loan  was  mado 
for  the  use  or  benefit  of  any  person  other  than  herself." 
Acts  1903,  p.  394,  §7856  Burns  1908, 

Prior  to  the  act  of  1903,  supra,  the  conclusion  reached  by 
the  court  would  have  been  a  correct  one,  there  not  being  suf- 
ficient facts  found  to  create  an  estoppel  against  said 
1.  appellee.  Davis  v.  Neighbors  (1905),  34  Ind.  App. 
441 ;  Wredman  v.  Falls  City  8av.,  etc.,  Assn.  (1907), 
40  Ind.  App.  478. 

Among  other  facts  the  court  found,"  in  substance,  that  on 
April  6,  1905,  said  appellee  executed  three  promissory  notes 
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for  $1,000  each,  her  husband  not  joining  therein ;  that 
2.  on  said  day  she  executed  a  mortgage  upon  the  land 
described  to  secure  the  payment  of  said  notes,  her 
husband  joining  in  said  mortgage ;  that  she  also  on  said  day 
as  a  part  of  said  transaction,  and  as  an  inducement  to  the 
making  of  said  loan  by  appellant,  stated  under  oath  in  writ- 
ing the  purpose  for  which  such  money  was  to  be  used,  and 
that  said  affidavit  showed  the  same  was  to  be  used  for  the 
betterment  of  her  property ;  that  said  notes  evidenced  a  loan 
of  $3,000  made  on  said  day  by  appellant,  and  that  said  sum 
was  paid  by  li  check  for  $3,000  drawn  by  appellant  upon  a 
bank  named  and  payable  to  the  order  of  Carrie  G.  Colt ;  that 
said  check  was  delivered  to  and  subsequently  indorsed  by 
said  payee.  These  facts  show  that  Mrs.  Colt  has  no  defense 
to  the  suit  on  the  ground  of  suretyship.  Her  liability  does 
not  depend  upon  any  estoppel,  but  upon  her  own  contract — 
the  notes  and  mortgage  in  suit.  She  does  not  come  within 
the  exception  to  §7851  Burns  1908,  §5115  R.  S.  1881,  which 
is  made  by  §7855  Burns  1908,  §5119  R.  S.  1881. 

The  truth  or  falsit}'  of  the  facts  stated  in  said  affidavit  is 
not  in  question.  The  presumption  is  that  they  are  true; 
but,  true  or  false,  the  married  woman  who  by  affidavit  states 
facts  as  specified  in  the  act  of  1903,  supra,  becomes  liable 
for  the  payment  of  her  debt  exactly  as  any  other  capable, 
contracting  party  would  be  liable.  She  is  liable  because  her 
disabilities  are  removed  and  no  statutory  exception  for  her 
benefit  is  made.  There  is  no  statute  under  which  she  can  as- 
sert suretyship.  She  has  by  the  legislature  been  taken  out 
of  the  class  referred  to  in  §7855,  supra.  If  the  facts  stated 
in  her  affidavit  are  true,  she  was  not  a  surety.  If  she  swore 
falsely  in  order  to  get  the  loan,  such  act  affords  a  very  good 
reason  for  declaring,  as  the  legislature  has  done,  and  as  the 
courts  must  do,  that  the  exception  made  by  §7855,  supra,  is 
not  for  her. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  restate  the  conclusions  of  law  in  accordance 
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herewith,  and  to  enter  a  decree  against  Carrie  G.  Colt  for 
the  amount  of  said  notes,  and  for  the  foreclosure  of  the 
mortgage  securing  the  same. 


Phoenix  Accident  &  Sick  Benefit  Association 
V.  Lathrop,  Administratrix. 

[No.  5,966.    Filed  May  15,  1907.    Rehearing  denied  October  16,  1007. 
Transfer  denied  January  29,  1908.] 

1.  Pleadino. — Complaint. — Insurance. — Performatice  of  Conditions 
**Preced€tit.*^ — ^A  complaint  b.v  an  administratrix  upon  an  acci- 
dent policy,  alleging  tliat  the  plaintilT  and  insured  have  fuliy 
performed  all  the  conditions  precedent  to  her  right  of  recovery 
to  be  performed,  sufficiently  shows  that  the  required  three  months 
from  the  time  of  receiving  the  injury  complained  of  had  elapsed 
before  the  commencement  of  the  action,  tlie  word  "precedent"  evi- 
dently referring  to  the  accrual  of  the  right  of  action,    p.  145. 

2.  Same. — Complaint. — InHuranee. — Death  by  Accident. — A  com- 
plaint alleging  that  decedent  was  run  over  and  kille<l  by  a  loco- 
motive engine,  sufficiently  shows  that  his  death  was  caused 
solely  by  external,  violent  and  accidental  means,  as  insured 
against  in  an  accident  policy,    p.  145. 

3.  InsuBANCE. — Limitation  as  to  Time  of  Commencement  of  Action. 
—Fc/W«y.— Under  §4803  Bums  1908,  §3770  U.  S.  ISSl,  a  limita- 
tion of  the  right  to  commence  an  action  on  an  insurance  policy, 
for  less  than  three  years  from  the  accrual  of  such  right.  Is  void, 
§4763  Bums  1908,  Acts  tS97,  i).  31S,  §25,  providing  that  foreign 
companies  "in  transacting  business  in  tliis  State  sliall  l>e  sul)Ject 
only  to  the  provisions  of  this  act."  not  having  the  effect  of  rei>eal- 
ing  the  general  laws  respecting  such  corporations,    p,  145. 

4-  Same. — Accident. —  Walking  on  Roadbed  of  Railroad. — An 
insured  who  was  killed  while  walking  on  the  public  highway 
over  a  railroad  crossing,  was  not  killed  in  conse<iuence  of  walk- 
ing on  the  roadbed  of  a  raliroad,  within  the  inhibition  of  an  acci- 
dent insurance  policy,    p.  140. 

5.  Appeal. — Bill  of  Exceptions. — TranHCi'tpt. — Where  the  tran- 
script does  not  show  affirmatively  w^hen  permission  was  granted 
within  which  to  file  bills  of  exceptions,  it  will  not  l)e  presumecl  to 
have  been  made  as  of  the  last  day  of  the  term  in  order  thus  to 
bring  the  bill,  as  filed,  into  the  record,    p.  147. 

6.  Same. — New  Trial. — Bills  of  Exceptions. — Where  the  bill  of 
exceptions  is  not  in  the  record,  questions  depending  thereon  can- 
not be  considered  on  appeal,    p.  147. 

Prom  Union  Circuit  Court ;  Oeorge  L.  Gray,  Judge. 
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Action  by  Laura  Lathrop,  as  administratrix  of  the  estate 
of  Alexander  Lathrop,  deceased,  against  the  Phoenix  Acci- 
dent &  Sick  Benefit  Association.  Prom  a  judgment  for 
plaintiff,  def endant^  appeals.     Affirmed, 

James  W.  Brissey  and  John  E,  Ethell,  for  appellant. 
Oeorge  W,  Pigman  and  Stanford  &  Barnhart,  for  ap- 
pellee. 

RoBY,  P.  J. — Action  by  appellee  to  recover  from  appellant 
upon  a  policy  of  accident  insurance  issued  by  it  to  appel- 
lee's decedent.  The  amended  complaint  is  in  one  paragraph. 
A  demurrer  to  it  for  want  of  facts  was  overruled.  Appel- 
lant answered  in  six  paragraphs.  A  demurrer  to  the  second 
paragraph  thereof  was  sustained.  The  issue  was  formed  by 
replies,  which  included  a  general  denial,  and  was  submitted 
to  a  jury  which  rendered  a  verdict  against  appellant  for 
$450,  with  answers  to  interrogatories.  Appellant's  motion 
for  judgment  on  the  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  was  overruled,  as  was  also  its  motion 
for  a  new  trial,  and  judgment  was  rendered  upon  the  ver- 
dict. Errors  assigned  present  for  review  the  action  of  the 
court  in  each  of  said  rulings.  The  complaint  is  founded 
upon  a  written  policy,  by  the  terms  of  which  appellee's  de- 
cedent, *' Alexander  Lathrop,  of  Liberty,  Indiana,  a  dray- 
man by  occupation,"  was  accepted  as  a  member  in  class  C  C 
of  the  Phoenix  Accident  &  Sick  Benefit  Association,  the 
policy  providing  that 

'*said  member  shall  be  entitled  to  the  following  bene- 
fits for  loss  of  time  during  the  period  this  policy  is 
maintained  in  continuous  force  and  effect,  viz.:  *  First, 
$40  per  month,  or  at  that  rate  for  any  part  of  a  month 
should  the  member  receive  personal,  bodily  injuries, 
caused  solely  by  external,  violent,  and  accidental 
means,  of  which  there  shall  be  external  and  visible 
marks  upon  the  body,  by  reason  of  which  and  inde- 
pendent of  all  other  causes  he  shall  be  immediately, 
wholly  and  continuously  disabled,  so  as  to  prevent 
him  during  such  disability  from  attending  to  any  and 
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all  kinds  of  work  or  business,  provided  that  the  total 
len^h  of  time  to  be  paid  for  in  any  one  disabling  in- 
jury shall  not  exceed  twelve  consecutive  months. 
•    •    • 

Fourth.  If  death  shall  result  within  three  months 
from  date  of  accident,  and  solely  from  accidental  in- 
juries, as  specified  in  clause  first  hereof,  received  after 
this  policy  has  been  in  full  force  and  effect  without 
delinquency  for  two  consecutive  months  immediately 
preceding  the  happening  of  such  accident,  the  associa- ' 
tion  will  pay  $400  to  the  estate  if  surviving,  otherwise 
to  the  executors,  administrators  or  assigns  of  the  in- 
sured." 

Conditions  limiting  such  liability  may  be  summarized  as 
follows:  (A)  provides  for  written  notice  of  sickness  or  ac- 
cident within  ten  days;  (B)  reduces  benefits  where  an  in- 
jury is  received  in  a  more  hazardous  occupation  than  the  one 
given.  (C)  **The  insurance  under  this  contract  does  not 
cover  disappearances  nor  suicides,  sane  or  insane ;  nor  any 
accidental  injury,  sickness  or  death,  nor  disability  resulting 
wholly  or  partly,  directly  or  indirectly,  from  intoxication  or 
from  the  use  of  narcotics,  from  or  while  violating  law  or 
rules  of  corporations,  war  risks,  inlialation  of  gas,  vapor  or 
anaesthetic,  strains  from  lifting,  hernia,  orchitis,  unneces- 
sary exposure  to  danger,  surgical  operations  not  necessitated 
solely  by  injury,  surgical  operations  necessitated  by  injury 
but  performed  later  than  ninety  days  after  the  accident,  nor 
from  tuberculosis,  rheumatism,  paralysis,  lumbago  or  lame 
back,  sciatica,  insanity  or  venereal  diseasies.  •  *  •  (E) 
This  policy  is  issued  and  accepted  subject  to  the  foregoing 
provisions  and  the  conditions  on  the  back  hereof,  which  are 
referred  to  and  made  a  part  of  this  contract. ' '  Nine  condi- 
tions are  printed  on  the  back  of  the  policy.  The  application 
and  by-laws  are  made  part  of  the  policy  by  reference.  Sec- 
tion three  of  the  by-laws  is  as  follows : 

"The  insurance  under  the  policy  shall  not  be  held 
to  extend  or  to  cover  disappearances,  nor  suicide,  sane 
or  insane,  nor  injuries  of  which  there  is  no  visible  mark 
on  the  body;  nor  injuries  fatal  or  disabling,  resulting 
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from  or  caused  directly  or  indirectly,  in  whole  or  in 
part,  by  fits,  sleep-walking,  medical  or  surgical  treat- 
ment, amputations,  necessitated  solely  by  injury  and 
made  within  ninety  days  of  the  occurrence  of  the  acci- 
dent, excepted,  voluntary  or  involuntary  inhaling  of 
gas,  taking  of  poison,  dueling  or  fighting,  wrestling, 
war  or  riot,  sunstroke  or  freezing,  or  unnecessary  ex- 
posure to  danger,  or  obvious  risk  of  injury,  injuries  fa- 
tal or  disabling,  happening  to  the  injured  while  insane, 
or  under  the  influence  of  intoxicating  drinks  or  nar- 
cotics, or  in  consequence  of  walking  or  being  upon  a 
bridge,  trestle  or  roadbed  of  any  railroad,  or  riding 
on  or  in  any  freight-car  or  locomotive,  or  attempting 
to  board  or  leave  any  moving  vehicle,  using  steam  or 
electricity  as  a  motive  power  (railroad  employes  re- 
quired to  do  so  in  the  discharge  of  their  duty  ex- 
cepted), intentional  injuries  inflicted  by  the  insured 
or  any  other  person  (assault  b}'-  robbers  or  highway- 
men excepted),  injuries  fatal  or  disabling  received 
while  avoiding  or  resisting  arrest  while  or  in  conse- 
quence of  violating  laws,  or  in  consequence  of  violat- 
ing any  rules  of  any  corporation,  rheumatism,  Bright's 
disease,  neuralgia,  chronic  bronchitis,  or  any  chronic 
diseases,  consumption  and  diseases  of  the  heart,  piles, 
hernia,  orchitis,  lumbago,  venereal  disease  or  any  dis- 
'  ease  resulting  directly  or  indirectly  from  the  same, 
and  in  case  the  member  be  a  woman  these  benefits 
shall  not  be  held  to  extend  to  any  injuries  or  diseases 
affecting  the  reproductive  organs,  it  being  understood 
that  only  such  benefits  for  disability,  injuries  or  dis- 
ease come  within  intent  and  meaning  of  this  policy 
as  might  occur  to  a  male  member  of  the  association.'* 

It  is  alleged  in  the  complaint  that  on  September  27,  1902, 
said  Alexander  Lathrop,  was  accidently  wounded  and  in- 
jured by  being  run  against  and  over  by  a  steam  locomotive 
engine  on  the  railroad  track  in  the  to\^Ti  of  Liberty,  Indiana, 
and  that  the  death  resulted  instantly  from  such  injuries  and 
wounds ;  that  plaintiff  is  unable  to  state  a  more  definite  de- 
scription of  said  accident,  injury  and  death;  that  at  the 
time  of  the  accidental  injuries,  wounds  and  death  of  said 
Alexander  Lathrop,  as  hereinbefore  set  out,  he  was  the  owner 
and  holder  of  policy  No.  36,167,  and  that  the  same  was  and 
still  is  in  full  force  and  effect;   that  proof  of  the  death  of 
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said  Alexander  Lathrop  was  made  to  the  company  according 
to  the  requirements  and  stipulations  of  said  policy,  and  that 
the  plaintiff  and  insured  have  wholly  and  fully  performed 
all  the  conditions  precedent  to  plaintiff's  right  to  sue  on  said 
contract  on  their  part  to  be  performed;  that  there  is  now 
due  the  plaintiff  as  such  administratrix,  from  the  defendant 
upon  the  policy  sued  on,  in  principal  and  interest,  the  sum 
of  $500,  all  of  which  remains  wholly  unpaid. 

The  objection  to  this  pleading  is  that  it  does  not  show  per- 
formance by  plaintiff  and  her  decedent.     The  complaint  was 
filed  on  the  second  day  of  the  March  term,  1903,  of 

1.  the  Union  Circuit  Court.     The  written  notice  of  the 
accident  was  required  to  be  given  within  ten  days.     It 

i&  thus  made  to  appear  that  five  months  had  passed  before 
suit  was  brought.  Appellant  concedes  that  the  averment  is 
sufficient  to  show  the  performance  of  all  conditions  precedent 
to  liability,  but  argues  that  it  is  not  sufficient  to  show  that 
three  months  had  expired  before  the  action  was  brought. 
The  word  ** precedent'*  was  evidently  used  in  the  pleading 
with  reference  to  the  accruing  of  the  action,  and  the  aver- 
ments of  the  complaint  are  sufficient.  §376  Bums  1908, 
§370  R.  S.  1881. 

It  is  further  insisted  that  the  complaint  is  bad  in  not 
charging  that  the  injury  was  caused  solely  by  external,  vio- 
lent and  accidental  means,  or  that  there  were  visible 

2.  marks  on  the  body  by  reason  of  such  injury.     In  our 
opinion,  an  averment  that  the  man  was  killed  by  being 

run  over  by  a  locomotive  engine  sufficiently  shows  the  facts 
mentioned. 

The  second  paragraph  of  answer  set  up  that  the  cause  of 

action  did  not  accrue  within  six  months  preceding  the  action. 

There  was  a  clause  in  the  policy  thus  limiting  the 

3.  right  to  sue.     Such  limitation  is  void.     §4803  Burns 
1908,     §3770     R.     S.     1881;     hisuratice     Co,     of 

North    America    v.    Brim    (1887),    111    Ind.    281.     Sec- 
VoL.  41—10 
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tion  twenty-five  of  the  act  of  ]\Iarch  9,  1897  (Acts 
1897,  p.  318,  §4763  Burns  1908),  contains  the  following: 
**And  provided,  also,  that  such  corporation,  association  or 
society,  in  transacting  business  in  this  State,  shall  be  subject 
only  to  the  provisions  of  this  act. ' '  By  section  twenty-seven, 
''all  laws  or  parts  of  laws  in  conflict  herewith  are  hereby  re- 
pealed." The  legislature  did  not  intend  by  the  provision  of 
this  act  to  relieve  foreign  accident  associations  from  com- 
pliance with  the  general  law  of  the  State.  So  far  as  the 
matters  which  are  specified  in  the  act  are  concerned,  such  as- 
sociations or  societies  are  solely  governed  by  it,  but  they  are 
still  subject  to  the  general  law  of  the  State,  as  declared  by 
both  the  legislature  and  the  courts. 

It  is  claimed  that  judgment  on  the  interrogatories  should 
have  been  rendered  notwithstanding  the  general  verdict,  for 

tha  reason  that  they  show  that  decedent  met  his  death 
4.    by  being  or  walking  on  a  roadbed  of  a  railroad.     The 

sixth  paragraph  of  answer  sets  up  a  condition  in  the 
by-laws  of  said  association  to  the  effect  that  the  insurance 
under  said  policy  shall  not  be  held  to  extend  to  injuries  re- 
ceived in  consequence  of  walking  or  being  upon  a  bridge, 
trestle  or  roadbed  of  any  railroad.  Such  condition  does  not 
seem  to  be  contained  in  the  policy,  except  as  the  by-laws  are 
made  a  part  thereof,  but  no  question  is  made  as  to  the  effect 
of  the  apparent  enumeration  in  the  policy  of  the  conditions 
contained  in  the  by-laws,  and  neither  fraud  nor  deception  in 
that  behalf  is  averred.  So  far  as  the  motion  for  judgment 
upon  the  answers  to  interrogatories  is  concerned,  and,  treat- 
ing such  condition  as  a  valid  part  of  the  policy,  it  is  suf- 
ficient to  say  that  such  answers  do  not  show  decedent  to  have 
been  killed  in  consequence  of  walking  or  being  upon  a  road- 
bed of  a  railroad.  It  appears  from  such  answers  that  he  was 
walking  upon  the  highway  over  a  railroad  crossing  when  he 
was  struck. 

The  transcript  filed  in  this  court  is  in  a  most  confused  and 
slovenly  condition.     It  appears  that  the  cause  was  tried  on 
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the  thirteenth  day  of  the  April  term,  1905,  of  said 

5.  court.     The  bill  of  exceptions  containing  the  evidence 
was  filed  on  August  29,  1905.    Appellee  insists  that 

the  final  disposition  of  the  cause  was  made  at  the  April  term. 
The  caption  of  appellant's  motion  for  judgment  notwith- 
standing the  general  verdict  is  as  follows : 

**  State  of  Indiana,  In  the  Union  Circuit  Court, 

Union  County,         ®®'  June  Term,  1905." 

Following  the  ruling  upon  the  motion  for  a  new  trial,  sixty 
days'  time  was  given  the  defendant  to  file  all  bills  of  excep- 
tions. If  such  time  was  given  on  the  last  day  of  the  June 
term,  it  would  cover  the  date  when  the  bill  was  filed.  Ap- 
pellant insists  that  we  must  presume  leave  to  have  been  thus 
given. 

"It  is  the  duty  of  a  party  who  asks  an  appellant  tribunal 
to  reverse  the  judgment  of  a  trial  court  to  bring  to  the  higher 
court  *a  perfect  record.'  "  Elliott,  App.  Proc,  §186.  The 
record  before  us  does  not  show  whether  the  final  disposition 
of  the  cause  was  made  at  the  June  term. 

It  follows  that  the  questions  argued  in  support  of 

6.  the  assignment  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  cannot  be  considered. 

Judgment  affirmed. 


Wamsley,  Administrator,  v.  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company. 

[No.  6,096.     Filed  November  5.  1007.     Rehearing  denied  January 

30,  1908.] 

L  Railboads. — Speed  Ordinances. — Violation, — NegHgence. — Prox- 
imate Cause. — InferenciH. — Evidence  tliat  a  railroad  (»omi)any 
ran  its  train  over  the  streetn  of  a  city  at  the  rate  of  fifty  miles 
per  hour,  fn  violation  of  a  speed  ordinance  restricting  tlie  sptHHl 
of  trains  to  four  miles  per  hour,  and  that  such  train  killtMl  a 
person  on  the  street  crossing,  establishes  the  company's  negli- 
gence, and  justifies  the  inference  that  such  negligence  was  the 
proximate  cause  of  decedent's  death,    p.  149. 
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2.  Trial. — Instructions, — Peremptory, — When  Proper, — ^A  peremp- 
tory instruction  for  defendant  may  properly  be  given,  where  the 
plaintiff  fails  to  make  out  a  prima  facie  case,  or  where  a  verdict 
for  the  plaintiff,  if  j^iven,  would  be  set  aside  as  unsupported, 
p.  160. 

3.  Railroads. — Travelers, — Duties  at  Crossings. — Presumptions, — 
As  against  a  traveler  who  could  see  and  hear  an  approaching 
train  in  time  to  avoid  a  collision,  it  will  be  presumed  either  that 
he  did  not  look  or  listen,  or  that  he  failed  to  give  heed  to  what 
he  saw  or  beard,    p.  150. 

4.  Same. — Travelers. — Crossing  Accidents. — Contributory  Negli- 
gence.— A  traveler  who  is  guilty  of  contributory  negligence  in 
going  upon  a  railroad  crossing,  cannot  recover  for  injuries  neg- 
ligently inflicted  by  the  railroad  company,    p.  150. 

5.  Trial. — Burden  of  Proof, — Contributory  Negligence, — Under 
§3(52  Bums  1908,  Acts  lSf>9,  p.  5S,  the  burden  of  proving  con- 
tributory negligence,  in  personal  injury  cases,  is  upon  the  de- 
fendant,   p.  151. 

6.  Same. — Burden  of  Proof. — ContHbutory  Negligence, — Railroads. 
— Crossing  Accidents. — In  an  action  for  the  killing  of  plaintiff's 
decedent,  by  reason  of  the  negligence  of  defendant  railroad  com- 
pany In  running  its  train  at  an  excessive  and  prohibited  speed 
within  the  city  limits,  the  burden  of  showing  that  the  decedent's 
view  of  the  track  was  unobstructed  and  that  she  was  negligent 
in  failing  to  see  the  approaching  train,  is  uix)n  the  company,  but 
all  of  the  evidence  on  such  question  must  be  considered,  pp.  151, 
155. 

7.  Same. — Railroads. — Crossing  Accidents. — Contributory  Negli- 
gence.— Failure  of  Proof. — Where  defendant  railroad  company 
failed  to  prove  the  surroundings  at  tlie  time  of  its  killing  of  de- 
cedent by  reason  of  running  its  train  at  an  excessive  and  pro- 
hibited speed,  it  is  not  entitled  to  a  peremptory  instruction  in 
its  favor,  the  burden  of  proof  on  such  question  being  upon  it 
p.  151. 

8.  Evidence. — Present  Condition  of  Railroad  Track. — Crossing  Ac- 
cidents.— Proof  of  the  surroundings  of  a  railroad  track  at  the 
time  of  the  trial  is  not  conclusive  of  its  surroundings  at  the  time 
of  receiving  the  injuries,    p.  154. 

9.  Same. — Railroad  CrottHi/ig  Accident, — Signals. — Evidence  that 
some  of  the  witnesses  heard  the  locomotive  whistle  on  the  train 
which,  at  a  prohibited  speed,  ran  over  decedent,  and  that  some 
did  not  hear  same,  does  not  justify  the  trial  court  in  taking  the 
case  from  the  jury  on  the  ground  of  decedent's  contributory  neg- 
ligence,   p.  154. 

From  Superior  Court  of  Marion  County  (66,440) ;   John 
L,  McMaster,  Judge. 
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Action  by  Charles  O.  Wamsley,  as  administrator  of  the 
estate  of  Minnie  Wamsley,  deceased,  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed, 

John  P.  Leyendecker  and  Pickens,  Cox  <&  Kahn,  for  appel- 
lant. 

Prank  L.  Littleton  and  Leonard  J.  Hackney,  for  appellee. 

Rabb,  J. — The  appellant  sued  appellee  to  recover  damages 
for  the  death  of  his  intestate,  alleged  to  have  been  caused  by 
the  negligence  of  appellee.  The  cause  was  submitted  to  a 
jur>'  for  trial,  and  over  appellant's  objection  and  exception 
the  court  gave  to  the  jury  a  peremptory  instruction  to  return 
a  verdict  in  favor  of  appellee.  This  action  of  the  court  pre- 
sents the  only  question  in  the  record  in  this  court. 

The  negligent  act  complained  of  was  that  the  appellee  ran 
its  train  of  cars  through  a  densely  populated  part  of  the  city 
of  Indianapolis,  at  a  dangerous  rate  of  speed,  and  in  viola- 
tion of  the  provisions  of  a  speed  ordinance  of  the  city,  which 
train  in  its  passage  through  the  city  struck  and  killed  appel- 
lant's intestate  while  she  was  crossing  the  appellee's  rail- 
way track  where  the  same  intersects  Roach  street  in  said 
city. 

The  evidence  in  the  case  showed  without  dispute  that  ap- 
pellant's intestate  was  struck  and  instantly  killed  by  appel- 
lee's engine  drawing  a  passenger-train  over  its  road; 

1.  that  the  accident  occurred  in  a  populous  part  of  the 
city  of  Indianapolis,  at  a  point  where  appellee's  track 
intersects  Roach  street,  one  of  the  public  streets  of  the  city ; 
that  the  engine  which  struck  and  killed  the  deceased  was  run- 
ning at  the  rate  of  from  forty  to  fifty  miles  per  hour,  and 
that  there  was  in  force  at  the  time  an  ordinance  of  said  city 
prohibiting  persons  in  charge  of  an  engine  or  train  of  cars 
from  permitting  the  same  to  be  run  within  the  city  limits  at 
a  greater  rate  of  speed  than  four  miles  per  hour.  This  evi- 
dence fully  established  the  charge  of  negligence  made  in  the 
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complaint  against  the  appellee,  and  it  fully  justified  the  in- 
ference, also,  that  such  negligence  was  the  proximate  cause 
of  the  death  of  appellant's  intestate. 

The  instruction  given  by  the  court  withdrawing  the  case 

from  the  jury  is  defended  on  the  ground  that  the  evidence, 

without  dispute,  showed  that  the  deceased  was  guilty 

2.  of  contributory  negligence  proximately  causing  her 
death.    Appellee's  proposition,  that  it  is  a  duty  of  the 

trial  court  to  give  the  jury  a  peremptory  instruction,  where 
the  evidence  fails  to  make  out  a  prima  facie  case  for  the 
plaintiff,  or  where  it  would  not  support  a  verdict  if  returned 
in  its  favor,  correctly  states  the  law.  And  we  also  fully 
recognize  the  rule  contended  for  by  appellee,  and  so  often 
announced  by  all  the  courts  of  last  resort  in  this  coun- 

3.  try,  some  of  which  are  cited  in  appellee's  brief,  to  the 
effect  that  it  is  the  duty  of  a  traveler  on  a  public 

highway  approaching  a  railroad  crossing  to  use  his  sense  of 
sight  and  hearing  to  protect  himself  from  danger,  and  that, 
if  the  situation  is  such  that  a  traveler  on  the  highway  could 
see  or  hear  an  approaching  train  in  time  to  avoid  collision, 
it  will  be  presumed  against  him,  if  injured  by  a  collision 
with  the  train,  either  that  he  did  not  look  or  listen  for  its  ap- 
proach, or  that,  if  he  did,  he  failed  to  heed  what  he  saw  or 
heard,  and  that  under  such  circumstances,  if  injury  results 
to  the  traveler,  he  cannot  recover  against  the  railroad 

4.  company  for  the  injury  sustained  by  the  collision,  no 
matter  how  negligently  its  servants  may  have  oper- 
ated the  train,  not  on  the  ground  that  the  negligence  of  the 
servants  of  the  railroad  company  was  not  a  proximate  cause 
of  the  injury,  but  on  the  ground  that  the  traveler's  negli- 
gence was  a  concurring  proximate  cause  contributing  to  the 
accident.  This  doctrine  is  too  well  settled  to  need  citation  of 
authorities  in  its  support,  and  we  do  not  understand  that  it 
is  seriously  disputed. 

Under  the  law  in  this  State  as  it  has  existed  since  the  act 
of  February  17,  1899  (Acts  1899,  p.  58,  §362  Bums  1908), 
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when  the  law  on  the  subject  went  into  force,  in  all 

5.  actions  for  personal  injuries,  contributory  negligence 
is  a  defense  that  must  be  made  to  appear  affirmatively 

from  the  evidence  in  order  to  be  available.  Prior  to  that 
time  the  burden  was  on  the  plaintiff  in  actions  of  this  char- 
acter to  aver  and  prove  his  freedom  from  contributory  negli- 
gence. Appellee's  argument  in  support  of  the  court's  in- 
struction proceeds  upon  the  assumption  that  the  evidence  in 
this  case  shows  without  dispute  that  appellant's  intestate 
could  have  seen  the  approaching  train  that  struck  and  killed 
her,  had  she  used  her  sense  of  sight,  for  a  distance  of  fifty- 
six  feet  from  the  railroad  crossing  as  she  approached  it ;  that 
the  approaching  train  was  in  plain  sight  coming  down  the 
track  for  a  distance  of  twelve  or  fifteen  himdred  feet  before 
it  reached  the  crossing,  and  that  it  could  be  seen  by  persons 
approaching  the  crossing,  from  the  direction  from  which  the 
deceased  came  upon  the  track,  for  a  distance  of  fifty -six  feet. 
If  this  assumption  is  correct,  we  are  not  prepared  to  question 
the  appellee's  conclusion.  The  appellee,  however,  had  the 
burden  of  establishing  these  assumed  facts.     It  is  un- 

6.  necessary,  under  the  law  as  it  now  stands  in  this  State, 
for  the  plaintiff  in  an  action  against  a  railroad  com- 
pany for  injuries,  or  for  death  sustained  in  a  crossing  col- 
lision, to  go  into  the  details  of  the  surroundings  of  the  scene 
of  the  accident,  to  show  that  obstructions  were  or  were  not 
present  that  would  or  would  not  prevent  the  person  injured 
from  seeing  or  hearing  approaching  trains,  unlcvss  such  facts 
are  necessary  to  prove  the  defendant's  negligence  charged  in 
the  complaint.  They  were  not  necessary  to  prove  the  al- 
leged negligent  acts  in  this  case. 

The  fact  that  there  were  no  obstacles  or  obstructions  in  the 

way  that  would  have  prevented  the  appellant's  intestate 

from  seeing  the  engine  that  struck  her  was  a  fact  es- 

7.  sential  to  be  shown  to  establish  contributory  negli- 
gence.    The  burden  of  proving  the  absence  of  ob- 
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struetions  rested  upon  the  appellee.     They  had  nothing  to  do 
with  making  the  appellant's  case. 

The  evidence  is  meager  and  unsatisfactory  upon  the  ques- 
tion of  the  surroundings  of  the  accident.  There  is  no  evi- 
dence as  to  the  movements  of  the  deceased  from  the  time  she 
left  the  comer  of  Burton  avenue  and  Roach  street,  a  distance  • 
of  perhaps  two  or  three  hundred  feet  from  the  railway,  imtil 
the  very  instant  the  locomotive  struck  and  killed  her.  The 
evidence  shows  that  Udell  street  is  three  squares — a  distance 
of  some  ten  or  twelve  hundred  feet — north  of  Roach  street ; 
that  the  railway  runs  north  and  south,  and  Roach  street,  east 
and  west;  that  the  train  which  struck  and  killed  appellant's 
intestate  was  a  passenger-train  and  approached  from  the 
north. 

But  one  witness,  Prather,  was  examined  with  reference 
to  the  approach  to  the  railroad  crossing  on  Roach  street. 
His  testimony  is  very  meagre ;  it  does  not  undertake  to  show 
what  the  conditions  were  at  the  time  the  accident  happened. 
In  his  examination  in  chief  he  was  asked :  **Q.  About  how 
many  houses  are  there  in  the  first  square  north  of  Roach 
street?  A.  There  is  only  one  house,  and  there  is  a  shoe 
shop  on  the  rear  end,  right  on  the  comer  of  the  alley.  Q. 
Could  you  get  a  clear  view  of  the  railway  north  of  there? 
A.  You  could  not."  On  cross-examination  he  testified  on 
the  subject  as  follows:  *'Q.  I  believe  you  stated  that  per- 
sons coming  along  Roach  street  could  not  see  until  they 
passed  the  shoe  shop.  A.  I  do  not  think  they  could.  Q. 
There  was  nothing  to  prevent  their  seeing  after  they  passed 
the  shoe  shop,  was  there?  A.  Well,  the  distance  was  not 
very  great,  but  I  should  not  jud^e  there  would  be  anything 
to  obstruct  their  view.  Q.  There  is  nothing  to  obstruct 
their  view  to  the  north  of  a  train  coming  down?  A.  No, 
sir.  Q.  When  you  get  past  the  shoe  shop  you  can  see  clear 
up  past  Udell  street?  A.  You  can  see  after  you  get  into 
the  center  of  the  track.  The  elevation  of  the  track  is  higher 
than  where  you  walk." 
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These  facts  were  supplemented  on  this  subject  by  the  fol- 
lowing admission :  ''It  is  agreed  that  the  distance  from  the 
northeast  side  of  the  shoe  shop  to  the  center  of  the  railway 
track,  measuring  at  right  angles  with  the  railway  track,  is 
forty-six  feet.  It  is  agreed,  also,  that  the  distance  from  the 
eastern  corner  of  the  shoe  shop,  measuring  with  the  north 
line  of  Roach  street  to  the  center  of  the  railway  track,  is 
fifty-six  feet,  and  that  there  is  nothing  to  obstruct  the  view 
of  defendant's  track  as  far  as  Udell  street  at  any  point  east 
of  the  shoe  shop  to  the  defendant's  track,  and  that  defend- 
ant's track  is  a  single  line  of  track." 

This  is  all  that  appears  in  the  evidence  upon  this  subject. 
The  witness  Prather  did  not  pretend  to  know  what  obstruc- 
tions, if  any,  intervened  between  the  corner  of  the  shoe  shop 
and  the  appellee's  railway  track  at  the  time  of  the  accident. 
His  testimony  was  not  directed  to  that  particular  time,  nor 
does  the  agreement  cover  the  time  the  accident  occurred.  It 
matters  not  what  may  be  or  may  have  been  the  condition  of 
the  railway  approach,  the  ability  of  persons  to  see  approach- 
ing trains,  or  the  character  of  obstructions  to  the  view  of 
travelers  on  the  street  approaching  the  crossing  at  any  time 
except  at  the  time  the  deceased  was  killed.  The  question  is : 
what  was  the  condition  with  reference  to  obstructions  at  that 
time,  and  could  she  have  seen  the  approaching  train  ? 

The  evidence  nowhere  indicates  whether  there  is  a  right  of 
way  fenced  off,  or  what  temporary  obstructions  may,  or  may 
not,  have  been  in  the  line  of  vision  of  one  approaching 
the  railway  track  from  the  comer  of  the  shoe  shop  at  any 
time.  There  is  some  evidence  that  there  was  an  alley  be- 
tween Burton  avenue  and  the  railroad,  but  just  the  location 
of  the  alley  is  not  made  clear,  except  that  the  shoe  shop  is 
said  to  be  upon  the  alley,  and  the  corner  of  the  shoe  shop  was 
forty-six  feet  from  the  railroad,  in  a  direct  line.  There  is 
evidence  that  there  were  dwellings  along  Burton  avenue, 
with  outhouses  reaching  back  to  the  alley.  What  the  dis- 
tance from  the  alley  in  ([uestion  to  the  railway  track  north 
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of  Roach  street  was  is  not  made  clear,  and,  for  anything  that 
appears  to  the  contrary,  the  space  between  the  alley  and  the 
railroad,  at  the  time  of  the  accident,  may  have  been  filled  all 
the  way  along  from  Roach  street  to  Udell  street  with  tem- 
porary obstructions,  such  as  vans,  wagons  or  other  obstacles 
of  that  character;  and,  for  ought  that  appears  in  the  evi- 
dence, there  may  have  been  buildings  along  there  at  that 
time  that  would  obstruct  the  vision.  The  admission  intro- 
duced in  evidence  speaks  in  the  present  tense.     It 

8.  does  not  pretend  to  relate  to  the  condition  that  pre- 
vailed at  the  time  of  the  accident.     It  was  made  six 

or  seven  months  after  the  accident  occurred.  The  evidence 
is  an  utter  blank  as  to  what  the  conditions  were  with  refer- 
ence to  obstructions  at  the  time  of  the  deceased's  death. 

It  is  true  that  one  or  two  witnesses  testified  to  having 

heard  the  whistle  when  the  train  was  somewhere  between  the 

bridge  and  Thirtieth  street.     Where  the  bridge  was  is 

9.  not  indicated — evidently  above  Thirtieth  street.    Thir- 
tieth street  was  several  blocks  beyond   Udell   street, 

and  out  of  sight  of  the  crossing.  Many  of  the  witnesses  who 
testified  did  not  hear  the  whistle,  and  there  is  not  suf- 
ficient evidence  on  this  subject  to  justify  the  court  in  with- 
drawing the  case  from  the  jury,  and  to  have  made  a  case  of 
contributory  negligence  against  the  deceased,  even  if  she  did 
hear  the  whistle  sounded  when  the  train  was  out  of  sight,  at 
an  uncertain  distance  from  the  crossing,  and  was  able  to 
recognize  and  know  that  it  was  a  train  approaching  the  cross- 
ing. But  there  is  nothing  in  the  evidence  that  would  compel 
the  jury  to  find  that  the  deceased,  if  she  did  hear  the  whistle, 
would  have  known  that  it  was  an  approaching  train  on  ap- 
pellee's road. 
Judgment  reversed. 
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On  Petition  for  Rehearing. 

Rabb,  J. — In  the  decision  of  this  case  the  facts  relied  upon 
by  appellee,  as  justifying  the  giving  of  the  peremptory  in- 
struction for  appellee,  were  taken  up  as  presented  by  it,  and 
upon  such  facts  it  was  held  that  such  instruction  ought  not 
to  have  been  given. 

In  the  brief  in  support  of  the  petition  for  rehearing,  ap- 
pellant's counsel  attributed  to  certain  parts  of  the  opinion 
a  meaning  which  was  not  intended.     The  court  did 

6.  not  mean  to  be  understood  as  holding  that  the  de- 
fendant must  prove  by  his  own  evidence  contributory 
negligence,  but  that  the  burden  was  upon  him  to  show  such 
facts  from  all  the  evidence.  The  sole  fact  justifying  the 
peremptory  instruction  relates  to  the  conduct  of  the  de- 
ceased, which  it  is  claimed  was,  in  view  of  all  the  circum- 
stances, negligent  and  contributed  to  her  death.  The  burden 
of  establishing  such  negligence  was  upon  the  appellee.  Evi- 
dence introduced  by  either  party  bearing  upon  such  issue 
was  proper  to  be  considered;  but,  when  it  was  all  consid- 
ered, it  must  preponderate  in  favor  of  the  charge  that  the  de- 
ceased was  guilty  of  negligence.  There  was  no  witness  to 
the  accident  out  of  which  the  suit  grew ;  no  one  who  knew 
anything  about  the  movements,  conduct  or  surroundings  of 
the  deceased  at  the  time  of  the  accident.  No  witness  pre- 
tends to  have  made  any  observation  of  the  surroundings  at 
that  time.  The  agreed  facts  read  in  evidence  could  not 
properly  be  extended  so  as  to  overcome  the  presumption, 
which  the  law  raises  in  favor  of  the  deceased,  that  she  used 
due  care,  and,  standing  by  itself,  justify  the  charge  that  the 
deceased  was  guilty  of  negligence. 

Petition  for  rehearing  overruled. 
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GiPE,  Administratrix,  v.  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company. 

[No.  5.S64.     Filed  October  30,  1907.     Rehearing  denied  December 
20,  1907.    Transfer  denied  January  30,  1908.] 

1.  Appeal. — Judgment. — Late  of  the  Case. — ^The  decision  of  a  cause 
on  appeal  becomes  the  law  of  the  case  on  the  same  facts  through- 
out the  subsequent  stages  of  the  case.    p.  157. 

2.  Evidence. — Judicial  Notice. — Records  on  Former  Appeal. — The 
Appellate  Court,  in  a  jjeuding  appeal,  talces  judicial  notice  of  the 
facts  contained  in  the  record  of  the  same  case  on  a  prior  appeal 
to  the  Supreme  Court,    p.  158. 

3.  Damages. — Settlement. — Fraud. — Executors  and  Administrators. 
— Railroads. — Where  a  husband  was  killed  by  the  negligence  of 
a  railroad  company,  and  as  a  condition  precedeut  to  the  receipt 
of  his  wages  such  company  compelled  the  wife  to  qualify  as  ad- 
ministratrix, whereuiK)n  such  wages  were  paid,  and  in  order  to 
receive  the  money  due  to  her  individually  from  the  benefit  dq?art- 
ment  of  such  company  she  was  required  to  sign  individually  and 
as  administratrix,  a  release  of  any  claim  for  damages,  the  com- 
pany's representative  saying  it  was  "a  form  she  would  have  to 
go  through  with"  and  that  "everything  is  all  right,"  the  widow 
protesting  that  she  did  not  wish  to  do  anything  to  prejudice  the 
rights  of  her  children  as  against  the  com[)any,  no  fraud  upon  the 
rights  of  such  children  is  shown  and  the  release  is  conclusive  as 
against  all  claims,    p.  159. 

4.  Railroads. — Relief  Department. — Acceptance  of  Relief. — Prior 
to  1907  (Acts  1907,  p.  46),  where  a  widow,  entitled  to  either  the 
proceeds  of  her  husband's  certificate  in  a  railroad  voluntary 
relief  department,  or  to  pursue  her  remedj'  at  law,  accepted  the 
former  and  executed  an  unconditional  release,  such  release 
should  be  upheld  unless  its  execution  was  secured  by  false  repre- 
sentations which  were  relied  upon  by  the  widow,  whereby  she 
was  misled  into  a  settlement  she  would  not  otherwise  have  ac- 
cepted,   p.  160. 

5.  Fraud. — Presumptions  of. — Question  for  Jury. — Fraud  Is  a  ques- 
tion of  fact  for  the  jury,  and  is  never  presumed,    p.  161. 

6.  Trlal. — Burden  of  Proof. — Fraud. — Contracts. — ^The  burden  of 
proving  a  reply  of  fraud  to  an  answer  of  compromise  and  settle- 
ment Is  upon  the  plaintiff,    p.  161. 

7.  Same. — Directing  Verdict. — Where  the  plaintiff's  evidence  is 
such  that  a  verdict  cannot  stand,  it  Is  the  duty  of  the  court  to 
direct  a  verdict  for  defendant,     p.  161. 

8.  Contracts.  —  Mistakes  of  Law.  —  Railroads.  —  Damages.  —  Re- 
leases.— A  mistake  as  to  the  legal  effect  of  a  release  executed  by 
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an  administratrix  to  a  railroad  company  is  not  the  subject  of 
relief  by  the  courts,    p.  1(>2. 

From  Hamilton  Circuit  Court;  Samuel  R.  Artman, 
Special  Judge. 

Action  by  Flora  J.  Gipe,  as  administratrix  of  the  estate 
of  Sylvester  H.  Gipe,  deceased,  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Affirmed, 

Wymond  J.  Beckett  and  Elliott,  Elliott  &  Littleton,  for 
appellant. 

John  L.  Rupe  and  Shirts  <fe  Fertig,  for  appellee. 

Myebs,  J. — This  action  was  originally  commenced  by  ap- 
pellant against  appellee,  and  the  Pennsylvania  Company, 
to  recover  damages  for  the  negligent  killing  of  her  decedent. 
On  a  former  trial  the  action  was  dismissed  as  to  the  Penn- 
sylvania Company,  and  judgment  rendered  against  appel- 
lee. On  appeal  to  the  Supreme  Court  that  judgment  was  re- 
versed (Pittsburgh,  etc.,  R,  Co,  v.  Qipe  [1903],  160  Ind. 
360),  and  the  cause  returned  for  a  new  trial.  A  substituted 
amended  complaint,  an  answer  in  three  paragraphs,  the  first 
a  general  denial,  and  a  reply  in  two  paragraphs — one  in 
denial — to  the  afl8rmative  paragraphs  of  answer,  formed  the 
issues.  Trial  by  jury.  On  motion  of  appellee,  and  over  the 
objections  and  exceptions  of  appellant,  the  court  instructed 
the  jury  to  return  a  verdict  in  its  favor,  which  was  accord- 
ingly done,  and  judgment  rendered  on  the  verdict.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  this  ruling 
is  assigned  as  error. 

The  complaint  is  founded  upon  subdivision  four  of  section 

one  of  the  employers'  liability  act  (Acts  1893,  p.  294,  §8017 

Bums  1908).     The  injury  is  averred  to   have   been 

1.    caused  by  the  negligence  of  a  person  in  the  service  of 

appellee  who  had  charge  of  a  locomotive  engine  upon 

its  railway.     The  facts  disclosed  by  the  answers  in  the  record 

on  this  appeal  are  substantially  set  forth  in  the  opinion  of 

the  court  on  the  former  appeal,  and  the  law  as  then  declared 
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upon  all  questions  decided  is  the  law  of  the  case  throughout 
all  subsequent  stages  (Rosenthal  v.  Rambo  [1905],  165  Ind. 
584,  3  L.  R,  A.  (N.  S.)  678;  James  v.  Lake  Erie,  etc.,  R.  Co. 
[1897],  148  Ind.  61b;  Halstead  v.  Sigler  [1905],  35  Ind. 
App.  419),  ''but  the  decision  on  the  former  appeal  is  the 
law  of  the  case  only  in  so  far  as  the  facts  remain  the  same. 
Eckert  v.  Binkley  [1893],  134  Ind.  614;  State,  ex  rel,  v. 
Christian  [1897],  18  Ind.  App.  11.''  Midland  Steel  Co.  v. 
Citizens  Nat.  Bank  (1904),  34  Ind.  App.  107),  and  the 

2.  court  may  look  to  the  record  on  a  former  appeal  for 
the  purpose  of  determining  to  what  extent  the  rule 
applies.     West  fall  v.  Wait  (1905),  165  Ind.  353. 

The  record  on  the  former  appeal  shows  that  the  reply  was 
in  three  paragraphs.  The  first  was  a  general  denial;  the 
second  alleged  that  there  was  no  consideration  for  the  settle- 
ment and  release  mentioned  in  the  second  paragraph  of  an- 
swer; and  the  third  was  addressed  to  that  part  of  the  second 
paragraph  of  answer  which  alleged  a  settlement  and  release 
of  her  claim,  as  administratrix,  against  this  appellee,  for  the 
reason  that  there  was  no  consideration  of  any  nature  for 
such  release  and  settlement  of  her  said  claim  as  such  admin- 
istratrix. 

The  first  paragraph  of  reply  now  before  us  is  addressed 
to  the  second  and  third  paragraphs  of  answer,  and  seeks 
to  avoid  the  release  mentioned  in  the  answers,  upon  the 
grounds  that  it  was  procured  from  appellant  by  appellee 
through  fraud  and  misrepresentations ;  that  no  part  of  said 
$750  was  received  by  appellant,  but  was  received  by  Flora  J. 
Gipe  as  her  individual  property  and  so  used,  and  that 
the  release  by  her  as  administratrix,  under  the  facts,  made 
appellee  liable  as  a  party  to  a  devastavit. 

On  the  former  appeal,  it  was  held  that  *'the  mere  receipt 
of  the  money  in  both  capacities  did  not  per  se  involve  a 
waste  of  the  trust,'*  as  she  would  be  bound  to  account  for 
the  money  received  on  the  probate  side  of  the  court,  and 
therefore  appellee  was  not  a  party  to  a  devastavit. 
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The  only  question  in  this  case  not  decided  on  the  former 
appeal  is  presented  by  the  .exception  taken  to  the  action  of 

the  court  in  giving  to  the  jury  a  peremptory  instruc- 
3.    tion  to  find  for  appellee,  and  by  appellant  assigned  as 

a  reason  for  a  new  trial.  The  question  arises  upon 
the  evidence.  It  is  the  contention  of  appellant  that  she  was 
induced  to  execute  the  release  through  the  fraudulent  rep- 
resentations of  appellee,  and  the  evidence  supporting  this 
contention  should  have  been  submitted  to  the  judgment  of 
the  jury.  The  evidence  most  favorable  to  appellant  in  this 
regard  is  as  follows:  At  the  time  the  release  was  signed 
three  persons  were  present,  namely,  Mr.  Eddy,  representing 
appellee,  Mrs.  Gipe,  the  appellant,  and  her  brother-in-law, 
Warren  T.  Gipe.  In  support  of  the  reply  Mrs.  Gipe  testified 
that  she  was  the  administratrix  prosecuting  this  action  for 
the  benefit  of  her  children;  that  she  first  met  Mr.  Eddy, 
after  her  husband's  death,  at  the  court-house  in  Indianap- 
olis, on  January  11,  1898 ;  that  Mr.  Eddy  said  she  would 
have  to  be  appointed  administratrix  before  she  could  draw 
her  husband's  wages;  that  she  was  appointed,  and  in  com- 
pany with  her  brother-in-law  and  Mr.  Eddy  went  to  the 
bank,  where  she  was  paid  the  wages  due;  that  Mr.  Eddy 
said  the  voucher  had  not  come  for  the  benefit  money,  and 
that  he  would  notify  Mr.  Gipe  when  it  came;  that  he  did 
notify  Mr.  Gipe,  and  he  and  appellant  went  to  Mr.  Eddy's 
oflSce  in  the  Union  Station  at  Indianapolis.  She  further 
testified:  ''Mr.  Eddy  said  the  papers  had  come  for  the 
$750,  and  I  signed  my  name,  'Flora  J.  Gipe,'  and  he  said  I 
would  have  to  sign  it  as  'Flora  J.  Gipe,  Administratrix,'  and 
I  asked  why.  He  said  that  was  a  form  to  get  my  money,  and 
I  said  I  did  not  want  to  do  anything  that  would  injure  my 
children,  and  he  said  what  did  I  mean  by  that?  I  said'  I 
did  not  know  what  they  would  want  to  do  in  the  near  future 
on  the  death  of  their  father.  He  said  that  was  just  a  mere 
form  to  get  my  $750.  I  said  the  $750  was  mine,  as  I  was  his 
widow.     He  said  that  was  a  form  that  they  have  to  go 
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through  to  get  the  $750/'  She  received  the  money  and  used 
it  to  pay  on  her  property.  Nothing  was  said  about  the  $750 
settling  any  claim  as  administratrix  for  the  children.  Prac- 
tically the  same  conversation  was  related  by  Warren  T.  Gipe, 
and  in  addition  she  said  to  him:  **  'How  about  that,  War- 
ren?' [referring  to  what  she  should  do  about  signing  the  re- 
lease]. I  said:  *I  do  not  know  anything  about  it.'  Eddy 
said:  *It  is  just  a  matter  of  form,  and  you  must  sign  as 
widow  and  then  as  administratrix.  Everything  is  all 
right'" 

There  is  no  relation  of  trust  or  confidence  in  this  case. 
The  parties  were  dealing  at  arm's  length.  There  is  nothing 
to  indicate  that  appellant  was  not  a  woman  of  at  least  ordi- 
nary sagacity,  or  that  she  was  not  fully  competent  to  under- 
stand and  take  care  of  her  interests.  She  knew  that  she 
must  sign  the  release  as  administratrix  in  order  to  get  the 
$750.  It  is  not  claimed  that  any  representations  made  by 
appellee's  agent  prevented  appellant  from  reading  the  paper 
signed  by  her,  or  that  she  was  thereby  prevented  from  being 
fully  apprised  of  its  legal  effect,  or  that  she  relied  upon 
such  statements,  nor  does  it  appear  that  she  was  deceived 
by  the  wording  of  the  instrument,  or  that  she  did  not  under- 
stand its  contents.  It  is  apparent  from  her  evidence  that 
she  had  in  mind  a  probable  suit  against  the  company  for 
damages,  and  the  probable  effect  of  signing  the  instrument 
as  administratrix  was  not  ovcrli>o\'ed  or  unconsidered  by 
her.  Two  methods  of  settlement  were  in  fact  open  to  her: 
(1)  The  right  to  the  immediate  benefits  from  the  certificate 
in  the  voluntary  relief  fund  department,  and  (2)  the  right 
to  pursue  her  remedy  at  law.     The  acceptance  of  one 

4,  precluded  her  right  to  the  other.  Baltimore,  etc.,  R, 
Co,  V.  Ray  (1905),  36  Ind.  App.  430;  Pittsburgh, 
etc.,  R,  Co,  V.  Moore  (1899),  152  Ind.  345,  44  L.  R.  A.  638. 
It  was  a  subject  the  parties  might  legally  compromise  and 
settle.  Pittshurgli,  etc,  R.  Co.  v.  Oipe,  supra.  The  release 
on  its  face  shows  a  settlement  in  compliance  with  the  agree- 
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ment  in  the  application  for  membership  in  said  relief  de- 
partment. ■  This  release  should  be  upheld  unless  its  execu- 
tion was  induced,  as  charged  in  the  reply,  by  false  repre- 
sentations of  past  or  existing  material  facts,  which  were 
relied  on  by  appellant,  and  whereby  she  was  misled  into  a 
settlement  she  would  not  otherwise  have  accepted.  Bennett 
V.  Mclntire  (1889),  121  Ind.  231,  234,  6  L.  R.  A.  736. 

5.  This  action  was  begun  prior  to  the  taking  effect  of  the 
act  of  1907  (Acts  1907,  p.  46,  §5308  Burns  1908). 

Fraud  is  never  presumed.  Phelps  v.  Smith  (1888), 
116  Ind.  387.  It  is  a  question  of  fact  to  be  deter- 
mined by  the  trial  court  or  the  jury  which  hears  the  evi- 
dence (Tyler  v.  Davis  [1905],  37  Ind.  App.  557),  the  bur- 
den resting  on  the  party  asserting  it,  and  is  established  as 
any  other  essential  fact  in  the  case.  National  State  Bank  v. 
Vigo  County  Nat.  Bank  (1895),  141  Ind.  352,  50  Am.  St. 
330;  Personette  v.  Cronkhite  (1895),  140  Ind.  586. 

On  the  question  we  are  now  considering,  the  burden  of  the 

issue  was  upon  appellant,  and,  regarding  the  right  of  the 

trial  court  to  direct  a  verdict,  in  West  fall  v.  Wait, 

6.  9upra,  it  is  said:     **If  the  evidence  was  of  such  a 
character  as  to  make  it  clear  to  the  court  that  a  ver- 
dict, if  returned  for  appellant,  on  whom  the  burden  of  the 
issue  rested,  could  not  stand,  then  it  became  the  duty  of  the 

court  to  direct  a  verdict  for  appellees,  and  there  could 

7.  be  no  error. in  so  doing,''  citing  cases.      See,  also, 
Qoode  V.  Elwood  Lodge,  etc.   (1903),  160  Ind.  251, 

256;  Williams  V,  Resetter  (1900),  25  Ind.  App.  132;  Burns 
V.  Smith  (1902),  29  Ind.  App.  181,  94  Am.  St.  268.  In  re- 
spect to  the  right  of  the  trial  .judge  to  direct  a  verdict 
against  the  party  on  whom  the  burden  rests,  the  court  in 
Dunnington  v.  Syfers  (1901),  157  Ind.  458.  said:  '*The 
rule  to  the  effect  that  where  there  is  a  'scintilla'  of  evidence 
the  trial  court  must  permit  the  case  to  be  submitted  to  the 
jury  for  their  determination  does  not  prevail  in  this  State." 
Vol.  41—11 
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Oleson  V.  Lake  Shore,  eic,  R.  Co.  (1896),  143  Ind.  405,  32 
L.  R.  A.  149;  Meyer  v.  Manhattan  Life  Ins,  Co.  (1896),  144 
Ind.  439;  Diezi  v.  Hammond  Co.  (1901),  156  Ind.  583. 

In  the  case  at  bar  we  have,  to  support  the  claim  of  fraud, 
the  statements  of  appellee's  agent,  that  the  instrument  pre- 
sented to  appellant  for  signature  was  just  a  mere  form  to 
get  the  $750,  or  was  a  form  that  they  have  to  go  through 
to  get  the  $750,  ** everything  is  all  right.''  Three  rational 
inferences  only  could  have  been  draAvn  from  Eddy's  state- 
ments: (1)  His  opinion  as  to  the  legal  effect  of  the  instru- 
ment, (2)  a  statement  of  a  fact  regarding  a  form  of  release 
the  company  required  to  be  signed  before  paying  the  money, 
(3)  ''everything  is  all  right,"  meaning  that  the  release 
would  not  affect  the  rights  of  the  children,  and  was  a  form 
necessary  to  get  the  money. 

Admitting  that  the  first  and  third  inferences  were  misrep- 
resentations as  to  the  legal  effect  of  the  instrument,  they 
would  not  amount  to  a  legal  fraud.     Burt  v.  Bowles 

8.  (1879),  69  Ind.  1 ;  Fry  v.  Day  (1884),  97  Ind.  348; 
Mullen  V.  Beech  Grove  Driving  Park  (1878),  64  Ind. 
202,  207.  In  Clem  v.  New  Castle,  etc.,  R.  Co.  (1857),  9  Ind. 
488,  489,  68  Am.  Dec.  653,  it  is  said:  **As  a  general  rule, 
a  party  who  has  been  induced  to  execute  an  agreement,  by 
reason  of  the  fraudulent  representations  of  the  other  party, 
may  set  up  such  representations  in  bar  of  an  action  on  the 
agreement.  But  this  rule  is  subject  to  various  exceptions ;  and 
one  of  them  occurs  when  the  representations,  though  false, 
relate  to  the  legal  effect  of  the  instrument  sued  on.  Every 
person  is  presumed  to  know  the  contents  of  the  agreement 
which  he  signs,  and  has,  therefore,  no  right  to  rely  on  the 
statements  of  the  other  party  as  to  its  legal  effect." 

As  to  the  second  inference,  if  the  company  had  actually 
adopted  the  form  of  release  presented  to  appellant  to  sign, 
and  there  is  nothing  to  the  contrary,  such  representation  was 
not  untnie,  and  consequently  not  fraudulent.  Therefore, 
applying  the  settled  niles  of  law  in  this  State  to  the  evidence 
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claimed  to  support  the  allegations  of  fraud,  the  trial  court 
did  not  err  in  directing  a  verdict  for  appellee. 

Judgment  affirmed. 

Comstock,  C.  J.,  Roby,  Rabb  and  Hadley,  JJ.,  concur. 
Watson,  P.  J.,  absent. 


Retherford  bt  al.  v.  Wright  et  al. 

[No.  6,051.     Filed  January  31,  1908.] 

Principal  and  Agent.  —  Notice.  —  Mortgages.  —  Deeds.  —  Husband 
and  Wife. — Where  a  husband  negotiates,  on  behalf  of  his  wife,  a 
purchase  of  lands,  his  knowledge,  obtained  before  the  completion 
of  the  transaction,  of  a  mortgage  thereon,  is  notice  to  such  wife 
of  such  encumbrance ;  and  she  takes  subject  thereto. 

Prom  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Suit  by  Arthur  C.  Wright  against  Mary  E.  Retherford 
and  others.  Prom  a  decree  for  plaintiff,  defendant  Rether- 
ford and  another  appeal.    Affirmed. 

John  A.  Kersey,  for  appellants. 

Robert  T.  St.  John,  William  H.  Charles  and  Willard  B. 
Oemmill,  for  appellees. 

Roby,  C.  J. — Appellee  Wright  was  plaintiff.  The  suit 
was  one  to  foreclose  a  mortgage  executed  by  Adaline  Sutton, 
her  husband  joining  therein,  to  secure  the  payment  of  six 
promissory  notes  aggregating  $275,  given  by  said  mortgagor 
to  said  plaintiff.  Appellant  Mary  E.  Retherford  and  her 
husband  were  made  defendants,  and  it  was  alleged  that  the 
real  estate  described  in  said  mortgage  had  been  conveyed 
to  her  by  said  Adaline  Sutton,  her  husband  joining  therein, 
after  the  execution  of  said  mortgage,  and  that  said  appellant 
took  said  conveyance  with  full  notice  and  knowledge  of  said 
mortgage.  The  issue  was  formed  by  a  general  denial.  The 
court  found  for  the  plaintiff  and  rendered  a  decree  in  ac- 
cordance with  such  finding,  foreclosing  said  mortgage. 
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The  suflBciency  of  the  evidence  to  sustain  the  finding  is 
presented  and  ingeniously  argued.  The  finding  is  in  entire 
accord  with  the  proof.  The  transfer  from  Mrs.  Sutton  to 
Mrs.  Retherford  was  negotiated  between  their  respective  hus- 
bands. It  is  contended  that  knowledge  of  said  mortgage^by 
Mr.  Retherford  at  a  time  anterior  to  the  actual  execution  of 
the  deed,  and  not  communicated  to  his  wife,  is  not  sufficient 
to  charge  her  with  notice  thereof. 

The  principle  that  knowledge  by  an  agent  is  not  knowledge 
by  the  principal,  unless  obtained  in  the  transaction,  is  in- 
voked to  sustain  this  point.  The  vice  in  th6  argument  is  in 
nartx)wing  the  scope  of  the  agency  to  the  precise  time  when 
a  deed  was  executed.  It  is  in  evidence  that  knowledge  of  the 
encumbrance  was  obtained  by  appellant's  husband  while 
acting  for  her  in  the  negotiations  which  culminated  in  the 
transfer  of  title  to  her.  The  doctrine  invokea  is  not  appli- 
cable to  the  facts. 

The  findings  are  sustained  by  the  evidence,  and  the  judg- 
ment is  therefore  affirmed. 


Jones  v.  Leeds  et  al. 

[No.  5,959.     Filed  January  31,  1908.] 

1.  Pleading. — Complaint. — Quieting  Title. — Otoneiship. — ^A  genera) 
allegation  of  th(^  ownership  of  the  land  in  question  is  sufficient 
in  a  suit  to  quiet  title,    p.  167. 

2.  Quieting  Title. — Adopted  Children, — Decree  of  Adoption. — 
Evidence. — A  suit  by  an  adopted  daughter  for  partition  and  to 
quiet  title  to  lands  owned  by  her  foster-parents,  is  not  founded 
upon  the  decree  of  adoption;  but  such  decree  is  evidence  of  her 
title,    p.  irjT. 

3.  Adoption.— JMrm//cf/on.--rnder  §§868,  870  Bums  1908,  §823 
R.  S  1881,  and  Arts  1883,  p.  fH,  the  circuit  court  of  the  county 
wherein  the  adopted  child  resides  has  Jurisdiction  over  proceed- 
injxs  In  adoption,    p.  107. 

4.  Same. — Jun'fidictioti. — Decree. — ^A  decree  of  adoption  entered 
in  a  suit  therefor,  wherein  the  court  had  Jurisdiction  of  the  par- 
ties thereto,  Is  not  void.    p.  167. 
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5.  Courts. — Jurisdiction, — Limited, — Presumptions. — Where  a  court 
of  limited  Jurisdiction  is  shown  to  have  had  Jurisdiction  in  a 
suit,  the  same  presumptions  are  indulged  in  favor  of  its  actions, 
as  in  cases  of  courts  of  general  Jurisdiction,    p.  168. 

G-  Judgment. — Collateral  Attack, — Adoption. — Where  the  record, 
in  an  adoption  proceeding,  affirmatively  shows  that  the  court  had 
jurisdiction,  its  decree  therein  is  not  subject  to  a  collateral  at- 
tack,   p.  168. 

7.  Statutes. — Cmistruction. — Intent, — Courts,  In  the  construction 
of  a  statute,  will  endeavor  to  ascertain  and  enforce  the  legisla- 
tive intent,    p.  169. 

8.  Adoption. — Decree, — Defects  in  Procedure. — The  status  of  an 
adopted  child  is  determined  by  the  decree  of  adoption;  and  de- 
fects in  the  procedure  do  not  invalidate  such  decree,    p.  169. 

J).  Judgment. — Avoidance  of, — Equity. — An  answer  purporting  to 
avoid  the  legality  of  a  decree  of  adoption,  is  of  an  equitable  na- 
ture, and  Is  governed  by  equitable  principles,    p.  170. 

10.  Adoption. — Decree, — Acquiescence. — ^Where  a  decree  provides 
that  the  husband  and  wife  adopted  plaintiff  as  their  daughter 
and  the  petition  therefor  was  subscribed  and  attested  only  by 
the  husband,  the  wife  recognizing  the  validity  of  such  decree  dur- 
ing her  life  and  treating  the  plaintiff  as  her  own  child,  equity 
will  not  permit  the  heirs  of  such  wife  to  take  advantage  of  errors 
in  the  proceedings  leading  up  to  such  decree'  in  order  to  defeat 
plaintiff*s  rights  as  heir.    p.  170. 

From  Howard  Superior  Court ;  B,  F.  Harness,  Judge. 

Suit  by  Daisy  D.  Jones  against  Prank  J.  Leeds  and  others. 
From  the  decree  entered,  plaintiff  appeals.    Reversed, 

George  Lyster,  Blacklidge,  Shirley  &  Wolf  and  B.  C. 
Moon,  for  appellant. 

Bell  <fe  Purdum,  for  appellees. 

TVatson,  J. — This  was  a  suit  to  quiet  title,  and  for  parti- 
tion of  certain  real  estate  of  which  appellant  claimed  to 
be  the  owner,  as  an  heir  by  adoption,  of  Louisa  W.  Leeds 
and  Josiah  M.  Leeds.  Louisa  W.  Leeds,  in  her  lifetime,  was 
the  owner,  and  seized  of  all  of  said  real  estate,  and  all  the 
parties  claim  through  her.  At  the  request  of  appellant  the 
court  found  the  facts  specially.  In  substance  they  are  as 
follows:  Louisa  W.  Leeds,  in  her  lifetime,  was  the  owner 
of  the  real  estate  in  question,  and  died  intestate  the  owner 
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thereof.  She  was  survived  by  her  husband,  Josiah  M.  Leeds, 
three  sons  bom  in  wedlock,  and  an  adopted  daughter,  ap- 
pellant herein.  On  June  12,  1880,  Josiah  M.  and  Louisa  W. 
Leeds  petitioned  the  Howard  Circuit  Court  for  the  adoption 
of  Daisy  Rammel,  appellant  in  this  cause.  The  words  "and 
Louisa  W.  Leeds"  were  interlined  in  the  petition  after  the 
same  was  written.  Said  petition  was  not  signed  or  verified 
by  Louisa  W.  Leeds.  The  petitioners  were  husband  and 
wife  at  the  time  of  said  adoption.  The  child  adopted  was 
at  that  time  three  years  old,  without  any  property  what- 
ever, and  a  resident  of  Howard  county,  Indiana.  Her 
mother  was  dead,  and  her  father  resided  in  Marion  county, 
Indiana,  but  he  appeared  in  open  court  and  consented  to 
the  adoption.  The  petition  was  signed  and  verified  by  J.  M. 
Leeds.  On  said  date,  the  petitioners  being  present,  the  court, 
having  examined  the  petition  and  being  satisfied  that  it 
would  be  for  the  interest  of  said  child,  decreed  that  said 
child  be,  and  she  was,  adopted  by  said  Josiah  ^I.  and  Louisa 
W.  Leeds,  and  that  she  "be  entitled  to  receive  all  the  rights 
and  interest  in  the  estate  of  Josiah  M.  and  Louisa  W.  Leeds, 
by  descent  or  otherwise,  that  said  child  would  if  the  natural 
heir  of  said  foster-father  and  foster-mother,  and  that  from 
and  after  this  date  said  Josiah  M.  and  Louisa  W.  Leeds  shall 
occupy  the  same  position  towards  said  child  that  they  would 
if  the  natural  father  and  mother,  and  be  liable  for  mainte- 
nance,  education  and  in  every  other  way  responsible  as  nat- 
ural father  and  mother." 

Upon  these  facts  the  stated  conclusions  of  law  were  that 
appellant  (1)  was  duly  adopted  by  Josiah  M.  Leeds,  and 
(2)  became  thereby  one  of  his  heirs,  but  (3)  that  the  adop- 
tion proceedings  were  void  as  to  Louisa  W.  Leeds,  and  (4) 
appellant  did  not  become  thereby  an  heir  of  said  Louisa  W. 
Leeds.  A  decree  was  entered  in  favor  of  appellees  as  to  the 
real  estate  owned  by  Louisa  W.  Leeds  at  her  death.  From 
this  decree  an  appeal  was  taken  to  this  court,  assigning  as 
errors:    (1)  The  third  conclusion  of  law  stated  by  the  court 
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upon  the  facts  found;  (2)  the  fourth  conclusion  of  law 
stated  by  the  court  upon  the  facts  found ;  (3)  overruling  the 
motion  for  a  new  trial. 

In  a  suit  to  quiet  title  to  real  estate  and  for  partition  of 
the  same,  the  derivation  of  the  title  asserted  need  not  be  al- 
leged, but  a  general  allegation  of  the  ownership  of 

1.  the  real  estate  in  question  is  sufl8cient.     City  of  La- 
Fayette  v.  Wabash  R,  Co.  (1902),  28  Ind.  App.  497; 

SJieiterly  v.  Axt  (1906),  37  Ind.  App.  687;  Blakely  v.  Bo- 
ruff  (1880),  71  Ind.  93;  Utterback  v.  Terhune  (1881),  75 
Ind.  363;  Pipes  v.  Hobbs  (1882),  83  Ind.  43;  Weaver  v. 
Apple  (1897),  147  Ind.  304. 

Therefore,  it  was  unnecessary  to  allege  the  facts,  which 

established  the  adoption,  in  order  to  support  her  cause  of 

action.    Furthermore,  said  cause  is  not  an  action  upon 

2.  the    decree    of    adoption,    nor    is    said    decree    the 
basis  of  this  action.    The  decree  of  the  Howard  Cir- 
cuit Court  was  admissible  as  evidence  of  appellant's  right 

« 

to  possession  and  partition  of  the  land  in  question.  Quinn 
V.  Quinn  (1894),  5  S.  Dak.  328,  58  N.  W.  808,  49  Am.  St. 
875. 

But  appellees  insist  that  since  the  petition  was  not  signed 

and  verified  by  Louisa  W.  Leeds  the  judgment  was  not  valid 

as  to  her.    It  is  contended  that  the  court,  in  this  case, 

3.  exercised  special  statutory  power,  not  according  to 
the  course  of  the  common  law,  and  therefore  it  stands 

upon  the  same  ground  and  is  governed  by  the  same  rules  as 
courts  of  limited  and  inferior  jurisdiction.  By  statute, 
§§868,  870  Bums  1908,  §823  R.  S.  1881,  Acts  1883,  p.  61, 
the  Howard  Circuit  Court,  being  the  circuit  court  of  the 
county  wherein  the  adopted  child  resided,  was  given  juris- 
diction and  authorized  to  render  a  decree  of  adoption  in  a 
proper  proceeding  of  this  kind.  It  affirmatively  appears 
from  the  record  that  all  the  parties  necessary  to  such 

4.  decree  were  present  before  the  court,  were  there  as 
parties  to  such  adoption  proceedings,  and  consented  to 
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the  decree.  Thus  the  court  had  jurisdiction  both  of  the 
persons  and  the  subject-matter  necessary  to  render  said 
judgment.  Therefore  said  judgment  was  not  void  for  want 
of  jurisdiction.  Roberts  v.  Leutzke  (1903),  39  Ind.  App. 
577;  Weston  v.  Lumley  (1870),  33  Ind.  486,  494;  Board, 
etc.,  V.  Markle  (1874),  46  Ind.  96,  111;  Coolman  v.  Flem- 
ing (1882),  82  Ind.  117;  Lantz  v.  Maffett  (1885),  102  Ind. 
23,  28;  Wilson  v.  Otis  (1902),  71  N.  H.  483,  53  Atl.  439,  93 
Am.  St.  564;  Van  Fleet,  Collat.  Attack,  §61. 

Where  a  court  of  limited  jurisdiction  is  shown  to  have 
jurisdiction,  the  same  presumptions  are  indulged  as 

5.  in  a  court  of  general  jurisdiction.     Davis  v.  Bickel 
(1900),  25  Ind.  App.  378;    Bemhamer  v.  Hoffman 

(1899),  23  Ind.  App.  34. 

Hence,  conceding  appellees'  contention,  the  record  in  the 

adoption  proceedings  shows  that  the  court  which  rendered 

the  decree  had  jurisdiction,  and  its  decree  is  not  open 

6.  to    attack    except    in    a    suit    for    that    purpose. 
Appellees'  contention  is  subject  to  the  objection  that 

it  is  a  collateral  attack  upon  a  decree.  In  Van  Fleet, 
Collat.  Attack,  §3,  it  is  said :  '* A  collateral  attack  on  a  judi- 
cial proceeding  is  an  attempt  to  avoid,  defeat,  or  evade  it,  or 
to  deny  its  force  and  effect  in  some  manner  not  provided 
by  law.  •  •  •  Any  proceeding  provided  by  law  for 
the  purpose  of  avoiding  or  correcting  a  judgment,  is  a 
direct  attack  which  will  be  successful  upon  showing  the 
error;  while  an  attempt  to  do  the  same  thing  in  any  other 
proceeding  is  a  collateral  attack,  which  will  be  successful 
only  upon  showing  a  want  of  power."  The  vital  question 
in  this  case  is  as  to  appellant's  title.  To  show  this  she  pro- 
duced in  evidence  a  decree  of  adoption  by  the  Howard  Cir- 
cuit Court  whereby  her  status  as  a  child  of  Louisa  W. 
Leeds,  by  adoption,  and  her  right  to  share  in  the  latter 's 
estate,  are  established.  Appellees  attempted  to  avoid  and 
annul  such  status  by  showing  that  said  decree  was  void  be- 
cause of  the  failure  of  said  Louisa  to  verify  the  petition  for 
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adoption,  thereby  attempting  to  show  that  appellant  has  no 
title  to  the  real  estate  in  question.  This  is  a  collateral  at- 
tack upon  the  judgment  of  adoption,  and  can  not  be  main- 
tained. Spencer  v.  Spencer  (1903),  31  Ind.  App.  321,  99 
Am.  St.  260;  Soules  v.  Rohinson  (1902),  158  Ind.  97,  92  Am. 
St.  301 ;  Hall  V.  Durham  (1886),  109  Ind.  434. 

Appellees  also  invoke  the  rule  that,  since  the  suit  for 

adoption  is  in  derogation  of  the  common  law,  the  statute 

must  be  strictly  construed.     In  construing  statutes 

7.  the  court  will  endeavor  to  ascertain  and  carry  out 
the  legislative  intent.    Abbott  v.  Inman  (1905),  35 

Ind.  App.  262;  Hoffmeyer  v.  State  (1906),  37  Ind.  App. 
526;  State  v.  Myers  (1896),  146  Ind.  36;  State  Board,  etc, 
V.  Holliday  (1898),  150  Ind.  216,  42  L.  R.  A.  826. 

The  intention  of  the  legislature  was  to  require  a  petition 

setting  out  the  facts  necessary  to  show  a  cause  for  a  decree  of 

adoption,  and  the  truth  of  such  averments  was  to  be 

8.  attested  by  the  oath  of  the  person  petitioning.     The 
decree  of  the  court  established  a  status  for  the  child, 

sought  to  be  adopted,  and  is  the  sole  and  only  source  for  de- 
termining that  status.  The  other  steps  in  the  proceeding  are 
of  no  avail  in  the  absence  of  such  decree,  and  in  this  State 
there  can  be  no  legal  adoption  in  any  other  manner.  To 
protect  and  promote  the  interest  of  the  adopted  child  is  the 
primary  object  in  the  mind  of  the  court  empowered  to  make 
such  a  decree.  That  omissions  from  the  strict  statutory  re- 
quirements will  not  necessarily  annul  the  established  status 
of  the  child  has  been  d^ided  in  many  jurisdictions.  Crocker 
V.  Batch  (1900),  104  Tenn.  6,  55  S.  W.  307;  Ferguson  v. 
Herr  (1902),  64  Neb.  649,  667,  90  N.  W.  625,  94  N.  W.  542; 
Barnard  v.  Barnard  (1886),  119  111.  92,  98.  8  N.  E.  320; 
Flannigan  v.  Howard  (1902),  200  111.  396,  65  N.  E.  782,  59 
L.  R.  A.  664,  93  Am.  St.  201 ;  Wilson  v.  Otis,  supra;  Parsons 
V.  Parsons  (1898),  101  Wis.  76,  77  N.  W.  147,  70  Am.  St. 
894;  Quinn  v.  Quinn,  supra. 
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The  heirship  of  an  adopted  child  is  established  by  the  or- 
der of  the  court  adopting  such  child.  The  case  of  Quinn  v. 
Qidnn,  supra,  involved  the  right  of  the  adopted  heir  to  in- 
herit as  such  from  the  foster-father.  The  contention  was 
that  the  contract  as  to  property  rights  between  the  adopting 
parent  and  the  mother  of  the  child  was  not  in  writing.  The 
court  said:  **The  respondent  contends  that  the  fact  that 
the  plaintiff  is  heir  of  Quinn  is  conclusively  established  by 
the  order  [of  adoption].  We  fully  agree  with  counsel  in 
this  contention.  The  order  is  that  said  plaintiff  'shall  be 
capable  of  inheriting  the  estate  of  said  Ilollis  S.  Quinn.' 

*  *  *  But  in  the  case  at  bar,  as  we  have  seen,  the  plain- 
tiff, by  judicial  proceedings  was  duly  adopted  as  the  child 
and  heir  of  said  Hollis  Quinn ;  and  this  proceeding,  in  our 
view  of  the  case,  renders  it  unnecessary  to  discuss  or  con- 
sider the  questions   discussed  by  counsel   in   their   brief. 

*  *  *  The  fact  that  the  plaintiff  was  legally  adopted  and 
made  the  heir  of  said  Quinn  by  the  order  of  the  court  is  the 
important  and  controlling  element  in  this  case." 

In  the  case  at  bar  the  defense  is  to  avoid  the  effect  of 

the  decree  of  adoption,  and  being  so  it  is  of  an  equitable 

nature.     Josiah  M.  and  Louisa  W.  Leeds  asked  the 

9.  court  to  make  the  decree  of  adoption,  and  thus  in- 
voked the  jurisdiction  of  the  court.    It  was  upon  their 

motion  that  the  order  was  made.     The  validity  of  the  pro- 
ceedings was  recognized  by  Louisa  W.  Leeds  during  her 
lifetime,  and  challenged  for  the  first  time  by  her  heirs. 

10.  Appellees  cannot  be  permitted,  by  a  court  of  equity, 
to  take  advantage  of  a  wrong,  if  any,  to  the  prejudice 

and  injury  of  the  innocent  party,  after  the  lapse  of  many 
years,  during  all  of  which  time  the  status  of  the  child,  as 
fixed  by  the  court,  has  been  recognized  by  all  the  parties  to 
the  proceedings.  Brown  v.  Brown  (1885),  101  Ind.  340; 
Appeal  of  Wolfe  (1888),  TPa.  St.),  13  Atl.  760;  Wilson  v. 
Otis,  supra. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
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court  so  to  restate  its  conclusions  of  law  as  to  be  consistent 
with  this  opinion. 
Judgment  reversed. 


City  of  Huntington  v.  Stuver. 

[No.  6,112.    Filed  January  31,  1908.] 

1.  Pleading. — Complaint. — Municipal  Corporations, — Negligence. — 
Defective  Sidewalks. — A  complaint  alleging  that  defendant  city 
suffered  and  permitted  the  boards  in  a  sidewalk  to  become  loose 
and  removed,  thereby  causing  the  plaintiff,  who  was  traveling 
thereon  in  the  darkness,  to  stumble  and  Injure  himself,  states  a 
cause  of  action,    p.  172. 

2,  Same. — Complaint. — Allegations. — A  complaint  stating,  although 
awkwardly,  all  of  the  facts  necessary  to  constitute  a  cause  of 
action,  is  sufficient,  where  a  person  of  common  understanding 
would  know  what  was  intended,    p.  173. 

3-  Same. — Complaint. — Motion  to  Make  More  Specific. — Negli- 
gence.— Defective  Sideicalkfi. — ^A  motion  to  make  more  specific 
is  the  remedy,  where  a  complaint  for  injuries  caused  by  a  de- 
fective sidewalk  falls  to  show  (1)  on  which  side  of  the  street 
such  sidewalk  was  located,  and  (2)  the  particular  spot  where 
plaintiff  was  injured,    p.  173. 

4-  Same. — Complaint. — Cities. — Defective  Sidewalks. — Location  of 
Accident. — A  comi)lalnt  alleging  that  defendant  city  maintained 
a  defective  board  sidewalk  with  loose  planks  thereon  and  open- 
ings therein,  and  that  plaintiff  in  the  night  stepped  "into  an 
opening  in  said  walk,  caused  by  the  boards'  being  removed  or 
slipped  aside,"  suilicientiy  shows  that  plaintiff  was  injured  at 
the  place  where  tlie  defect  existed,    p.  174. 

5.  Same. — Complaint,—  I)cf  erf  I  rr  t^'idriralks. — yotice  to  Citii. — A 
complaint  alleging?  that  defendant  cily  *\sufTered  and  permit t(Ml 
said  sidewalk  to  become  out  of  repair  and  dangerous,"  and  that 
such  city  "had  notice  and  knowledge  of  such  dangerous  condi- 
tion *  *  ♦  but  negligently  suffered  and  i)ermitted  the  same 
to  be  and  remain  in  a  dangerous  condition,"  shows  that  the  de- 
fect existed  prior  to  the  plaintiff's  Injury,  and  that  the  city  had 
notice  thereof,    p.  174. 

ij.  Municipal  Corporations. — Sidewalks. — Duty  in  Reference  to. — 
Municipal  corporations  are  under  the  continuing  duty  of  using 
ordinary  care  to  keep  their  sidewalks  In  a  safe  condition,    p.  174. 

7.  Trial. — Question  for  Jury. — Reasonable  Time  for  Repairing 
Defective  Sidewalk. — What  is  a  reasonable  time  within  which  a 
city,  after  obtaining  knowledge  of  a  defect  in  its  sidewalk,  should 
repair  same,  is  a  question  for  the  jury.    p.  175. 
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Prom  Huntington  Circuit  Court;  James  C.  Branyan^ 
Judge. 

Action  by  Edward  Stuver  against  the  City  of  Huntington. 
From  a  judgment  for  plaintiff  defendant  appeals.  Af- 
firmed, 

W.  A,  Branyan,  for  appellant. 

R,  A.  Kaufman  and  C.  W,  Watkins,  for  appellee. 

Myers,  J. — ^Appellee  sued  appellant  for  damages  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  appellant's 
negligent  failure  to  keep  in  repair  one  of  its  sidewalks. 
The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
for  want  of  facts  was  addressed  and  overruled.  Answer  in 
denial,  trial  by  jury,  and  verdict  for  $375.  Appellant 's  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

The  suflficiency  of  the  complaint  to  withstand  a  demurrer 
for  want  of  facts  is  the  only  question  presented. 

It  appears  from  the  complaint  that  Cline  street  is  a  pub- 
lice  thoroughfare  within  the  limits  of  appellant  corporation ; 
that  it  was  used  by  the  public ;   that  on  and  prior  to 

1.  January  22,  1905,  for  the  purpose  of  public  travel, 
board  walks  were  placed  along  the  south  end  of  said 
street,  which  walks  were  imdcr  the  control  of  the  city;  that 
appellant  ''suffered  and  permitted  said  sidewalk  to  become 
out  of  repair  and  dangerous  for  travel  thereon,  and  had 
suffered  some  of  the  boards  to  become  loose  and  to  be  re- 
moved along  said  walk;"  that  appellant  **had  notice  and 
knowledge  of  such  dangerous  condition  of  said  walk,  and 
neglected  to  have  the  same  repaired,  but  negligently  suf- 
fered and  permitted  the  same  to  be  and  remain  in  a  dan- 
gerous condition,  with  boards  loose  and  removed;"  that 
after  dark,  on  said  January  22,  appellee,  while  passing 
along  said  street,  **  stepped  into  an  opening  in  said  walk, 
caused  by  the  boards'  being  removed  or  slipped  aside,  cans- 
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ing  him  to  fall  in  such  a  manner  as  to  break  one  of  the 
bones  of  his  left  leg  and  dislocate  his  ankle ;  •  ♦  *  that 
his  said  injury  was  caused  wholly  by  the  carelessness  and 
ne^ect  of  said  defendant  in  permitting  said  walk  to  be  and 
remain  in  a  dangerous  condition  and  out  of  repair,  and 
whoUy  without  any  fault  on  the  part  of  this  plaintiff.'' 

While  this  complaint  seems  to  be  carelessly  drawn,  we  can 

not  say  that  it  does  not  state  facts  sufficient  to  require  an 

answer  or  to  enable  a  person  of  common  understand- 

2.  ing  to  know  what  was  intended.     §343  Bums  1908, 
§338  R.  S.  1881.    While  certainty  in  pleading  is  still 

required  (Speeder  Cycle  Co.  v.  Teeter  [1897],  18  Ind.  App. 
474),  an  awkwardly  stated  fact  will  be  given  its  full  intend- 
ment, and  if  the  pleading  is  defective  such  defect  must  be 
one  affecting  the  substantial  rights  of  the  adverse  party,  as, 
for  instance,  the  omission  of  a  fact,  proof  of  which  is  neces- 
sary to  sustain  the  action,  otherwise  the  defect  is  one  of  form, 
and  harmless  error.  Elliott,  App.  Proc,  §640;  §407  Bums 
1908,  §398  R.  S.  1881. 

City  of  Indianapolis  v.  Cauley  (1905),  164  Ind.  304,  was 

an  action  by  Cauley  against  the  city  of  Indianapolis  and 

another  to  recover  damages  for  personal  injuries  by 

3.  reason  of  the  fall  of  a  certain  bridge  over  White  river, 
alleged  to  have  been  caused  by  the  negligence  of  ap- 
pellants, and  it  was  there  held  **that  in  cases  of  this  class  a 
general  charge  of  negligence  is  suflBcient  to  withstand  a  de- 
murrer. Here  it  is  charged  that  the  city  negligently  permit- 
ted the  bridge  to  ^ei  out  of  repair  and  dangerous  for  traffic, 
and,  *well  knowing  said  bridge  was  out  of  repair  and  dan- 
gerous for  traffic,  negligently  suffered  the  same  to  remain 
out  of  repair,  and  negligently  suffered  it  to  be  used  by  the 
street-car  company  and  the  public  for  travel. '  These  allega- 
tions are  clearly  sufficient  under  the  rule.''  The  court  also 
held  that  had  the  defendant  desired  and  had  it  been  en- 
titled to  more  specific  information  *'it  had  an  ample  remedy 
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by  motion."  Under  this  authority  appellant's  remedy  in  the 
case  at  bar  to  obtain  information  in  regard  to  which  side  of 
the  street  the  defect  in  the  sidewalk  was  on,  and  the  par- 
ticular place  in  the  sidewalk  where  appellee  fell  and  was  in- 
jured, was  by  motion  to  make  the  complaint  more  specific. 

Appellant  also  insists  that  the  complaint  does  not  allege 

that  appellee  was  injured  at  the  place  where  the  walk  was 

danirerous  and  out  of  repair.     With  this  contention 

4.  we  cannot  agree,  for,  in  our  judgment,  the  allegations 
of  the  complaint  clearh''  show  the  contrary. 

It  is  not  directly  and  positively  alleged  when  the  walk  be- 
came dangerous  and  out  of  repair,  or  the  exact  time  when 
appellant  became  possessed  of  this  knowledge,  but  it  is 

5.  alleged  that  appellant  suffered  and  permitted  the  walk 
to  become  out  of  repair  and  dangerous  for  travel,  and 

had  notice  and  knowledge  of  this  condition,  and  neglected  to 
have  the  same  repaired,  but  negligently  suffered  and  permit- 
ted the  same  to  remain  in  a  dangerous  condition.  This  lan- 
guage clearly  shows  that  the  walk  was  in  a  dangerous  con- 
dition prior  to  January  22,  the  day  of  the  accident,  for  un- 
less it  had  prior  to  that  time  become  in  a  dangerous  condi- 
tion, it  could  not  be  said  to  remain  or  continue  in  a  condition 
which  did  not  previously  exist.  Therefore,  giving  the  lan- 
guage of  the  complaint  its  full  meaning,  the  sidewalk  must 
be  said  to  have  been  out  of  repair  and  dangerous  for  travel, 
to  the  knowledge  of  appellant,  for  a  time,  at  least,  prior  to 
the  accident.  The  rule  is,  that  a  city  must  keep  its 
6.  sidewalks  in  reasonably  safe  condition  for  persons  law- 
fully using  them.  City  of  Delphi  v.  Lowery  (1891), 
74  Ind.  520,  39  Am.  Rep.  98;  City  of  Anderson  v.  Fleming 
(1903),  160  Ind.  597,  ^Q  L.  R.  A.  119.  And,  in  case  such 
walk  should  become  defective  and  dangerous,  the  city  must 
exercise  reasonable  care  and  diligence  to  repair  the  same,  or 
to  prevent  injury  after  knowledge  of  the  dangerous  defect, 
or  after  it  ought  to  have  known  of  it  in  the  exercise  of  rea- 
sonable care  and  diligence.    Where  the  complaint  shows  a 
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defective  and  dangerous  condition  of  the  street,  to 
7.  the  knowledge  of  the  city,  prior  to  an  accident  alleged 
to  have  been  caused  by  the  city's  negligence  in  failing 
to  repair  such  defect,  the  question  of  time  after  receiving 
such  knowledge  within  which  to  remedy  such  dangerous  con- 
dition may  be  one  of  fact  for  the  jury.  The  allegations  of 
this  complaint  in  regard  to  the  time  the  sidewalk  was  out  of 
repair,  and  when  appellant  received  knowledge  of  such  de- 
fects prior  to  the  date  of  the  accident,  presented  questions  to 
be  submitted  to  the  jury  under  instructions  from  the  court, 
on  the  theory  that  it  should  appear  that  the  city  had  a  rea: 
sonable  time  to  remedy  the  defect  and  make  the  way  safe  or 
take  steps  to  prevent  the  injury  after  obtaining  knowledge 
of  the  condition  of  the  walk  before  it  can  be  said  to  be  liable 
in  damages. 

Judgment  affirmed. 


Reliance  Manufacturing  Company  v.  Langley. 

[No.   5,871.    Filed   October   15,    1907.    Rehearing  denied   Jauuary 

31.  1908.] 

1.  Appeal. — Technical  Objections  to  Record. — Complaint. — Suffl- 
ciency. — Where  a  cause  must  be  reversed  upon  other  grounds, 
technical  defects  in  the  record,  precluding  the  questioning  of  the 
complaint,  will  not  be  considered,  and  in  the  interest  of  both 
parties  upon  another  trial,  the  sufficiency  of  the  paragraphs  of 
the  complaint  will  lie  considered,    p.  177. 

2.  Pleadii<7G. — Complaint. — Master  and  Servant, — Negativing  No- 
tice of  Defects. — In  a  commou-law  action  by  a  servant  against 
his  master  for  personal  Injuries  caused  by  defective  appliances, 
the  complaint  must  negative  the  servant's  knowledge  of  such 
defects,    p.  177. 

3.  Same. — Complaint. — Master  and  Servant. — Statutory  Duty. — ^A 
complaint  by  a  servant  counting  upon  the  master's  statutory 
liability,  must  allege  facts  showing  that  such  master  violated  a 
statutory  duty.    p.  178. 

4.  Master  and  Servant. — Factory  Act. — Defective  Elevators. — 
Statutes.— Section  8025  Burns  1008,  Acts  1809,  p.  231,  §5,  requir- 
ing owners  and  lessees  of  certain  manufacturing,  mercantile  and 
Industrial    establishments    (1)    to   enclose   and   secure   elevator 
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shafts,  where.  In  the  opinion  of  the  factory  inspector,  it  Is  neces- 
sary, (2)  to  provide  proiwr  trap  or  automatic  doors  for  freight 
elevators,  if,  in  the  opinion  of  the  factory  inspector,  safety  re- 
quires it,  and  (3)  reipiirlng  the  factory  inspector  to  Inspect  ele- 
vators and  require  that  they  be  kept  safe,  imposes  the  absolute 
duty  upon  such  owners  and  lessees  to  provide  their  elevators  with 
safety  devices,  only  where  so  ordered  by  the  factory  inspector, 
p.  178. 

5.  Statutes. — Factory  Act. — Construction. — Kindred  Sister-State 
Legislation. — In  determining  whether  §8025  Burns  1908,  Acts 
1899,  p.  231,  §5,  imiwaes  upon  factory  owners  an  absolute  duty  to 
provide  their  elevators  with  safety  devices,  kindred  similar  legisla- 
tion in  other  states,  wherein  it  had  been  decided  that  an  absolute 
duty  was  not  thereby  imposed,  should  be  given  great  weight, 
p.  181. 

6.  Same. — Factory  Act. — Elevators. — Criminal  Law. — Damages. — 
The  violation  of  §8025  Burns  1908,  Acts  1899,  p.  231,  §5,  requiring 
factory  owners  and  lessees  to  provide  certain  precautions  for  the 
safety  of  their  elevators,  when  ordered  by  the  factory  Inspector, 
being  penalized  by  a  subsequent  section  (§8045  Bums  1908, 
Acts  1899,  p.  231,  §25).  constitutes  a  misdemeanor,  and  also  sub- 
jects such  owners  and  lessees  to  a  civil  action  for  damages,    p.  181. 

7.  Words  and  Phrases. — *'SfialV' — Factory  Act. — Tlie  word 
"shall,"  as  used  In  §8025  Burns  1008,  Acts  1809,  p.  231,  §5,  provid- 
ing that  the  factory  insi)ector  "shall"  require  that  elevators  be 
kept  in  a  safe  condition,  imi)orts  that  tliey  shall  be  where  neces- 
sary and  practicable,    p.  181.  * 

8.  Appeal. — Instnictifms. — Interroyatories. — Master  and  Servant. 
— Assumptifjn  of  Risk.— The  giving  of  an  instruction  that  defend- 
ant was  under  the*  statutory  duty  of  providing  safety  devices  on 
the  elevator  used  in  its  establishment,  regardless  of  any  order  on 
the  part  of  the  factory  insi>ector.  constitutes  reversible  error, 
where  the  answers  to  the  interrogatories  show  that  plaintifT  knew 
of  the  defect,    p.  182. 

Prom  Porter  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Isaac  H.  Langley  against  the  Reliance  Manu- 
facturing Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $1,000,  defendant  appeals.    Reversed. 

Elmer  E.  Stcvoison,  for  appellant. 

Crumpacker  d'  Moran  and  E.  J.  Bower,  for  appellee. 

Hadley,  J. — The  appellee  brought  this  action  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
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by  him  by  the  breaking  of  a  rope  cable  of  a  freight  hoist 
or  elevator,  and  the  falling  of  the  car  in  the  factory  of  the 
appellant  where  appellee  was  employed.  The  amended  com- 
plaint upon  which  the  case  was  tried  is  in  two  paragraphs. 
The  negligence  charged  against  appellant  in  each  of  said 
paragraphs  was  in  using  a  rope  that  was  old,  worn  out, 
frayed  and  rotten  to  sustain  and  move  the  car,  and  in  failing 
to  provide  safety  devices  to  prevent  the  falling  of  the  car 
in  the  event  of  the  breaking  of  the  rope  or  cable.  The 
first  paragraph  of  the  complaint  averred  that  appellee 
had  no  knowledge  of  this  defective  and  dangerous  condi- 
tion. The  second  paragraph  contained  no  such  averments. 
A  separate  demurrer  was  filed  to  each  paragraph  of  the  com- 
plaint, which  demurrers  were  overruled.  Answer  by  gen- 
eral denial,  trial,  and  verdict  and  judgment  for  appellee. 

It  is  earnestly  contended  by  appellant  that  the  court  erred 
in  overruling  its  demurrer  to  each  paragraph  of  the  com- 
plaint.   In  the  consideration  of  this  question  we  are 

1.  met  at  the  threshold  with  the  technical  objection  of 
appellee  that  no  question  is  presented  by  the  record 

on  this  ruling  of  the  lower  court.  In  view  of  the  fact  that, 
in  our  opinion,  this  cause  should  be  reversed  on  other 
grounds,  we  deem  it  unnecessary  to  pass  on  this  technical 
objection,  and,  to  avoid  the  question 's  arising  in  a  subsequent 
trial,  we  deem  it  to  the  best  interests  of  all  parties  to  express 
our  opinion  upon  the  paragraphs  of  the  complaint. 

Without  going  into  the  averments  of  the  first  paragraph, 
it  seems  clear  that  it  avers  sufficient  facts  to  show  a  common- 
law  liability  for  negligence  on  the  part  of  appellant 

2.  and  a  cause  of  action  in  appellee,  and  the  demurrer 
was  properly  overruled.     The  second  paragraph   is 

insufficient  to  show  a  common-Jaw  action,  in  that  it  does  not 
aver  that  appellee  had  no  knowledge  of  the  defective  con- 
ditions as  set  out  in  the  complaint,  and  which  are  averred 
as  negligent  acts  on  the  part  of  appelLaut. 
Vol.  41—12 
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It  is  not  sufficient  to  show  a  statutory  liability,  for  the 

reason  that  it  does  not  show  the  violation  of  any  statutory 

duty  on  the  part  of  appellant.    One  who  relies  upon 

3.  the  statute  must  bring  himself  fully  and  clearly  with- 
in all  its  provisions.    Laporte  Carriage  Co.  v.  SvXlen- 

der  (1905),  165  Ind.  290. 

The  question,  however,  upon  which  this  case  must  be  de- 
termined is  upon  the  twenty-fifth  instruction  given  to  the 
jury  by  the  court  upon  its  own  motion  over  the  objec- 

4.  tion  of  appellant.     The  instruction  was  as  follows: 
''Under  §7087e  Bums  1901  it  is  made  the  duty  of 

an  employer  of  labor,  who  provides  apparatus  used  for  an 
elevator  in  his  establishment,  to  keep  the  same  in  a  safe  con- 
dition, with  proper  safety  devices  whereby  the  cabs  or  cars 
will  be  securely  held  in  the  event  of  accident  to  the  cable, 
rope  or  hoisting  machinery  thereof,  and  the  statute  makes  it 
the  duty  of  the  state  factory  inspector  to  inspect,  and  re- 
quires that  this  be  done.  This  statute  makes  a  master  guilty 
of  negligence  in  failing  to  comply  by  providing  such  safety 
appliances,  and,  in  the  absence  of  contributory  negligence, 
the  servant  may  recover  for  injuries  which  he  suffers,  where 
the  failure  of  the  master  to  provide  said  appliances  is  the 
proximate  cause  of  the  injury;  and  the  servant  does  not 
assume  the  risk  of  injury  merely  by  knowledge  upon  his 
part  of  such  violation  of  the  statute  and  failure  to  comply 
therewith  upon  the  part  of  the  master.  However,  he  must  be 
free  from  contributory  negligence."  It  is  insisted  that  this 
instruction  is  erroneous,  since  neither  the  section  of  the 
statute  referred  to  therein  nor  any  other  statute  of  this 
State  arbitrarily  imposes  upon  the  owner,  lessee  or  agent  of 
a  factory  the  duty  of  maintaining  safety  devices  upon  all 
elevators  without  regard  to  whether  he  has  been  so  required 
or  ordered  by  the  factory  inspector.  The  section  referred 
to  is  as  follows :  *  *  It  shall  be  the  duty  of  the  owner  or  lessee 
of  any  manufacturing  or  mercantile  establishment,  laundry, 
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renovating  works,  bakery  or  printing  oflSce,  where  there  is 
an  elevator,  hoisting  shaft  or  well  hole,  to  cause  the  same 
to  be  properly  and  substantially  inclosed  or  secured,  if  in 
the  opinion  of  the  chief  inspector  it  is  necessary,  to  pro- 
tect the  lives  or  limbs  of  those  employed  in  such  establish- 
ment. It  shall  also  be  the  duty  of  the  owner,  agent  or 
lessee  of  each  such  establishment  to  provide,  or  cause  to  be 
provided,  if  in  the  opinion  of  the  chief  inspector,  the  safety 
of  persons  in  or  about  the  premises  should  require  it,  such 
proper  trap  or  automatic  doors  so  fastened  in  or  at  all  ele- 
vator ways  as  to  form  a  substantial  surface  when  closed,  and 
so  constructed  as  to  open  and  close  by  the  action  of  the  ele- 
vator in  ite  passage,  either  ascending  or  descending,  but  the 
requirements  of  this  section  shall  not  apply  to  passenger 
elevators  that  are  closed  on  all  sides.  The  chief  inspector 
shall  inspect  the  cables,  gearing  or  other  apparatus  of  ele- 
vators in  the  establishments  above  enumerated  and  require 
that  the  same  be  kept  in  safe  condition  with  proper  safety 
devices  whereby  the  cabs  or  cars  will  be  securely  held  in 
event  of  accident  to  the  cable  or  rope  or  hoisting  machinery, 
or  from  any  similar  cause."  §8025  Burns  1908,  Acts  1899, 
p.  231,  §5.  This  section  may  be  separated  into  three  divi- 
sions: (1)  The  duty  is  impose^  upon  the  owner,  lessee  or 
agent  to  have  the  elevator  shaft  or  well  hole  properly  and 
substantially  enclosed  and  secured,  if,  in  the  opinion  of  the 
factory  inspector,  it  is  nec.essary  for  the  proper  protection 
of  the  employes.  (2)  The  duty  is  imposed  upon  the  owner, 
lessee  or  agent  to  have  proper  trap  or  automatic  doors,  so 
fastened  in  or  at  elevator  ways,  so  constructed  as  to  open  and 
close  by  the  action  of  the  elevator  in  its  passage,  and  so  fas- 
tened in  or  at  elevator  ways  as  to  form  a  substantial  sur- 
face when  closed,  if,  in  the  opinion  of  the  factory  inspector, 
safety  requires  it.  The  requirements  of  this  division  do 
not  apply  to  passenger  elevators  enclosed  on  all  sides.  (3) 
The  duty  is  imposed  upon  the  factory  inspector  to  inspect 
the  cables,  gearing  and  other  apparatus  of  such  elevators, 


180  APPELLATE  COURT  OP  INDIANA, 

Reliance  Mfg.  Co.  v.  Lan^ley — 41  Ind.  App.  175. 

and  require  that  they  be  kept  in  a  safe  condition  and  with 
proper  safety  devices. 

The  first  two  subdivisions  impose  certain  specific  pre- 
scribed duties  upon  the  owner,  lessee  or  agent  of  a  factory. 
Under  the  conditions  named,  the  last  does  not  in  terms  im- 
pose any  duty  upon  the  owner,  lessee  or  agent,  but  does 
impose  a  duty  upon  the  inspector.  If  the  last  subdivision 
can  be  said  to  impose  a  statutory  duty  upon  the  owner, 
lessee  or  agent  to  maintain  safety  devices  on  all  elevators  of 
the  class  designated  in  the  section,  without  regard  to  the  or- 
der or  action  of  the  inspector,  then  the  instruction  in  ques- 
tion was  properly  given.  If,  on  the  other  hand,  this  subdi- 
vision does  not  have  such  force,  then  the  giving  of  said  in- 
struction was  error.  The  plain  words  of  the  clause  in  ques- 
tion enjoin  upon  the  inspector  the  duty  of  seeing  that  the 
owner  performs  a  common-law  duty,  and  also  invests  him 
with  authority  to  compel  such  performance.  To  say  that  the 
clause  means  more  than  this,  necessitates  the  insertion  of 
words  not  there,  and  the  imposition  of  a  duty  not  defined. 
The  evident  scope  and  purpose  of  this  whole  section  is  to 
protect  the  lives  and  limbs  of  persons  in  factories  and  work- 
shops from  accidents  in  and  about  elevators.  But  it  is  also 
evident  the  legislature  intanded  that  this  protection  should 
be  reasonable  and  practical,  and  not  arbitrary  or  oppresssive. 
Other  duties  with  regard  to  elevators  are  clearly  imposed 
upon  the  owners  by  this  section,  conditioned  upon  the  dis- 
cretion of  the  inspe(»tor.  If  the  legislature  had  intended  ar- 
bitrarily to  impose  upon  all  owners,  lessees  or  agents  the 
duty  of  maintaining  safety  devices  on  all  elevators,  it  would 
have  said  so.  There  is  nothing  to  indicate  the  omission  oc- 
curred by  inadvertence  or  mistake.  The  act  seems  to  have 
been  carefully  drawn  to  cover  the  subjects  intended.  The 
explanation  is  found  in  the  fact  that  prior  to  this  enact- 
ment it  had  been  frequently  determined  in  the  courts  of  this 
State  and  other  states  that  on  some  elevators  and  hoists, 
under  certain  conditions  and  circumstances  safety  devices 
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were  neither  practical  nor  necessary.  Sievers  v.  Peters,  etc, 
Lumber  Co.  (1898),  151  Ind.  642;  Hall  v.  Murdoch  (1897), 
114  Mich.  233,  72  N.  W.  150 ;  Kern  v.  DeCastro,  etc,  Co. 
(1890),  125  N.  Y.  50,  25  N.  E.  1071;  Hoehmann  v.  Moss 
Engraving  Co.  (1893),  23  N.  Y.  Supp.  787. 

It  is  proper  to  presume  that  the  legislature  understood 
the  obligations  of  the  parties,  as  determined  in  these  deci- 
sions, when  it  passed  the  act  in  question,  and  recog- 

5.  nized  that  the  rights  and  interests  of  all  parties 
might  best  be  protected  if  left  in  the  hands  of  the  fac- 
tory inspector.  The  legislature  did  not  deem  it  best  arbi- 
trarily to  provide  that  the  shafts  should  be  enclosed  or  that 
automatic  traps  or  doors  should  be  maintained.  We  can 
see  no  reason  why  the  legislature  should  depart  from  this 
rule  with  reference  to  safety  devices,  and,  in  the  absence  of 
any  words  expressing  such  intention,  it  would  be  traveling  in 
realms  of  imagination  to  hold  that  the  legislature  intended 
to  impose  the  duty  of  providing  safety  devices  for  all  ele- 
vators, without  regard  to  their  character,  practicability  or 
necessity.    The  act  is  highly  penal.    By  section  twenty-five 

(Acts  1899,  p.   231,   §8045  Bums   1908)    violations 

6.  thereof  are  punishable  by  fine.    We  do  not  think  it 
would  be  seriously  contended  by  any  one  that  an 

owner  could  be  successfully  prosecuted  under  the  facts  in 
this  case  for  failure  to  maintain  safety  devices  on  an  elevator 
of  this  character.  And  yet,  if  such  act  constituted  a  viola- 
tion of  any  of  the  provisions  of  the  statute,  he  could  be  so 
prosecuted.  If  he  had  not  violated  any  of  its  provisions, 
there  is  no  statutory  liability  for  such  failure.  This  seems 
to  be  an  illustrative  test  of  the  section  in  question. 

.It  is  contended  that  the  use  of  the  word  ** shall"  in  the 

clause  in  question  leaves  the  inspector  no  discretion,  and 

amounts  to  a  hard  and  fast  mandate  to  the  owner  to 

7.  provide  safety  devices  in  all  cases.    But  this  conten- 
tion is  not  tenable.    Section  8029  Bums  1908,  Acts 
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1899,  p.  231,  §9,  provides  that  all  vats,  pans,  saws,  etc.,  shall 
be  properly  guarded.  But  the  Supreme  Court  has  held  that 
this  language  does  not  mean  that  all  such  machinery  shall 
have  guards,  but  that  only  such  machinery  should  be  so 
guarded  as  is  practicable  and  necessary.  Robertson  v.  Ford 
(1905),  164  Ind.  538. 

In  this  case,  quoting  with  approval  from  Glens  Falls,  etc., 
Co.  V.  Travelers  Ins.  Co.  (1900),  162  N.  Y.  399,  56  N.  E. 
897,  the  court  say:  *'  *We  think,  however,  that  the  legisla- 
ture could  not  have  intended  that  every  piece  of  machinery 
in  a  large  building  should  be  covered  or  guarded.  This 
would  be  impracticable.  What  evidently  was  intended  was 
that  those  parts  of  the  machinery  which  were  dangerous  to 
the  servants  whose  duty  required  them  to  work  in  its  im- 
mediate vicinity  should  be  properly  guarded,  so  as  to  mini- 
mize, as  far  as  practicable,  the  dangers  attending  their  la- 
bors. Human  foresight  is  limited,  and  masters  are  not 
called  upon  to  guard  against  every  possible  danger.  They 
are  required  only  to  guard  against  such  dangers  as  would 
occur  to  a  reasonably  prudent  man  as  liable  to  happen.'  " 
And  the  court  further  quotes  from  Cobb  v.  Welcher  (1894), 
75  Hun  283,  26  N.  Y.  Supp.  1068,  as  follows:  *'We  do  not 
understand  the  statute  to  make  the  factory  man  an  insurer 
of  the  safety  of  his  employes,  or  that  it  requires  him  to 
guard  against  extraordinary  accidents  which  careful  and 
prudent  men  could  not  foresee  or  anticipate  as  liable  to  oc- 
cur.'' 

There  being  no  statutory  duty  upon  appellant  to  maintain 

safety  devices  on  the  elevator  in  question,  at  least  until  so 

ordered  by  the  factory  inspector,  the  giving  of  said 

8.     instruction  was  error,  and,  it  being  shown  by  answers 

to  the  interrogatories  that  appellee  was  aware  of  the 

jiiisence  of  the  safety  devices  and  there  being  a  question  as 

to  whether  he  had  knowledjje  of  the  defective  rope,  this  error 

cannot  be  said  to  be  harmless. 
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Cause  reversed,  with  instruction  to  grant  a  new  trial. 
Myers,  Comstock,  Rabb  and  Roby,  J  J.,  concur.    Watsou, 
J.,  not  participating. 


Equitable  Life  Assurance  Society  of  the 
United  States  v.  Perkins. 

[No.  5.822.     Fileil  March  19.  1907.     Reheiirliig  denied  June  5,  1907. 
Transfer  denied  January  31,  1908.] 

1.  Insurance.— &/er/<on. — Waiver. — Burden  of  Proof. — ^Where  as- 
Rured*s  right  of  action  dei)ends  upon  his  election  to  accept,  or 
the  company's  waiver  of,  a  provision  of  his  policy,  the  burden  is 
upon  such  assured  to  show  such  election  or  waiver,    p.  185. 

2.  Same. — Withdratcal  of  Reserve. — yotice. — Waiver. — Question 
for  Jury. — Where  assured  failed  to  notify  the  company  of  his 
election  to  withdraw  his  accumulated  reserve,  but  the  company 
"lapsed"  his  policy  and  denied  any  liability  thereunder,  the  ques- 
tion whether  the  company's  acts  in  "lapsing*'  such  policy  and 
denying  liability  constituted  a  waiver  of  Its  right  to  demand  as- 
sured's  election,  was  properly  submitted  to  the  Jury.    p.  185. 

3.  Trial. — Instructions. — Insurance. — Policy. — Place  of  Execution. 
— ^rfVn  Instruction,  in  an  action  uiM)n  an  insurance  policy  th^t  If 
the  assured  made  an  application  for  a  policy  of  insurance,  and 
puld  the  premium  uiK)n  the  policy  to  be  Issued,  whose  terms  had 
l)oen  agreed  upon;  that  such  apiilication  had  been  forwarded  to 
New  York  for  acceptance  at  the  home  office  of  the  company,  and 
that  such  ap[)llcatIon  was  accepted,  and  the  ]K)Iicy  issued  and 
returned  to  its  Kentuclcy  agent  for  unconditional  delivery  to  as- 
sured in  Kentucky,  the  policy  would  be  governed  by  the  New 
York  law,  is  correct,    p.  180. 

4.  Contracts. — Offer. — Acceptance, — The  acceptance,  by  word, 
writing,  or  conduct,  of  an  explicit  offer,  creates  a  contract,    p.  186. 

Ti.  Same. — Offer. — Acceptance  hjj  Letter. — Lcj*  Contractus. — Where 
an  explicit  offer  is  made  to  a  i)erson  in  another  state,  and  such 
offer  Is  accei)te<l  unconditionally  by  a  letter  mailed  in  due  course, 
the  mailing  of  such  letter  closes  the  contract;  and  such  contract 
la  governed  by  the  law  of  the  state  in  which  the  letter  is  mailed, 
p.  187. 

(>.  Triai^ — Question  for  Jury. — Insurance. — Notice  of  Forfeiture. — 
Where  assured  testltted  that  ho  received  from  the  company  no 
notice  of  the  forfeiture  of  Ills  policy,  and  two  agents  of  the  com- 
imny  prcKhiced  separate  copies  of  such  notice,  which  were  ma- 
terially different,  the  ipiestion  whether  a  notice  of  forfeiture  was 
mailed  to  assured  is  for  the  Jury.    p.  189. 
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7.  IKSURAKCK. — Forfeitures, — Notice. — Where  a  statute  provides 
that  a  forfeiture  of  an  insurance  policy  can  l>e  enforced  only 
after  notice  is  sent  to  the  assured,  the  giving  of  such  notice  is  a 
condition  precedent  to  the  company's  right  to  forfeit,    p.  189, 

8.  Same. — Recovery  of,  hy  Bankrupt. — ^Where  a  bankrupt,  think- 
ing, and  being  legally  advised,  that  his  insurance  policy  was 
wholly  worthless,  failed  to  include  same  in  his  schedule  In  bank- 
ruptcy, and  no  trustee  in  bankruptcy  was  ever  appointed,  such 
bankrupt  being  afterwards  discharged,  he  has  the  legal  right  to 
maintain  an  action  on  such  policy.  Comstock,  J.,  dissenting, 
p.  189. 

From  Superior  Court  of  Vanderburgh  County;  John  H. 
Foster,  Judge. 

Action  by  Charles  G.  Perkins  against  the  Equitable  Life 
Assurance  Society  of  the  United  States.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed, 

James  T.  Walker,  C.  A.  DeBriiler,  John  D.  Welman  and 
0,  B,  DeBruier,  for  appellant. 

Oeorge  K.  Denton,  Woodfin  Z>.  Bobinson  and  William  E. 
Stilwell,  for  appellee. 

RoBY,  P.  J. — ^Action  by  appellee  to  recover  the  alleged 
surrender  value  of  a  life  insurance  policy  issued  to  him  by 
appellant  on  March  21,  1882.  There  was  a  trial  by  jury,  a 
verdict  for  appellee,  with  answers  to  interrogatories.  Ap- 
pellant's motions  for  judgment  on  the  answers  to  interrog- 
atories, notwithstanding  the  general  verdict,  and  for  a  new 
trial,  were  each  overruled,  and  judgment  rendered  on  the 
verdict  for  $4,419.14. 

The  errors  assigned  and  discussed  are  that  the  court  erred 
in  overruling  each  of  said  motions.  The  evidence  shows, 
without  conflict,  that  appellant,  in  1882,  issued  the  policy 
sued  on,  by  which  it  insured  appellee's  life  in  the  sum  of 
$5,000,  and  further  provided  that  at  the  end  of  fifteen  years, 
if  living,  he  should  be  entitled  to  any  one  of  five  options,  one 
of  which  was  to  take  the  surrender  value  of  the  policy  in 
cash.    Appellee  paid  his  annual  premiums  of  $260.55  each, 
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regularly  for  twelve  years,  at  the  end  of  which  time  he  be- 
came unable  to  make  any  further  payments,  and  the  policy, 
on  May  14, 1894,  was  marked  by  appellant  upon  its  books  as 
"lapsed."  The  policy  would  have  matured  on  March  18, 
1897.  On  July  9,  1897,  appellee  wrote  to  appellant  stating 
that  he  had  paid  premiums  for  twelve  years,  after  which  he 
was  compelled  to  cease  paying,  and  that  he  was  of  the  opin- 
ion that  he  was  entitled  to  a  share  of  the  reserve.  Appel- 
lant answered,  declining  to  recognize  his  claim,  upon  the 
stated  ground  that  the  policy  had  no  surrender  value  until 
the  end  of  the  fifteen  years,  at  which  time  it  had  lapsed  for 
non-pa3rment  of  premiums. 

There  is  a  provision  in  the  contract  by  which  it  devolved 
upon  appellee  to  give  notice  in  writing  of  his  election  to  with- 
draw his  share  of  the  accumulated  reserve  in  cash,  in 

1.  the  absence  of  which  notice  said  sum  would  be  ap- 
plied to  the  purchase  of  an  annuity.    No  notice  of  an 

election  to  withdraw  said  sum  in  cash  was  given,  and  it  is 
argued  that  in  the  absence  thereof  no  recovery  can  in  any 
event  be  had.  The  burden  was  upon  appellee  to  show;  an 
election  or  a  waiver  of  the  condition.  Wells  v.  Vermont  Life 
Ins.  Co.  (1902),  28  Ind.  App.  620. 

The  court  submitted  to  the  jury  the  question  of  whether 
such  condition  had  been  waived.     The  appellant  has  no  occa- 
sion to  complain  of  such  action.     It  denied  liability 

2.  upon  the  stated  specific  ground  that  the  policy  had 
been  forfeited.     It  marked  Ihe  same  upon  its  books 

as  "lapsed,"  and  whether  such  acts  were,  as  matter  of  law, 
sufScient  to  waive  the  objection  that  written  notice  of  elec- 
tion had  not  been  given  need  not  be  decided,  inasmuch  as 
they  were  indicative  of  an  intention  to  waive  such  provision, 
and  therefore  supportive  of  the  conclusion  reached  by  the 
jury. 

Appellee,  who  lived  in  Kentucky,  made  his  written  appli- 
cation for  insurance  on  March  13,  1882.    The  policy  was 
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dated  March  21,  and  the  date  fixed  for  the  payment 

3.  of  premium  and  the  completion  and  maturity  of  the 
policy  was  March  18.     The  application  was  made  at 

Henderson,  and  delivered  to  an  agent  of  appellant  in  the 
state  of  Kentucky.  The  application  was  forwarded  to  New 
York.  The  policy  in  suit  was  issued  in  New  York  and  trans- 
mitted to  appellee  in  Kentucky.  There  is  evidence  to  the 
effect  that  it  was  mailed  from  New  York  to  appellant's 
agents  in  Kentucky,  and  by  them  delivered  to  appellee.  Ap- 
pellee stated  that  he  received  the  policy  by  mail  at  Hender- 
son, either  directly  from  the  company  at  New  York  or  from 
its  agents  at  Louisville.  There  was  evidence  tending  to 
show,  and  the  general  verdict  of  the  jury  finds  the  fact  to 
be,  that  appellee  paid  the  first  premium  on  said  policy  at 
the  time  of  making  his  application.  Appellee  asserts  under 
these  facts  that  the  contract  between  the  parties  was  con- 
summated within  the  state  of  New  York,  and  that  the  law 
of  that  state  thereby  became  a  part  of  said  contract.  Ap- 
pellant, on  the  contrary,  asserts  that  the  contract  was  a  Ken- 
tucky contract,  and  therefore  governed  by  the  la^vs  of  Ken- 
tucky. The  court  upon  this  subject  instructed  the  jury  as 
follows:  **If  you  find  that  the  plaintiff  paid  the  first 
premium  on  the  policy  of  insurance  sued  on  at  the  time  the 
application  was  made,  and  that  the  terms  of  the  policy  that 
was  afterwards  issued  were  then  agreed  upon,  and  that  the 
application  was  accepted  b}'  the  company  at  its  head  oflSce, 
in  the  state  of  New  Yotk,  and  the  policy  issued  and  duly 
mailed  there  to  the  defendant's  agent  or  agents  in  the  state 
of  Kentucky,  for  unconditional  delivery  to  the  plaintiff,  and 
that  it  was  so  delivered,  then  the  contract  was  complete  when 
the  policy  was  mailed  in  the  state  of  New  York,  and  is  gov- 
erned by  the  laws  of  that  state. ' ' 

The  legal  proposition  as  thus  stated  is  sustained  by  au- 
thority.    The  offer  made  by  appellee  in  his  applica- 

4.  tion  needed  only  to  be  accepted  in  order  that  a  con- 
tract between  the  parties  be  created.     When  a  pro- 
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posal,  explicit  in  terms,  is  assented  to  by  the  party  to  whom 
it  is  made,  the  meeting  of  minds  necessary  to  the  formation 
of  a  contract  takes  place.  Of  course  a  mere  mental  deter- 
mination to  accept  is  not  sufficient,  but  the  assent  must  be 
an  expressed  one.  Such  expression  may  be  by  word  of 
mouth,  by  writing,  or  by  acts  which  show  it.  Fairbanks  v. 
Meyers  (1884),  98  Ind.  92;  Street  v.  Chapman  (1867),  29 
Ind.  142,  152. 

When  the  parties  are  separated,  the  rule  is  that  the  law 

of  the  place  where  the  last  act  necessary  to  full  and  complete 

formation  of  the  contract  is  done  is  the  law  of  the 

5.  contract,  and  that,  too,  although  knowledge  of  such 
acceptance  does  not  immediately  reach  the  proposer, 
and  therefore  the  deposit  in  the  post-office  of  a  letter  of  ac- 
ceptance, properly  addressed  and  stamped,  has  often  been 
held  to  close  the  contract.  Tayloe  v.  Merchants  Fire  Ins, 
Co.  (1850),  9  How.  (U.  S.)  390,  13  L.  Ed.  187;  Pittsburgh, 
etc.,  R.  Co.  V.  Racer  (1894),  10  Ind.  App.  503,  506;  Crom- 
well  V.  Yandes  (1878),  61  Ind.  495;  New  Albany,  etc.,  R. 
Co.  V.  McCormick  (1858),  10  Ind.  499,  501,  71  Am.  Dec.  337; 
Otis  V.  Payne  (1888),  86  Tenn.  663,  666,  8  S.  W.  848;  Ab- 
bott  V.  Shepard  (1868),  48  N.  II.  14;  note  to  Ford  v.  Buck- 
eye State  Ins.  Co.  (1869),  99  Am.  Dec.  663,  668.  There  was 
a  conflict  of  evidence  as  to  the  time  and  place  where  appellee 
paid  his  first  premium.  The  jury  found  that  such  premium 
was  paid  when  the  application  was  signed.  The  policy,  when 
issued,  contained  a  stipulation  that  premiums  thereon  were 
payable  at  the  office  of  the  company  in  New  York,  and  ap- 
pellant agreed  to  pay  the  sum  insured  at  said  office.  The 
policy  also  contained  a  receipt  acknowledging  the  payment 
of  the  first  premium.  Home  his.  Co.  v.  Oilman  (1887),  112 
Ind.  7,  12. 

The  circumstances  connected  with  the  transaction,  in  con- 
nection with  the  testimony  of  appellee,  fully  justified  this 
finding.  This  being  true,  the  last  and  only  act  necessary  to 
a  completion  of  the  contract  was  the  acceptance  by  appellant 
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of  the  proposition  contained  in  appellee's  application.  Had 
the  policy  issued  been  mailed  at  New  York  directly  to  ap- 
pellee, the  application  of  the  foregoing  elemental  proposi- 
tions would  conclude  the  matter.  Appellee  stated  that  he 
received  the  policy  by  mail,  either  from  appellant  at  New 
York  or  its  agents  at  Louisville.  There  was  evidence  intro- 
duced, and  not  contradicted,  to  the  effect  that  the  policy  was 
mailed  at  New  York  to  said  agents  in  Kentucky,  and  by  them 
transmitted  to  appellee.  Taking  this  fact  as  uncontroverted, 
the  question  for  determination  is  whether  the  deposit  of  the 
policy  in  the  mails,  addressed  to  the  agents  to  be  by  them 
delivered  to  the  assured,  evidenced  an  acceptance  of  ap- 
pellee's proposition.  In  Kentuclnj  Mut.  Ins.  Co.  v.  Jenks 
(1854),  5  Ind.  96,  the  Supreme  Court  had  before  it  the 
identical  question,  and  after  careful  consider^ation  of  the 
cases  and  a  review  of  the  authorities,  held  that  the  contract 
was  complete  when  the  policy  was  issued  and  thus  mailed. 
This  case  is  conclusive.  Its  authority  controls  and  its  rea- 
son accords  with  the  current  of  decision.  Kilhom  v.  PrtL- 
dential  Ins.  Co.  (1906),  99  Minn.  176,  108  N.  W.  861;  New 
York  Life  Ins.  Co.  v.  Babcock  (1898),  104  Ga.  67,  30  S.  E. 
273,  42  L.  R.  A.  88,  69  Am.  St.  134;  Newark  Mach.  Co.  ▼. 
Kenton  Ins.  Co.  (1893),  50  Ohio  St.  549,  35  N.  E.  1060,  22 
L.  R.' A.  768;  Harrigan  v.  Home  Life  Ins.  Co.  (1900),  128 
Cal.  531,  547,  58  Pac.  180,  61  Pac.  99 ;  Hallock  v.  Commer- 
cial  Ins.  Co.  (1857),  26  N.  J.  L.  268;  Hacheny  &  Beno  v. 
Leary  (1885),  12  Ore.  40,  7  Pac.  329;  Davis  v.  Aetna  Mut 
Fire  Ins.  Co.  (1892),  67  N.  H.  218,  34  Atl.  464;  McQarry  v. 
Nicklin  (1895),  110  Ala.  559,  17  South.  726,  55  Am.  St.  40; 
1  May,  Insurance  (4th  ed.),  §60.  Cases  in  which  policies 
contain  stipulations  that  they  should  not  be  binding  until 
delivered  to  the  assured  in  good  health,  etc.,  are  not  in  point, 
there  being  no  such  stipulation  in  the  policy  issued  to  ap- 
pellee. Cases  in  which  the  first  premium  was  not  paid  at  the 
time  that  the  application  was  made  are  not  in  point  upon 
the  facts  here  presented,  and  the  contract  must  be  construed 
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as  having  been  consummated  in  New  York  and  therefore 
subject  to  the  laws  of  that  state. 

The  statutes  of  New  York  forbade  the  forfeiture  of  any 

policy  of  insurance,  other  than  a  term  policy,  issued  by  a 

life  insurance  company,  because  of  nonpayment  of 

6.  any  premium  or  part  thereof,  required  by  said  policy 
to  be  paid,  **  unless  a  written  or  printed  notice,  stat- 
ing the  amount  of  said  premium,  interest,  instalment  or  por- 
tion thereof  due  on  such  policy,  the  place  where  it  should  be 
paid  and  the  person  to  whom  the  same  is  payable,  shall  be 
duly  addressed  and  mailed  to  the  person  whose  life  is  in- 
sured." The  jury,  in  answer  to  an  interrogatory,  found 
that  such  notice  was  not  given.  There  was  evidence  that  it 
was  not  received.  The  record  contains  two  copies  of  a  no- 
tice which  is  claimed  to  have  been  mailed.  Such  copies  were 
furnished,  one  by  S.  S.  McCurdy,  assistant  registrar,  and 
one  by  a  clerk  in  the  recorder's  department  of  the  appellant 
company.  These  copies  are  materially  different.  Such  fact 
may  have  led  the  jury  to  discredit  the  testimony. 

The  appellee  was  unable  to  pay  further  instalments  of 

premium,  and  the  absence  of  such  notice  did  not  cause  him 

to  make  default,  but  forfeitures  are  not  favored,  and, 

7.  where  the  insurer  is  obligated  to  give  notice  of  non- 
payment of  a  premium,  it  cannot  claim  a  forfeiture 

without  showing  that  it  has  given,  in  the  proper  way  and 
at  the  proper  time,  the  notice  required.  Ooodwin  v.  Provi- 
dence Sat;.,  etc,  Assn.  (1896),  97  Iowa  226,  66  N.  W.  157,  32 
L.  R.  A.  473,  59  Am.  St.  411 ;  Kerr,  Insurance,  §133.  It  fol- 
lows that  the  conclusion  reached  by  the  trial  court  upon  this 
branch  of  the  case  cannot  now  be  interfered  with. 

The  evidence  shows,  without  contradiction,  that  in  May, 
1901,  appellee  filed  his  petition  in  bankruptcy  in  the  dis- 
trict court,  for  the  district  of  Indiana,  together  with 

8.  schedules  as  required  by  the  bankrupt  act.     He  did 
not  include  among  the  list  of  his  assets  the  policy  sued 

upon.     It  was  omitted  for  the  sole  reason  that  he  was  ad- 
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vised  by  his  attorneys  that  it  was  without  value.  No  trustee 
was  appointed  and  the  bankrupt  was  thereafter  duly  dis- 
charged. Appellant's  contention  seems  to  be  that  appellee's 
innocent  failure  to  list  the  policy  as  an  asset  in  the  bank- 
ruptcy proceeding  entitles  it  to  retain  the  amount  for  which 
it  is  otherwise  liable.  The  contention  cannot  be  allowed. 
No  trustee  was  ever  appointed,  and  until  the  appointment  of 
a  trustee  the  legal  title  to  his  property  remains  in  the  bank- 
rupt. Rand  v.  Iowa  Cent.  B.  Co.  (1906),  186  N.  Y.  58,  78 
N.  E.  574;  Conner  v.  Lang  (1881),  104  U.  S.  228,  26  L.  Ed. 
723;  International  Bank  v.  Sherman  (1879),  101  U.  S.  403, 
25  L.  Ed.  866;  Fuller  v.  New  York  Fire  Ins.  Co.  (1903), 
184  Mass.  12,  67  N.  E.  879;  Leathern  &  Smith  Lumber  Co.  v. 
Nalty  (1902),  109  La.  325,  336,  33  South.  354;  Loveland, 
Bankruptcy  (3d  ed.),  §149.  Had  a  trustee  been  appointed, 
or  should  one  hereafter  be  appointed,  his  title  would  relate 
to  the  date  of  the  adjudication,  but  none  having  been  ap- 
pointed, it  has  not  left  appellee,  and  he  is  therefore  the  only 
person  at  the  present  time  who  could  maintain  the  action. 
There  are  a  number  of  other  questions  discussed,  but  they 
are  not  of  controlling  importance. 

Judgment  affirmed. 

Myers,  C.  J.,  Watson,  Hadley  and  Rabb,  JJ.,  concur. 
Comstock,  J.,  dissents. 

Dissenting  Opinion. 

Comstock,  J. — Action  by  appellee  against  appellant  to  re- 
cover the  alleged  surrender  value  of  a  life  insurance  policy. 
There  was  a  trial  by  jury  and  a  verdict  for  appellee  for 
$4,419.14.  With  the  verdict  the  jury  returned  answers  to  in- 
terrogatories. 

It  is  assigned  that  the  court  erred  (1)  in  overruling  the 
motion  for  judgment  in  favor  of  appellant  on  an- 
swers to  interrogatories;  (2)  in  overniling  appellant's 
motion  for  a  new  trial.  The  amended  complaint  alleges  that 
appellant,  on  March  13,  1882,  issued  to  appellee  a  policy  of 
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life  insurance,  agreeing  to  pay  to  appellee's  wife,  if  living, 
and,  if  not,  then  to  appellee,  his  executors,  administrators  or 
assigns,  $5,000  within  sixty  days  after  satisfactory  proof  of 
appellee's  death;  that  the  policy  was  issued  on  the  tontine 
dividend  savings  fund  plan,  and  that  the  tontine  dividend 
period  expired  March  18,  1897,  and  upon  the  completion  of 
that  period  the  holder  of  the  policy  might  withdraw  in  cash 
the  policy's  entire  share  of  the  assets,  which  share  appellant 
guaranteed  should  not  be  less  than  $2,784.95  in  addition  to 
the  surplus  apportionate ;  that  the  application  upon  which 
the  policy  was  issued  provided  that  the  surrender  value 
should  be  payable  to  appellee.  It  alleges  that  Annie  T.  Per- 
kins, the  beneficiary  of  the  policy,  died  on  the day  of 

,  1898,  leaving  the  appellee  surviving  her. 

The  sixth  paragraph  of  answer  alleges  that  the  appellee 
at  no  time  paid  the  annual  premium  on  the  policy  issued, 
which  became  due  on  March  18,  1894,  1895  and  1896,  or  any 
of  said  debts ;  that  on  July  14,  1897,  appellant  notified  the 
appellee  that  because  of  the  failure  to  pay  such  premiums 
the  policy  had  become  forfeited  and  void ;  that  the  appellee 
thereupon  abandoned  any  claim  to  said  policy,  and  agreed 
that  the  same  had  become  forfeited  and  void ;  that  he  did, 
on  May  13,  1901,  file  in  the  district  court  of  the  United  States 
his  petition  in  bankruptcy,  and  was  duly  adjudicated  a  bank- 
rupt; that  with  the  schedules  filed  in  his  petition  in  bank- 
ruptcy, which  were  verified  by  him,  he  stated  that  he  had  no 
policy  of  insurance  and  no  unliquidated  claims  of  any  na- 
ture; that  he  did  not  set  out  among  his  assets  in  any  place 
in  such  schedule  the  policy  in  suit,  nor  any  interest  therein, 
but  claimed  that  his  only  property  was  clothing  and  orna- 
ments of  the  person  amounting  to  $75,  which  were  set  off  to 
him  as  exempt  under  the  laws  permitting  exemptions  to 
householders. 

Appellee  filed  a  reply  to  the  answer,  the  first  paragraph 
of  which  was  a  general  denial  to  the  second,  third  and  fourth 
paragraphs  of  answer.    The  second  was  a  reply  to  the  fourth 
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paragraph  of  answer,  and  sets  out  a  statute  of  the  state  of 
New  York,  which  provides  that  the  repeal  of  a  statute  shall 
not  affect  or  impair  any  act  done  or  accruing  or  forfeiture 
incurred  prior  to  the  time  such  repeal  takes  effect,  but  the 
same  may  be  enforced  and  prosecuted  as  fully,  and  to  the 
same  extent,  ss  if  the  repeal  had  not  been  effected,  and  that 
all  actions  and  proceedings  done  prior  to  the  taking  effect 
of  such  repeal  may  be  prosecuted  and  defended  to  final  effect 
in  the  same  manner  as  they  might  if  such  provisions  were 
not  repealed,  and  that  such  statute  is  now  the  law  of  New 
York.  Appellee  also  filed  an  amended  fifth  paragraph  of 
reply,  in  which  he  admits  that  he  filed  the  petition  in  bank- 
ruptcy asking  that  he  be  adjudged  a  bankrupt,  and  that  on 
May  14,  1901,  he  was  adjudged  a  bankrupt,  but  says  that 
his  estate  was  duly  administered  and  settled,  and  that  on 
November  —  he  was  duly  discharged  in  bankruptcy.  He 
files  with  this  paragraph  of  answer  a  copy  of  his  certificate 
of  discharge.  He  further  alleges  that  only  one  claim  is  filed 
against  him  in  bankruptcy,  and  that  claim  has  been  fully 
paid.  Appellee  also  filed  a  reply  in  two  paragraphs  to  the 
sixth  paragraph  of  answer,  the  first  of  which  was  a  general 
denial.  In  the  second  paragraph  he  alleges  that  on  July  14, 
1897,  he  did  receive  notice  that  the  policy  sued  on  was  for- 
feited for  failure  to  pay  the  premium  due  on  March  17,  1894, 
w^hich  notice  was  in  answer  to  the  communication  from  him 
asking  his  share  in  the  surplus  or  surrender  value  cf  the 
policy;  that  he  believed  the  statement  of  the  appellant 
that  the  policy  was  forfeited,  and  for  that  reason  he  in  good 
faith  omitted  the  policy  from  his  schedules  in  bankruptcy, 
and  stated  therein  that  he  had  no  policies  of  insurance ;  that 
he  was  afterwards  adjudicated  a  bankrupt  and  discharged 
with  only  one  claim  amounting  to  $54.21  filed'  against  his 
estate,  and  this  claim  has  been  fully  paid ;  that  in  October, 
1902,  he  obtained  information  which  led  him  to  believe  that 
his  policy  of  insurance  had  not  been  forfeited,  by  reason  of 
the  failure  of  the  appellant  to  give  notice  of  the  accrual  of 
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the  premium  provided  by  the  New  York  statute;  that  he 
at  once  communicated  with  his  counsel,  who  informed  him 
that  his  policy  was  not  forfeited  because  of  the  failure  of 
the  company  to  give  the  notice*re(iuired  by  the  New  York 
statute.  He  denied  that  he  ever  agreed  that  the  policy  was 
forfeited,  and  thereupon  brought  suit. 

The  evidence  shows  that  appellee  failed  to  pay  the  annual 
premium  which  fell  due  March  18,  1894,  and  each  succeeding 
premium  which  fell  due  thereafter.  On  July  14,  1897,  ap- 
pellant notified  appellee  that  because  of  the  failure  to  pay 
such  premium  the  policy  had  become  forfeited  and  void. 
On  May  13,  1901,  appellee  filed  in  the  proper  district  court 
of  the  United  States  his  petition  in  bankruptcy,  and  was 
duly  adjudicated  a  bankrupt.  In  the  schedules  filed  with 
his  petition,  and  which  were  verified  by  him,  he  stated  that 
he  had  no  policies  of  insurance  and  no  unliquidated  claims 
of  any  nature.  He  did  not  set  out  among  his  assets  in  such 
schedules  the  policy  in  suit,  nor  any  interest  therein,  but 
stated  that  his  only  property  was  clothing  and  ornaments 
of  the  person,  amounting  to  $75,  which  were  set  off  to  him  as 
exempt  imder  the  laws  permitting  exemptions  to  household- 
ers. Upon  this  set  of  facts  appellant  claims  that  appellee 
cannot  maintain  this  action.  Section  seventy  of  the  bank- 
ruptcy act  of  1898  (30  Stat.,  p.  565,  U.  S.-Comp.  Stat. 
[1901],  p.  3451)  provides  that  the  estate  and  title  of  a  bank- 
rupt shall  pass  by  operation  of  law,  to  his  trustee  as  of  the 
date  he  was  adjudged  a  bankrupt,  except  such  property  as  is 
exempt.  This  was  the  rule  in  1841,  imder  the  law  of  1867, 
and  is  under  the  present  law.  It  appears  from  the  record 
that  no  assets,  liable  for  the  payment  of  his  debts,  were 
shown  by  the  bankrupt ;  that  his  indebtedness  amounted  to 
$30,000,  but,  in  the  absence  of  assets,  ho  trustee  was  ap- 
pointed, and  only  one  claim  of  $54.21  filed  against  the  estate. 
The  bankruptcy  act  vests  title  of  the  assets  of  the  bankrupt 
in  the  trustee  without  any  assignment  in  fact.  Ativood  v. 
BaUey  (1903),  184  Mass.  133,  68  N.  E.  13. 
Vol.  41-13 
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In  the  case  of  First  Nat.  Bank  v.  Lasafcr  (1905),  196  U.  S. 
115,  49  L.  Ed.  408,  25  Sup.  Ct.  206,  the  court  held  that  a 
bankrupt,  after  his  estate  had  been  finally  closed  up,  could 
not  assert  title  to  assets  which  he  had  omitted  from  his  sched- 
ule. In  the  course  of  the  opinion  the  court,  by  Brewer,  J., 
said:  **We  have  held  that  the  trustees  in  bankruptcy  are 
not  bound  to  accept  property  of  an  onerous  or  unprofitable 
character,  and  that  they  have  a  reasonable  time  in  which 
to  elect  whether  they  will  accept  or  not.  If  they  decline 
to  take  the  property  the  bankrupt  can  assert  title  thereto. 
American  File  Co.  v.  Garrett  [1884],  110  U.  S.  288,  295,  28 
L.  Ed.  149,  152,  4  Sup.  Ct.  90;  Sparhawk  v.  Yerkes  [1891], 
142  U.  S.  1,  35  L.  Ed.  915,  12  Sup.  Ct.  104;  Sessians  v.  Ro- 
madka  [1892],  145  U.  S.  29,  36  L.  Ed.  609,  12  Sup.  Ct.  799; 
Dushane  v.  Beall  [1896],  161  U.  S.  513,  40  L.  Ed.  791,  16 
Sup.  Ct.  637.  But  that  doctrine  can  have  no  application 
when  the  trustee  is  ignorant  of  the  existence  of  the  property 
and  has  had  no  opportunity  to  make  an  election.  It  cannot 
be  that  a  bankrupt,  by  omittin^?  to  schedule  and  withholding 
from  his  trustee  all  knowledge  of  certain  property,  can,  after 
his  estate  in  bankruptcy  has  been  finally  closed  up,  imme- 
diately thereafter  assert  title  to  the  property,  on  the  ground 
that  the  trustee  had  never  taken  any  action  in  respect  to  it. 
If  the  claim  was  of  any  value  (as  certainly  was  this  claim, 
according  to  the  judgment  below)  it  was  something  to  which 
the  creditors  were  entitled,  and  this  bankrupt  could  not,  by 
withholding  knowledge  of  its  existence,  obtain  a  release  from 
his  debts  and  still  assert  title  to  the  property."  To  the  same 
effect  are  Scruhy  v.  Xorman  (1902),  91  Mo.  App.  517;  Kenr 
yon  V.  Wrisley  (1888),  147  Mass.  476,  18  X.  E.  227,  1  L.  R. 
A.  348;  In  re  JloUhn  (1902),  113  Fed.  141,  51  C.  C.  A.  97. 

A  wulful  omission  to  state  a  debt  in  his  schedule  is  good 
ground  for  refusing  a  discharge.  Section  29  of  the  bank- 
ruptcy act  (30  Stat.,  p.  554,  U.  S.  Comp.  Stat.  [1901],  p. 
3433),  prescribes  punishment  by  imprisonment  of  a  bank- 
rupt for  knowingly  and  fraudulently  concealing,  while  a 
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bankrupt  or  after  his  discharge,  any  property  belonging  to 
his  estate.  These  provisions  emphasize  the  importance  of  the 
surrender  by  the  bankrupt  to  the  trustee  of  all  the  assets  of 
the  bankrupt.  If  the  conduct  of  the  bankrupt,  whether  from 
want  of  knowledge  of  the  law  or  of  the  facts,  or  from  a 
fraudulent  purpose,  results  in  a  wrong  to  his  creditors,  the 
law  will  not  permit  him  to  reap  any  benefit  from  such  con- 
duct. No  trustee  was  appointed,  for  the  reasons  before 
stated,  but  if  the  title  remained  in  the  bankrupt  it  did  so  as 
trustee  for  the  benefit  of  his  creditors.  He  cannot  be  heard 
to  say  that  the  trustee  did  not  take  possession  of  the  policy 
or  that  no  trustee  was  appointed.  Under  the  facts  shown, 
the  good  or  bad  faith  of  the  bankrupt  is  not  material  be- 
cause the  result  of  his  conduct  is  in  any  event  to  wrong  his 
creditors.  Courts  will  not  permit  one,  who  from  any  cause 
knowingly  does  an  act  which  necessarily  defrauds  his  cred- 
itors, to  profit  thereby  to  the  detriment  of  his  creditors.  Ap- 
pellee's sworn  statement  that  he  had  no  policy  of  insurance 
was  a  concealment — an  affirmative  act  operating  as  a  fraud 
upon  his  creditors.  But  appellee  argues  that  this  action  may 
be  maintained,  notwithstanding  the  proceedings  in  bank- 
ruptcy. The  argument  is  made  upon  three  propositions: 
First,  all  claims  not  filed  against  the  estate  of  the  bankrupt 
within  one  year  of  the  date  of  the  adjudication  are  barred ; 
citing  section  fifty -seven  of  the  bankruptcy  act  of  1898  (30 
Stat.,  p.  560,  U.  S.  Comp.  Stat.  [1901],  p.  3444)  ;  Bray  v. 
Cohb  (1900),  100  Fed.  270;  In  re  Shaffer  (1900),  104  Fed. 
982;  In  re  Rhodes  (1900),  105  Fed.  231;  In  re  Liehowitz 
(1901),  108  Fed.  617;  In  re  Moebius  (1902),  116  Fed.  47; 
nutchinson  v.  Otis  (1903),  190  U.  S.  552,  23  Sup.  Ct.  778, 
47  L.  Ed.  1179.  Said  section  fifty-seven,  supra,  has  been 
held,  in  the  cases  cited,  to  prohibit  the  filing  of  proof  of  a 
claim  subsequent  to  one  year  after  the  adjudication.  The 
question  of  concealment,  fraudulent  or  otherwise,  by  the 
bankrupt  did  not  arise.  The  general  purpose  of  the  act  is 
to  settle  estates  in  bankruptcy  within  a  retLsonable  time.   The 
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particular  purpose  is  to  subject  all  the  bankrupt's  property, 
except  that  which  is  exempt,  to  the  discharge  of  his  indebt- 
edness. 

The  second  proposition  is,  that,  when  all  claims  that  have 
been  approved  within  the  year  are  paid,  the  surplus  of  the 
estate  goes  to  the  bankrupt.  30  Stat.,  p.  564,  §66,  U.  S. 
Comp.  Stat.  (1901),  p.  3448;  Loveland,  Bankruptcy  (3d 
ed.),  §270;  "Boyd  v.  Olvey  (1882),  82  Ind.  294,  303.  Sec- 
tion sixty-six,  supra,  provides  that  debts  which  remain  un- 
paid after  the  final  dividend  has  been  declared  shall  be  paid 
by  the  trustee  into  court.  Dividends  remaining  unclaimed 
for  one  year  shall,  under  the  direction  of  the  court,  be  dis- 
tributed to  the  creditors  whose  claims  have  been  allowed  but 
not  paid  in  full,  and  after  such  claims  have  been  paid  in  full 
the  balance  shall  be  paid  to  the  bankrupt.  Loveland,  Bank- 
ruptcy (3d  ed.),  §270.  Boyd  v.  Olvey ,  isupra,  decides  that 
the  judgment  of  the  district  court  conclusively  determines 
the  fact  that  the  assignee  had  performed  his  duties,  was 
entitled  to  a  discharge,  and  that  the  estate  was  finally  set- 
tled. We  quote  as  follows  from  said  case:  ** Involved  in 
this  adjudication  is  a  subordinate  matter  that  the  property 
here  in  dispute  was  never  assets  in  the  hands  of  the  assignee. 
There  can  be  no  doubt  as  to  this,  because  the  fact  was  so 
stated  in  the  assignee's  report,  was  so  referred  to  in  the 
register's  certificate,  and  was  thus  brought  before  the  court 
for  consideration,  and  it  was  considered  and  determined  by 
the  judgment  confirming  the  report  and  discharging  the 
assignee."  The  case  wholly  differs  from  the  one  at  bar,  and 
the  section  of  the  statutes  is  not  pertinent  to  the  question 
before  us. 

The  third  proposition  is  that,  where  no  trustee  has  been 
appointed,  the  title  remains  in  the  bankrupt,  and  if  no  trus- 
tee is  ever  appointed  the  bankrupt  is  never  divested  of  title. 
Fttllcr  V.  Ncic  York  Fire  his.  Co.  (1903),  184  Mass.  12,  67 
N.  E.  879;  Loveland,  Bankruptcy  (3d  ed.),  §149;  5  Cyc. 
Law  and  Proc.,  343.     Section  forty-four  of  the  bankruptcy 
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act  provides  that  the  creditors,  at  their  first  meeting  after 
the  adjudication,  shall  appoint  a  trustee.  If  the  creditors 
do  not  act,  the  courts  will  do  so.  It  has  been  held  that  where 
only  a  single  creditor  appears  at  the  first  meeting  and  proves 
his  debt,  the  right  to  choose  a  trustee  belongs  to  him.  The 
trustee  could  acquire  no  title  in  exempt  property,  and,  as 
there  were  no  other  assets  upon  the  facts  as  represented  by 
the  bankrupt,  such  appointment  would  have  been  idle.  It 
cannot  be  maintained  that  inasmuch  as  the  verified  state- 
ment made  by  the  bankrupt  rendered  it  unnecessary  to  ap- 
point and  prevented  the  appointment  of  a  trustee,  that  he, 
the  bankrupt,  was  never  divested  of  title.  The  fact  that 
the  appellee,  by  a  clear  violation  of  the  statute,  prevented 
the  appointment  of  a  trustee,  will  not  give  him  the  right  to 
that  which  a  compliance  upon  his  part  with  the  law  would 
have  vested  in  the  trustee.  By  the  proceedings  in  bank- 
ruptcy all  title  in  the  policy  passed  from  the  bankrupt.  This 
would  include  a  possibilty  coupled  with  an  interest.  Wil- 
liams V.  Heard  (1891),  140  U.  S.  529,  11  Sup.  Ct.  885,  35  L. 
Ed.  550. 

It  follows  that  appellee  had  no  right  of  action,  and  the 
judgment  should  be  reversed. 


City  of  Laporte  v.  Henry  et  al. 

[No.  «,375.     Filed  February  4,  1008.] 

1.  I'LEAOi^^G. — Anstcer. — Municipal  Corporations. — Authorizing  Ob- 
structions in  Streetft. — In  an  action  against  a  city  for  damages 
caused  by  an  obstruction  in  a  street,  an  answer  that  such  city 
had  authorized,  by  ordinance,  a  building  contractor  to  place  ob- 
structions In  such  street,  and  tliat  sucli  contractor  had  so  placed 
such  obstruction,  is  Insufficient,  cities  being  required  to  see  that 
such  obstructions  are  properly  guarded,    p.  101). 

2.  Evidence. — Oucneiship. — Testimony  that  plaintififs  purchased  tlie 
hsick  and  horse  in  controversy  and  still  liad  them;  that  they 
purchased  the  mare  and  kept  her  until  April,  and  that  the  har- 
ness was  their  best  harness,  where  uncontradi«*ted,  sufficiently 
shows  plaintiffs'  ownerahii)  of  such  property,  mere  possession  be- 
ing prima  facie  sufficient,    p.  199. 
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3.  Trial. — Instnictionn. — DupUeaiion. — It  Is  not  erroneous  to  re- 
fuse instructions  requested,  which  are  substantially  covered  by 
those  given,    p.  200. 

4.  SAiiE. — Instructions. — Inapplicability  to  Evidence. — Loss  of  Use 
of  Injured  Horses. — Medical  Expenses. — An  instruction,  in  an 
action  against  a  city  for  injuries  to  horses  caused  by  the  obstruc- 
tion of  a  street,  tliat  the  Jury  should  not  consider  the  loss  of  the 
use  of  the  horses  or  the  expense  of  medical  attention,  is  inap- 
plicable, where  evidence  as  to  such  matters  had  l)een  excluded 
on  the  trial,    p.  200. 

5.  Appeal. — Weighing  Evidence. — Contributory  'Negligence. — De- 
fective Streets. — Whether  the  driver  of  a  hack  who  permits  the 
lights  on  his  liacli  to  become  extinguished,  and  who  makes  no 
effort  to  relight  them  is  guilty  of  contributory  negligence  in  driv- 
ing upon  an  obstructed  street  which  has  no  danger  signals  dis- 
played, is  a  question  for  the  jury ;  and  its  verdict  is  conclusive  on 
appeal,    p.  200. 

Prom  Laporte  Circuit  Court ;  John  C,  Richter,  Judge. 

Action  by  Daniel  M.  Henry  and  another  against  the  City 
of  Laporte.  Prom  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Lemuel  Darrow  and  H.  W.  Worden,  for  appellant. 
.    A,  J.  Rickey  arid  Norman  F.  Wolfe,  for  appellees. 

RoBY,  C.  J. — Action  by  appellees  against  the.  city  of  La- 
porte, and  one  Struss,  as  to  whom  the  case  was  dismissed, 
for  damages  alleged  to  have  been  sustained  by  reason  of  an 
injury  to  a  team  of  horses,  a  hack  and  a  set  of  harness ;  the 
injury  being  occasioned  by  unguarded  and  unprotected  ob- 
structions— building  materials — in  a  street  in  said  city, 
through  which  appellees'  servant  drove  the  team,  attached 
to  the  hack,  on  a  dark  night.  The  complaint  was  in  one 
paragraph,  to  which  a  demurrer  was  filed  and  overruled.  An 
answer  was  filed  in  two  paragraphs:  (1)  a  general  denial; 
(2)  matters  by  way  of  justification.  A  demurrer  to  the  sec- 
ond paragraph  of  answer  was  sustained,  the  cause  was  tried 
by  a  jury,  and  a  verdict  returned  in  favor  of  appellees  for 
$500,  upon  which  judgment  was  rendered. 

Nine  errors  are  relied  upon  and  discussed  by  appellant. 
The  first  three  are :    That  the  complaint  does  not  state  facts 
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sufficient  to  constitute  a  cause  of  action,  that  the  de- 

1.  murrer  to  the  complaint  should  have  been  sustained. 
and  that  the  demurrer  to  the  appellant's  second  para- 
graph of  answer,  which  alleged  that  the  obstructions  were 
permitted  in  the  street  under  a  city  ordinance,  should  have 
been  overruled.  The  fact  that  the  city  had  passed  an  ordi- 
nance authorizing  contractors  to  place  building  materials, 
etc.,  in  the  street,  does  not  absolve  the  city  from  liability. 
Senhenn  v.  City  of  Evansville  (1895),  140  Ind.  675;  City  of 
Indianapolis  v.  Doherty  (1880),  71  Ind.  5.  The  negligence 
complained  of  in  this  action  is  not  the  negligence  of  the  city 
in  permitting  the  obstructions  to  remain  in  the  street,  but 
in  permitting  them  to  remain  unguarded  and  unprotected. 
**It  is  the  duty  of  cities  to  keep  their  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  travel  in  the  ordinary 
modes,  and,  in  default  of  doing  so,  they  are  liable  in  dam- 
ages to  persons  injured  by  the  neglect;  and  this  liability 
cannot  be  escaped  on  the  ground  that  the  persons  using  a 
part  of  the  street  for  building  purposes  may  themselves  be 
liable  to  persons  injured  by  the  obstniction.  It  is  the  duty 
of  the  city  to  see  that  such  obstructions  are  kept  in  such 
condition  by  barricades,  lights,  or  such  other  means  as  may 
be  necessary,  as  to  render  travel  reasonably  safe."  City  of 
Indianapolis  v.  Doherty,  supra. 

The  fourth  error  alleged  was  the  overruling  of  appellants' 
motion  to  instruct  the  jury  to  find  for  the  appellant,  it  claim- 
ing that  the  evidence  did  not  show  appellees'  owner- 

2.  ship  of  the  horses,  harness  and  hack.  There  was  evi- 
dence by  Daniel  M.  Henry,  one  of  the  appellees,  how- 
ever, that  they  had  purchased  the  hack  of  a  firm  in  Ravenna, 
Ohio,  for  $1,200,  and  that  they  still  had  it ;  that  they  bought 
one  of  the  horses  in  Laporte  of  Frank  Mann,  and  still  had 
him;  that  they  bought  the  mare  of  Joe  Reed,  near  Otis, 
Indiana,  for  $165,  and  kept  her  until  April,  1905;  that  the 
harness,  was  their  best  harness.  Ownership  of  personal  prop- 
erty may  be  established  by  acts  of  owTiership,  as  well  as  by 
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direct  testimony,  possession  being  prima  facie  proof  of  such 
ownership.  Fish  v.  Shut  (1856),  21  Barb.  333;  Abbott, 
Trial  Brief  on  the  Facts  (2d  ed.),  519.  Where  there  is  no 
contradiction  of  ownership,  slight  evidence  to  that  fact  is 
sufficient. 

The  fifth  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial,  which  it  is  claimed  should  'have  been 
sustained,  (1)  because  evidence  of  the  ownership  of  the  prop- 
erty was  not  introduced;  (2)  because  the  court  refused  to 
give  instructions  requested.    Six  instructions  refused 

3.  were    embodied    substantially  in   other  instructions 
given  by  the  court,  which  it  is  unnecessary  here  to  set 

out.    It  was  not,  therefore,  error  to  refuse  them.    Hiyishaw 

v.  State  (1897),  147  Ind.  334.     An  instruction  that  the  jury 

should    not    take    into    consideration    the    loss    of 

4.  the     use     of     any     of     the     articles     by     reason 
of     the     injury,     or     the     expense     of     medical 

attention  for  the  horses,  was  properly  refused,  evi- 
dence of  such  facts  having  been  refused  when  oflEered.  In- 
applicable instructions  should  not  be  given.  Spencer  v. 
Board,  etc.  (1889),  117  Ind.  573. 

The  remaining  errors  assigned  relate  to  the  sufficiency  of 

the  evidence.     There  was  evidence  that  the  lights  on  the 

hack  went  out,  and  that  the  driver  did  not  try  to  re- 

5.  light  them.    Whether  he  was  contributorily  negligent 
is  a  question  for  the  jury,  and  by  their  general  ver- 
dict they  found  that  he  was  not. 

Judgment  affirmed. 


Oil- Well  Supply  Company  v.  Priddy. 

[No.  5,948.    Bnied  February  5,  1908.] 

Pleading. — Counterclaim. — SaVeti. — Implied  Warranty,  —  Dam- 
ages.— A  counterclaim,  In  an  action  for  the  price  of  Iron  pipe  to 
be  used  in  sinlcinsr  an  oil-well,  alleging  that  defendant  bought 
such  piixj  for  the  purpose  of  using  it  in  sinking  a  certain  well, 
to  plaintifTs  knowledge,  and  that  it  was  unfit  fbr  the  purpose  and 
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worthless,  and  by  reason  of  its  unfitness,  defendant  was  dam- 
aged, is  sufficient  upon  demurrer,    p.  202. 

2.  Trial. — Instructions, — Duplication. — It  is  not  erroneous  to  re- 
fuse instructions  requested,  whicti  are  already  covered  by  those 
given,    p.  204. 

3.  Sales. — Implied  Warranty  of  Fitness. — A  dealer,  as  well  as  a 
manufacturer,  who  sells  an  article  for  a  specific  purpose,  the 
purchaser  having  made  no  inspection  nor  tested  its  fitness  there- 
for, impliedly  warrants  that  the  article  is  fit  for  the  use  intended, 
p.  205, 

4.  Tbl\l.  —  Variance.  —  Amendments,  —  Presumptions. — Appeal.  — 
Where  there  Is  a  variance  between  the  pleading  and  proof,  which 
might  have  been  obviated  by  an  amendment  at  the  trial,  such 
pleading  will  be  deemed  amended  on  appeal,    p.  205. 

5-  Same. — Instructions. — Inapplicability  to  Evidence. — Sales. — Spe- 
cific  Articles. — Implied  Warranty. — ^An  instruction  that  If  the 
plaintiff  bought  from  the  defendant,  a  dealer,  a  specific  brand  of 
pipe,  there  would  be  no  implied  warranty  of  fitness  by  defend- 
ant. Is  correctly  refused  as  tending  to  mislead,  where  the  uncon- 
tradicted evidence  showed  that  the  purchaser  ordered  such  pipe 
without  insi)ection ;  that  it  was  properly  branded ;  that  the  qual- 
ity thereof  could  be  determined  only  by  actual  use,  and  that  it 
proved  insufficient  when  tested  by  actual  use,    p.  206. 

6w  Evidence. — Exclusion  of. — Cumulative. — It  is  not  erroneous  to 
exclude  evidence  showing  that  a  certain  manufacturer  made,  dur- 
ing a  specific  period,  but  one  kind  of  pipe,  and  that  defendant 
sold,  during  the  period  in  controversy,  only  such  kind,  where 
such  facts  were  already  established  by  uncontradicted  evidence. 
p.  209. 

7.  Appeal. — Weigh  in  ff  Evidence. — A  verdict  which  was  supported 
by  the  evidence  upon  the  tlieory  of  the  complaint,  will  not  be  set 
aside  on  appeal,  as  uusupiiorted,  where  the  thec^ry  of  the  com- 
plaint was  sufficient,    p.  210. 

Prom  Jay  Circuit  Court;  John  M.  Smith,  Judge. 

Action  by  the  Oil- Well  Supply  Company  against  Emer- 
son Priddy.  From  a  judgment  for  plaintiff  for  less  than 
its  demand,  it  appeals.    Affirmed. 

Abram  Simmons,  for  appellant. 

Richard  H.  Hartford,  for  appellee. 

MyerS;  J. — This  action  was  instituted  by  appellant  against 
appellee  to  recover  for  goods  and  merchandise  sohl  and  de- 
livered by  appellant  to  appellee.  The  appellant  was  a  retail 
dealer  in  oil-well  supplies.    The  appellee  was  engaged  in  the 
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business  of  producing  oil.  The  account  sued  on  was  for  oil- 
well  supplies,  and  undenied  by  appellee.  Among  the  goods 
and  merchandise  so  sold  and  purchased  was  a  certain  drive- 
pipe,  which  appellee,  by  way  of  amended  counterclaim  in 
three  paragraphs,  alleged  to  be  defective,  and  by  reason  of 
such  defect  he  was  damaged.  Appellant's  separate  demurrer 
to  each  paragraph  of  the  counterclaim  was  overruled.  Ap- 
pellant answered  said  counterclaim  in  two  paragraphs:  One 
a  general  denial,  the  other  averring  affirmative  facts  in  bar. 
Appellee's  demurrei:  to  the  latter  paragraph  was  sustained. 
The  issues  were  submitted  to  a  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellant  for  $180.66. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  on 
appeal  to  this  court  it  has  assigned  and  argued  as 
error  the  overruling  of  its  demurrer  to  each  paragraph  of 
the  amended  coimterclaim  and  the  overruling  of  its  motion 
for  a  new  trial. 

From  the  first  paragraph  it  appears  that  appellant  was 

engaged  in  the  manufacture  of  drivepipe  and  other  articles 

required  in  drilling  and  operating  oil-  and  gas-wells, 

1.  and  in  selling  the  same  from  its  store  in  Geneva,  In- 
diana, to  persons  engaged  in  drilling  and  operating 
oil-  and  gas-wells ;  that  appellee  was  engaged  in  drilling  and 
operating  oil-wells  near  said  town,  and  for  the  purposes  of 
his  business  purchased  from  appellant  a  quantity  of  eight- 
inch  drivepipe,  to  be  used  by  him  in  drilling  an  oil-well ;  that 
such  drivepipe  was  included  in  the  articles  furnished  and 
sold  by  appellant  for  such  use,  and  appellant  had  full  knowl- 
edge of  its  intended  use  and  the  place  where  it  was  to  be  used 
by  appellee;  that  the  price  charged  was  ninety-eight  cents 
per  lineal  foot,  which  was  a  fair  price  for  a 
good  quality  of  such  pipe,  made  of  sound  ma- 
terial, and  free  from  defects;  that  its  use  re- 
quired good,  sound  pipe,  made  of  good  material,  and 
free  from  defects,  in  order  to  witlistand  the  great  force  re- 
quired to  drive  the  same,  of  which  fact  appellant  had  full 
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kiiowledjre ;  that  appellant  agreed  to  furnish  said  pipe,  and 
warranted  the  same  to  be  of  sound  material,  free  from  de- 
fects, and  suitable  for  defendant's  said  purpose;  that  it 
was  not  suitable  for  the  purpose  intended,  or  for  the  purpose 
for  which  it  was  bought,  in  that  it  was  defective,  made  of  un- 
sound material,  and  in  a  careless  and  unworkmanlike  man- 
ner, and  was  too  hard  and  brittle.  From  lack  of  informa- 
tion, appellee  was  unable  to  state  with  greater  particularity 
wherein  the  material  was  unsound  and  insufficient  and  the 
manufacture  defective,  but  alleges  that  said  pipe  was  de- 
fective and  insufficient,  and  lacked  the  strength  and  stabil- 
ity necessary  to  be  used  in  drilling  an  oil-well  at  the  place 
where  it  was  to  be  used,  and  was  worthless  for  such  purpose ; 
that  appellee  attempted  to  use  the  pipe  in  the  con- 
struction of  an  oil-well,  and,  without  his  fault,  it  buckled 
and  split  at  the  weld,  bent,  broke  and  collapsed.  Other  facts 
are  alleged  showing  various  items  of  damage,  all  charged  as 
having  been  occasioned  by  the  failure  of  the  pipe  to  be  made 
of  good  material,  free  from  defects,  and  suitable  for  the 
purpose  intended,  and  the  use  for  which  it  was  sold  by  ap- 
pellant and  purchased  by  appellee.  The  second  paragraph 
alleges  practically  the  same  facts  as  the  first,  with  the  ad- 
dition that  appellee  purchased  of  appellant  a  **  certain  lot 
of  wrought-iron  eight-inch  drivepipe  from  its  said  store  in 
Geneva,  but  avers  that,  instead  of  delivering  the  same  to 
him,  plaintiff  delivered  only  a  part  of  wrought-iron  drive- 
pipe  and  delivered  the  balance  of  steel  drivepipe,"  and 
omitted  the  allegation  that  appellant  *varranted  the  drive- 
pipe  to  be  of  sound  material,  etc.,  but  alleges  that  it  war- 
ranted the  pipe  to  be  of  wrought  iron,  and  also  alleges  that 
had  it  been  of  wrought  iron  it  would  have  been  sufficient, 
but  that  it  was  not  all  of  wrought  iron ;  that  a  part  of  it 
was  steel,  and  lacked  the  strength  and  stability  possessed 
by  wrought  iron ;  and  that  by  reason  of  the  steel  pipe  fur- 
nished by  appellant,  and  without  appellee's  fault,  147  feet 
of  the  pipe  was  lost  in  the  well,  etc.    The  third  paragraph, 
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in  addition  to  the  allegations  of  the  first,  stated  that  said 
eight-inch  drivepipe  *  *  had  been  manufactured  for  the  plain- 
tiff, under  its  supervision,  and  subject  to  its  inspection  be- 
fore delivery  to  it.*'  Appellant  insists  that  each  paragraph 
of  the  amended  counterclaim  proceeds  upon  the  theory  of  an 
express  warranty,  and  is  insufficient  because  there  is  no 
allegation  in  either  paragraph  that  he  relied  upon  the  war- 
ranty and  was  thereby  deceived.  Also  that  neither  para- 
graph is  good  upon  the  theory  of  an  implied  warranty,  be- 
cause of  a  failure  to  allege  facts  showing  that  the  drivepipe 
was  properly  tested  within  a  reasonable  time  after  the 
purchase,  and  because. each  paragraph  shows  an  executed 
and  not  an  executory  agreement,  whereby  the  fitness  of  the 
article  wanted  for  a  particular  purpose  was  left  to  the  de- 
termination of  the  vendor.  The  facts  disclosed  by  each  of 
these  paragraphs,  and  the  objections  urged  as  to  their  in- 
sufficiency, present  practically  the  same  questions  consid- 
ered and  decided  by  the  court  in  the  case  of  Oil-WeU  Supply 
Co.  V.  Watson  (1907),  168  Ind.  603,  and  upon  the  authority 
of  that  case  we  hold  that  the  demurrers  were  properly  over- 
ruled. 

In  support  of  appellant's  motion  for  a  new  trial  a  num- 
ber of  reasons  were  assigned,  based  upon  the  court's  re- 
fusal to  give  to  the  jury  certain  instructions  by  it  requested, 
and  in  giving  to  the  jury  certain  instructions  over  its  ob- 
jections, and  in  refusing  to  admit  certain  testimony  offered 
by  appellant,  and  because  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence  and  was  contrary  to  law. 
One  of  the  instructions  asked  and  refused,  and  claimed 
to  be  pertinent  to  the  second  paragraph  of  the  counterclaim, 

was  based  upon  the  theory  that  if  the  jury  found 
2.    that  the  threads  stripped  from  the  end  of  one  or 

more  of  the  joints  of  drivepipe,  such  finding  alone 
would  not  authorize  a  recovery  on  this  paragraph,  unless  it 
was  also  found  that  the  cause  of  the  giving  away  of  the 
threads  was  that  said  joints  of  pipe  were  of  steel  instead 
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of  wrought  iron,  etc.  The  court  did  not  err  in  this  ruling, 
fop  the  reason  that  the  subjects  covered  by  this  instruction 
were  fully  and  clearly  embraced  in  instruction  two,  re- 
quested by  appellant  and  by  the  court  given  to  the  jur3^ 
New  Jersey,  etc,  R,  Co,  v.  Tutt  (1907),  168  Ind.  205;  M. 
8.  Htiey  Co.  v.  Johnston  (1905),  164  Ind.  489. 

The  court  also  refused  appellant's  request  to  instruct  the 
jury  that  an  implied  warranty  of  fitness  applies  to  a  manu- 
facturer only,  and  not  to  a  dealer.     And  that  each 

3.  paragraph  counts  upon  the  allegation  that  the  **  Oil- 
Well  Supply  Company  manufactured  the  drivepipe 

mentioned  in  said  counterclaim,"  and  unless  this  allegation 
is  proved  by  a  preponderance  of  the  evidence  your  verdict 
must  be  for  the  plaintiff.  There  was  no  error  in  refusing 
this  instruction.  Implied  warranty  of  merchantability,  as 
well  as  fitness  for  a  contemplated  use,  applies  to  the  dealer 
as  well  as  to  the  manufacturer  where  the  article  is  held  out 
and  kept  for  sale  for  a  particular  purpose,  the  seller  being 
advised  by  the  purchaser  that  it  is  to  be  used  for  that  pur- 
pose, and  receiving  a  sound  price,  knowing  that  the  pur- 
chaser has  not  inspected  the  article  and  is  ignorant  of  its 
quality  or  soundness.  Oil-Well  Supply  Co,  v.  Watson^ 
supra. 

As  to  proof  of  the  allegation  as  laid,  it  has  a  number  of 

times  been  held  by  the  Supreme  Court  and  this  Court  that 

a  technical  variance  between  the  proof  and  the  alle- 

4.  gation,  which  might  have  been  obviated  by  an  amend- 
ment of  the  pleading  in  the  court  below  to  conform  to 

the  proof,  will  on  appeal  be  treated  as  made.  Baltimore, 
etc,  R,  Co.  V.  Slaughter  (1906),  167  Ind.  330;  Hartwell 
Bros.  V.  Peck  &  Co.  (1904),  163  Ind.  357;  Johnson  v.  Mc- 
Nabb  (1893),  7  Ind.  App.  393;  Rohison  v.  Wolf  (1901), 
27  Ind.  App.  683;  Cummings  v.  Girton  (1898),  19  Ind. 
App.  .248;    1  Thornton,  Civil  Code,  §§167,  168. 

Appellant  also  insists  that  the  court  erred  in  refusing  to 
instruct  the  jury,  in  substance,  as  follows :    That  if  at  the 


206  APPP]LLATE  COURT  OF  INDIANA, 

()il-W«'Il  Supply  Co.  r.  PHdily— 41  Ind.  App.  1>()0. 

time  appellant  sold  and  delivered  the  pipe  to  appellee 
5.  '  it  was  a  dealer  in  drivepipe,  and  if  appellee  ordered, 

purchased  and  received  from  appellant  a  known  and 
defined  brand  of  pipe,  then  appellee,  by  his  order  and  pur- 
chase, defined  the  particular  pipe  he  wanted,  and  he. thereby 
reposed  no  confidence  or  trust  in  appellant,  and  there  should 
be  no  warranty  by  appellant  that  said  pipe  would  answer 
the  particular  purpose  intended  by  appellee.  The  rule  of 
caveat  emptor  is  the  underlyingr  principle  of  this  instruc- 
tion, and  in  its  support  appellant  arjcues  that  an  implied 
warranty  of  fitness  does  not  arise  when  the  buyer  selects, 
buys  and  receives  a  specific  article,  although  the  vendor 
knows  it  is  intended  for  a  particular  use.  From  the  evi- 
dence, about  which  there  is  little  or  no  dispute,  it  appears 
that  on  and  for  several  years  prior  to  October  25,  1901,  ap- 
pellant had  a  store  in  Geneva,  Indiana,  and  was  engaged 
in  the  sale  of  gas-  and  oil-well  supplies,  including  drivepipe. 
The  drivepipe  was  kept  in  a  yard  used  for  the  storage  of 
metal  pipe.  Appellee,  as  appellant  knew,  was  then,  and 
for  years  prior  thereto  had  been,  engaged  in  drilling  and 
operating  oil-wells.  Appellee,  upon  a  certain  evening, 
within  a  week  prior  to  October  25,  1901,  entered  said  store 
and  told  appellant's  salesman  that  he  wanted  **some  pipe 
for  a  long  drive,"  to  which  appellant \s  agent  responded, 
**all  right,'*  and  inquired  the  amount  wanted,  and  appellee 
told  him:  **I  will  take  about  400  feet,  as  we  have  a  long 
drive.''  Appellee  ordered  400  feet  of  twenty-eight-pound 
iron  pipe,  half  long  joints  and  half  short  joints.  Appellee 
knew  that  appellant  handled  Reading  pipe  exclusively,  and 
assumed  that  he  was  getting  Reading  pipe.  Appellee  did  not 
see  the  pipe  at  the  time  he  gave  the  order,  nor  until  it  was 
delivered  at  the  well  for  use.  Appellant's  salesman  knew 
where  the  pipe  was  to  be  used,  and  said  it  was  iron  pipe. 
Appellee  in  making  the  order  did  not  designate  any  par- 
ticular l)rand  of  pipe,  but  knew  Reading  pipe  was  recom- 
mended as  wTought  iron.     lie  testified  that  he  thought  it 
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was  all  branded  **  Reading  Iron  Company/'or  as  iron  pipe. 
Prom  looking  at  the  pipe  before  it  was  used  he  could  not 
tell  whether  it  was  steel  or  iron.  It  all  looked  alike.  In 
driving  the  pipe  two  joints  collapsed.  They  were  both,  in 
the  opinion  of  the  witness,  steel  joints.  The  threads  on 
both  crumbled,  stripped  off,  and  one  joint  split.  They  were 
too  brittle  to  stand  the  drive.  After  removing  these  joints 
from  the  well  it  could  be  seen  that  they  were  steel.  Two 
holes  were  started.  The  first  was  drilled  207  feet,  and  was 
abandoned  because  the  pipe  collapsed  and  buckled,  **that 
is  to  say,  it  buckled  in  on  itself,  and  dented  in  so  that  the 
tools  would  not  pass  through  it.'*  The  second  hole  was 
started,  and  at  a  depth  of  sixty  feet  trouble  occurred  again, 
and  all  the  pipe  was  pulled  out,  and  in  this  hole  a  second 
joint,  designated  by  appellee  as  steel  pipe,  was  found.  The 
well,  in  which  was  used  370  feet  of  drivepipe,  was  finally 
completed.  All  the  pipe  received  on  accoimt  of  said  order, 
and  not  damaged  by  the  trouble  mentioned,  was  used.  It 
was  twenty-eight-pound  pipe.  Twenty-eight-pound  wrought- 
iron  pipe  of  good  quality  and  not  defective  was  suflScient 
for  that  drive.  The  evidence  shows  that  in  the  construc- 
tion of  a  number  of  wells  in  the  vicinity  of  Geneva  deep 
drives  were  required,  ranging  upwards  of  250  feet,  and 
twenty-eight-pound  wrought-iron  pipe  was  successfully  used. 
The  price  paid  for  the  pipe  was  the  price  for  good,  sound 
pipe.  One  of  appellant's  witnesses  testified  that  a  piece  of 
drivepipe  at  Geneva  was  pointed  out  to  him  by  a  Mr.  Baker. 
It  was  wrought-iron  pipe.  Appellant  has  not  pointed  out 
any  evidence  identifying  this  piece  of  pipe  as  being  part 
of  the  pipe  purchased  from  appellant.  Appellant  sa\^  **the 
defect,  if  any,  in  the  pipe  was  latent.  The  pipe  was  painted 
black."  The  instruction  under  consideration,  when  applied 
to  this  evidence,  tends  to  place  this  case  upon  an  erroneous 
theory,  and  thereby  to  mislead  rather  than  assist  the  jury 
in  arising  at  a  correct  conclusion.  The  stated  facts,  as  said 
in  Zimmerman  v.  Driiecker    (1896),    15    Ind.    App.    512, 
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* 'fairly  brings  the  ease  within  the  rule  that  where  a  chattel 
is  to  be  furnished  by  the  seller  to  the  order  of  the  purchaser, 
which  is  to  be  used  for  a  certain  purpose,  and  the  seller 
knows  when  he  accepts  the  order  for  such  chattel  that  it  is 
intended  for  such  special  purpose,  he  impliedly  warrants  the 
article  to  be  reasonably  fit  for  the  purpose  for  which  it  is 
to  be  used,  or  for  which  it  is  intended  by  the  buyer."  In 
the  case  of  Oil-Well  Supply  Co,  v.  Watson,  supra,  the  order 
was  for  a  two-inch  Fitler  cable.  This  brand  of  cable  was 
furnished  by  the  seller,  and  it  turned  out  to  be  defective  in 
material,  and  under  the  circumstances  of  that  case,  in  many 
leading  particulars  the  same  as  the  case  at  bar,  the  court 
said:  **It  cannot  be  said  that  the  buyers  got  what  they 
bought,  or  that  the  seller  delivered  what  he  sold.  •  •  • 
Since  the  evidence  is  uncontradicted  that  the  defect  in  the 
material,  and  want  of  strength  in  one  strand  of  rope,  could 
not  have  been  discovered  or  tested  in  any  other  way  than 
by  attaching  it  to  the  drill/'  In  the  case  before  us  it  is 
undenied  that  appellee  ordered  twenty-eight  pound  wrought- 
iron  pipe.  No  one  disputes  the  fact  that,  if  iron,  in  part, 
it  was  defective.  Appellee  says  two  joints  of  the  pipe  were 
steel.  In  either  case,  under  the  facts,  he  did  not  get  what 
he  bought.  It  was  painted  and  all  looked  alike,  but  when 
put  to  use  for  the  purpose  intended  two  joints  were  8ho^vn 
to  be  defective,  in  that  the  threads  crumbled  and  the  pipe 
was  too  brittle  to  stand  the  drive.  Under  the  ruling  in  the* 
cases  last  cited,  there  was  no  error  in  rofusins?  the  instruc- 
tion. Glucose  Sugar,  etc.,  Co.  v.  Climax  Coffee,  etc.,  Co. 
(1907),  40  Ind.  App.  182. 

Appellant  a.ssails  instniction  one  given  by  the  court  at 
the  request  of  appellee,  on  the  jr round  that  it  is  based  upon 
the  first  paragraph  of  the  counterclaim,  and  proceeds  upon 
the  theorv^  of  an  implied  warranty ;  that  it  does  not  embrace 
all  the  elements  required  to  constitute  an  implied  warranty, 
for  the  reason  that  it  omits  to  state  th.-it  an  implied  war- 
ranty only  arises  where  thiTe  is  n:i  'vaviUory  agreement  by 
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the  dealer  to  supply  an  article  not  yet  ascertained,  not  des- 
ignated by  the  buyer,  his  need  only  known,  and  the  selection 
of  the  article  is  left  to  the  judgment  of  the  seller,  and  be- 
cause it  fails  to  state  that  an  implied  warranty  of  fitness 
has  application  to  the  manufacturer  only  and  not  to  the 
dealer.  The  objections  to  this  instruction  have  all  been 
raised  and  presented  in  other  forms,  and  the  ruling  has 
been  against  appellant's  contention,  as  will  appear  from  this 
opinion. 

Appellant  offered  to  prove  by  questions  and  answers  that 
the  Reading  Iron  Company,  during  the  year  1901,  and  dur- 
ing the  month  of  October,  1901,  did  not  manufc^cture 
6.  and  place  on  the  market  any  other  kind  of  eight-inch, 
twenty-eight-pound  drivepipe  except  wrought  iron, 
and  was  not  equipped  with  machinery  for  making  any  other 
kind  of  drivepipe.  The  witness  to  whom  these  questions 
were  addressed  testified,  in  answer  to  questions  by  appel- 
lant, that  he  had  been  with  the  Reading  Iron  Company  con- 
tinuously since  June  15,  1880,  and  that  all  of  the  eight-inch, 
twenty-eight-pound  drivepipe  made  by  that  company  during 
that  time  was  made  only  from  wrought  iron  material,  and 
that  during  the  month  of  October,  and  the  entire  year  of 
1901,  the  only  brand  of  eight-inch,  twenty-eight-pound  drive- 
pipe  made  by  the  Reading  Iron  Company  was  wrought  iron. 
Another  of  appellant's  witnesses  testified  that  in  the  month 
of  October,  1901,  appellant,  from  its  store  at  Geneva,  In-« 
diana,  was  selling  eight-inch,  twenty-eight-pound  Reading 
wrought-iron  drivepipe,  and  that  it  was  all  from  the  Read- 
ing Iron  Company,  Upon  cross-examination  appellee  ad- 
mitted that  he  knew  appellant  dealt  exclusively  in  Reading 
pipe,  and  that  the  joints  of  pipe  received  by  him  were 
branded  ** Reading  Iron  Company."  The  evidence  thus  in- 
troduced by  appellant  was  not  denied  or  contradicted.  In 
view  of  this  state  of  the  record  the  exclusion  of  the  proposed 
testimony  was  harmless  error. 
Vol.  41—14 
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Appellant  also  insists  that  the  verdict  of  the  jury  was  not 

sustained  by  suflfieient  evidence,  and  was  contrary  to  law, 

for  the  reason  that  no  express  warranty  is  shown,  nor 

7.  was  there  any  proof  that  appellant  manufactured  the 
pipe  in  controversy.  The  cause  was  tried  upon  tne 
theory  of  an  implied  warranty,  and  the  evidence  was  suffi- 
cient upon  that  theory.  The  proof  shows  that  appellant 
was  a  dealer  in  drivepipe,  and  did  not  manufacture  the 
pipe  sold  to  appellee.  What  we  have  heretofore  said  as  to 
the  effect  of  this  proof  disposes  of  these  reasons  for  a  new 
trial  in  appellee's  favor.  In  our  judgment,  appellant  has 
not  shown  reversible  error. 

Judgment  a£Srmed. 


Cleveland,  Cincinnati,  Chicago   &    St.  Louis 

Railway  Company  v.  Wuest, 

BY  Next  Friend. 

[No.  0,210.     Filed  February  5,  1908.] 

1.  Trial. — Interrogatorirs. — General  Verdiei. — Confliet. — The  jjon- 
eral  verdict  prevails  (1)  where  the  answers  to  the  interrogatories 
are  not  in  irreconcilable  conflict  therewith,  and  (2)  where  the 
answers  irreconcilable  with  the  general  verdict  are  themselves 
contradicted  by  other  answers,    p.  212. 

2.  Appeal. — Points. — Argument. — Presumptions.  —  Where  instruc- 
tions are  mentioned  as  erroneous  in  the  **poiuts"  of  api)enant's 
brief,  but  are  not  mentioned  in  the  argument,  the  court,  on  ap- 
peal,, is  Justified  In  treating  the  assignment  as  not  presented 
serinusly.    p.  212. 

3.  Trial.  —  Instructions.  —  fiailroads.  —  Crossings.  —  Contributory 
"Segligence. — An  instnictlon.  in  a  i)ersonal  injury  case  which,  after 
enumerating  particularly  the  care  miuired  of  a  traveler  in  at- 
temi)tlng  to  cross  a  railroad  track,  further  added,  that  the  law 
reciulred  plaintiff  to  use  that  degn^  of  care  that  a  person  "simi- 
lar to  him"  would  use  under  "similar  circumstances,"  Is  not  mis- 
leading, although  the  plaintiff  was  not  an  adult,  the  reference 
evidently  being  to  a  person  simllnrly  situated.    i>.  21.'5. 

4.  Samk. — htstruetiofis. — Dupiivatitm. — It  is  not  erroneous  to  n^ 
fuse  Instmrtlons  rispiested,  which  are  already  covered  by  those 
given,     p.  214. 
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5.  Trial. — ItiHtniclions. — Weighing  Positive  and  Xegatirc  ErUlence. 
— Railroads. — Signals. — An  instruction  that  the  testimouj-  of  wit- 
nesses, under  similar  circumstances,  testifying  positively  to  the 
giving  of  signals  by  a  train,  is  entitled  to  more  weight  than  that 
of  persons  testifying  that  they  did  not  hear  such  signals,  is 
properly  refused,    p.  215. 

b.  Appeat.. — Weighing  Evidence. — Railroads.  —  Negligence.  —  Con- 
tributory.— Queniion  for  Jury. — Where  the  evidence  as  to  the  neg- 
ligence of  a  railroad  company  In  colliding  with  a  traveler  on  a 
railroad  crossing,  i^nd  of  such  traveler's  contributory  negligence, 
is  conflicting,  the  questions  are  for  the  Jury,  and  their  verdict 
will  not  be  disturbed  on  appeal,    p.  216. 

Prom  Ripley  Circuit  Court;   Willard  Netv,  Judge. 

Action  by  William  Wuest,  by  his  next  friend,  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals, 
(For  order  requiring  appellee  to  file  brief  on  appeal,  see  40 
Ind.  App.  693).    Affirmed. 

L.  J,  Hackney,  J.  0.  Cravens  and  Roberts  &  Cravens,  for 
appellant. 
J.  H.  Connelley,  for  appellee. 

CoMSTOCK,  J. — Appellee  recovered  judgment  below  for 
$2,000  for  injuries  received  by  him  at  a  highway  crossing 
over  the  tracks  of  appellant  railway  company,  by  reason 
of  the  appellant's  alleged  negligence.  The  issues  were 
formed  on  the  amended  second  paragraph  of  complaint  and 
the  general  denial  to  same.  Appellant's  motions  for  judg- 
ment on  the  answers  of  the  jury  to  interrogatories,  and  for 
a  new  trial,  were  overruled. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  amended  second  paragraph  of  the  complaint,  to  ap- 
pellant's motion  for  judgment  in  its  favor  on  the  answers 
to  interrogatories,  notwithstanding  the  ^^neral  verdict,  and 
the  overruling  of  the  appellant's  motion  for  a  new  trial. 

Said  paragraph  of  complaint  alleges  that  on  October  28, 
1905,  William  Wuest  was  drivinjr  a  team  of  horses,  hitched 
to  a  wagon  loaded  with  corn,  on  and  over  Fitch  avenue,  it 
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being  a  street  in  the  town  of  Sunman,  Indiana,  approach- 
ing the  defendant's  railway  track,  crossing  said  avenue  from 
the  south;  that,  as  he  approached  said  crossing  and  drove 
upon  the  same,  one  of  defendant's  freight-trains  was  stand- 
ing on  the  south  main  track  east  of  Fitch  avenue,  with  the 
west  end  of  the  caboose  standing  so  as  to  obstruct  part  of 
said  crossing  and  his  view  of  the  norti  main  track  east  of 
said  avenue ;  that  defendant  had  carelessly  and  negligently 
placed  said  caboose  in  said  position,  and  carelessly  and  neg- 
ligently ran  one  of  its  passenger-trains  over  said  crossing 
from  the  east,  at  an  extraordinary  rate  of  speed — sixty-five 
miles  an  hour — and  carelessly  and  negligently  failed  to  give 
plaintiff  any  notice  of  said  passenger-train ;  that  on  account 
of  said  careless  act  and  omission  of  the  defendant  he  was 
injured  without  any  fault  on  his  part;  that  he  suffered 
great  pain  in  body  and  mind,  and  has  been  permanently  in- 
jured. The  complaint  also  sets  out  in  detail  the  location  and 
the  condition  of  the  crossing,  and  the  number  of  tracks  and 
switches  at  said  station.  No  objection  is  pointed  out  to  the 
complaint,  nor  is  its  sufficiency  discussed.  The  first  specifi- 
cation of  error  is  therefore  waived. 

The  jury  returned  with  the  general  verdict,  answers  to 

112  interrogatories.    A  part  of  these  answers  do  not  support 

the  general  verdict,  others  support  it  very  strongly. 

1.  All  considered,  they  are  not  in  irreconcilable  conflict 
with  the  verdict,  and  appellant's  motion  for  judg- 
ment thereon  was  properly  overruled. 

In  the  appellant's  points  and  authorities  it  is  said  that 

the  seventh,  fourteenth  and    eighteenth    instructions,    and 

each  of  them,  given  to  the  jury,  is  erroneous,  but  ref- 

2.  erence  is  not  made  to  the  seventh  and  fourteenth  in 
the  argument,  and  we  conclude  that  as  to  them  error 

is  not  seriously  claimed,  and  we  deem  it  only  necessary  to 
say  that  the  point  is  not  well  taken. 

Said  eighteenth  instruction  is  as  follows:    **As  the  plain- 
tiff drove  along  said  avenue,  approaching  said  crossing,  it 
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was  his  duty  to  realize  and  have  in  mind  that  he  was 
3.     approachhig  a  place  of  danger,  to  be  on  the  alert  and 

use  his  sense  of  sight,  looking  both  ways,  and  use  his 
sense  of  hearing,  and,  if  necessary,  to  stop,  look  both  ways, 
and  listen  to  ascertain  for  himself  whether  a  train  was  ap- 
proaching and  whether  or  not  he  could  safely  cross  the 
tracks.  If  his  view  was  obstructed  so  that  he  could  not 
see  to  the  east,  then  it  was  his  duty  all  the  more  carefully 
to  use  his  senses  in  looking  and  listening  for  any  and  all 
warnings  that  would  notify  him  of  the  approaching  train, 
and  for  the  purpose  of  determining  whether  he  could  cross 
the  tracks.  The  law  says  it  was  his  duty  to  use  care  and 
caution  in  proportion  to  the  known  danger.  The  law  re- 
quired him  to  use  that  degree  of  care  and  caution  that  a 
person  similar  to  him,  of  ordinary  prudence,  would  be  pre- 
sumed to  use  under  similar  circumstances.  If  he  failed  to 
do  this,  and  that  failure  contributed  in  the  slightest  degree 
to  the  injury  complained  of,  then  he  cannot  recover  in  this 
action,  no  matter  how  careless  or  negligent  the  defendant 
may  have  been." 

It  is  argued  that  this  instruction  was  *  *  improper,  in  that 
it  placed  this  appellee  in  a  class  by  himself,  and  informed 
the  jury  that  he  was  bound  to  use  only  the  diligence  that  a 
boy  of  his  age,  opportunities,  intelligence,  education,  pru- 
dence, caution,  and  all  of  his  characteristics,  would,  under 
the  same  circumstances,  use;  that  this  would  require  rail- 
road companies  to  adopt  measures  and  courses  of  conduct, 
in  the  operation  of  its  trains  and  the  transaction  of  its  busi- 
ness, adapted  to  every  class  and  condition  of  boy  and  man, 
and  would  require  conduct  on  the  part  of  individuals  of 
each  class  to  be  only  of  such  a  degree  of  prudence  and  cau- 
tion as  is  used  by  the  ordinary  members  of  that  particular 
class;  that  this  is  not  the  standard  test.*'  The  instruction, 
taken  as  a  whole,  is,  we  think,  correct.  The  reasonable  con- 
struction to  be  placed  upon  the  expression  that  the  law  re- 
quired him  to  use  that  degree  of  care  and  caution  that  a  per- 
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son  similar  to  him,  of  ordinary  prudence,  would  be  pre- 
sumed to  use,  und^r  similar  eircumstanees,  may  fairly  be 
construed  to  mean  a  person  similarly  situated.  It  was  be- 
fore the  jury  that  he  was  sixteen  years  of  age,  of  good  eye- 
sight and  good  hearing,  employed  as  a  farm  hand,  entrusted 
with  and  doing  the  work  of  a  man,  familiar  with  the  gentle 
team  which  he  was  driving,  and  he  was  entirely  fa- 
miliar with  the  crossing  and  the  dangers  incident  thereto. 
The  care  which  he  was  expressly  required  to  exercise  in  the 
preceding  part  of  the  instruction  was  the  care  required  of  a 
man  of  ordinary  prudence  under  like  circumstances.  To 
hold  that  the  jury  could  have  understood  that  the  injured 
party  was  to  be  held  only  to  the  responsibilities  of  childhood 
would  be  unreasonable  and  unwarranted.  Dull  v.  Cleve- 
land, etc.,  R,  Co.  (1899),  21  Ind.  App.  571;  Kolsti  v.  Min- 
neapolis, etc.,  R.  Co.  (1884),  32  Minn.  133,  19  N.  W.  655; 
Fuller  v.  New  York,  etc.,  R.  Co.  (1900),  175  Mass.  424;, 
56  N.  E.  574.  Cases  cited  by  appellant  are  distinguished 
from  the  case  at  bar. 

In  this  connection  we  can  properly  consider  the  exceptions 
taken  to  the  refusal  of  the  court  to  give  the  first,  second, 

third  and  fourth  instructions  requested  by  appellant. 
4.     Said  first  instruction  is  as  follows:     **It  is  the  law 

in  this  State  that  when  one  approaches  the  crossing 
of  a  railroad  and  highway,  that  are  practically  on  the  same 
level,  the  railroad  track  itself  is  a  warning  of  danger,  and 
it  is  his  duty  to  proceed  with  caution,  and,  if  he  attempts 
to  cross  the  tracks  in  a  vehicle  of  any  kind,  he  must  exer- 
cise ordinary  prudence  and  care  under  all  the  circumstances. 
The  passer-by  must  assume  that  there  is  danger  at  the  cross- 
iii<?  of  a  railroad  and  a  highway,  and  he  must  act  with  or- 
dinary care  upon  that  presumption.  In  proportion  as  the 
danc:rr  is  increased  by  the  obstruction  of  his  view  by  build- 
in  prs  or  by  standing:  trains,  in  that  proportion  must  he  in- 
crease Ills  care  in  attempting  to  pass  over  said  crossing." 
Said  second  and  fourth  instructions  requested,  in  eflfeot  made 
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it  the  duty  of  appellee,  if  there  were  obstructions  in  the  way 
of  seeing  an  approaching  train,  to  take  greater  care  to  avoid 
receiving  injury  than  if  such  obstructions  had  not  been 
present ;  and  if  the  jury  found  that,  before  going  upon  the 
track,  the  plaintiff  stopped  to  look  and  listen,  at  a  point 
where  he  could  not  see  an  approaching  train,  by  reason  of 
said  obstructions,  and  that  if  the  jury  further  found  that 
had  the  plaintiff  dismounted  and  gone  ahead  of  his  team  to 
look  up  and  down  the  track  and  the  plaintiff  did  not  do  so 
being  thereby  injured,  and  that  a  reasonably  prudent  man, 
under  the  existing  circumstances  would  have  done  so — the 
verdict  should  be  for  the  defendant.  Said  third  instruction 
would  have  told  the  jury  that,  although  the  bell  on  appel- 
lant's engine  was  not  rung  or  the  whistle  was  not  sounded 
as  it  approached  the  crossing,  yet,  if  they  further  found 
that  the  engine  and  train  of  cars  made  a  noise  sufficiently 
loud  for  the  plaintiff  to  hear  it,  before  he  went  upon  the 
crossing,  that,  notwithstanding  the  failure  of  the  defend- 
ant to  ring  the  bell  or  sound  the  whistle,  the  plaintiff  would 
be  guilty  of  negligence.  In  other  words,  without  elabora- 
tion, the  substance  of  these  instructions  is  given  in  instruc- 
tion eighteen,  given  by  the  court,  and  there  was  no  error  in 
refusing  them. 

Said  sixth  instruction  would  have  told  the  jury  that  some 
of  the  witnesses  had  testified  to  hearing  signals  given,  by 

the  sounding  of  the  whistle,  as  the  train  that  is  al- 
5.     leged  to  have  caused  plaintiff's  injury  approached 

the  toT^Ti  of  Sunman,  and  had  testified  as  to  the  ring- 
ing of  the  bell,  while  others  had  testified  that  they  did  not 
hear  said  signals;  that  positive  evidence  that  certain  sig- 
nals were  given  and  that  certain  signals  were  heard,  the 
credibility  and  veracity  of  the  witnesses  on  either  hand  be- 
ing equal,  is  of  greater  weight  than  the  merely  negative 
testimony  that  said  signals  wen*  not  hoard.  It  has  been  held 
by  the  Supreme  Court  and  this  Court  that  such  instniction 
would  be  error.    Ohio,  etc.,  K.  Co.  v.  Stick  (1892),  130  Ind. 
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300;  Cleveland,  etc.,  R.  Co.  v.  Schneider  (1907),  40  Ind. 
App.  524. 

Appellant  claims  that  the  evidence  is  not  sufficient  to  sus- 
tain the  vferdict,  and  particularly  that  it  fails  to  show  that 
appellant  was  operating  the  engine  and  train  that 

6.  were  alleged  to  have  caused  appellee's  injuries.  From 
the  testimony  of  six  witnesses — ^not  the  testimony 
alone  of  any  one — ^who  testified  in  behalf  of  appellant,  the 
only  reasonable  inference  that  could  be  drawn  is  that  the 
train  in  question  was  the  fast  passenger-train,  No.  19,  of 
the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  on  the  Chicago  division  of  said  road,  operated  by 
its  employes,  and  running  between  Cincinnati  and  Chicago. 
There  is  a  conflict  in  the  evidence  as  to  whether  there  were 
any  signals  given  at  the  approach  of  the  train,  as  there  is, 
also,  as  to  the  speed  at  which  it  approached  the  crossing. 
Questions  both  of  the  negligence  of  appellant  and  the  con- 
tributory negligence  of  appellee  were  determined  by  the 
jury  in  favor  of  appellee.  Had  the  jury  found*  for  appel- 
lant, we  could  not  have  said  that  the  verdict  was  without 
support,  nor  can  we,  upon  the  evidence,  now  say  that  the 
verdict  returned  is  without  support.  The  evidence  is  so 
voluminous  and  of  such  a  character  that,  without  rehearsing 
it,  we  feel  warranted  in  saying  that  it  would  be  error  to 
say,  as  a  matter  of  law,  that  appellant  was  negligent,  and 
that  it  would  be  equal  error  to  say  that,  as  a  matter  of  law, 
appellee  was  guilty  of  contributory  negligence.  The  case 
was  properly  submitted  to  the  jury,  under  instructions  that 
are  fair,  if  not  favorable,  to  appellant,  and  we  find  no  re- 
versible error. 

Judgment  affirmed. 
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Gillespie  v.  Duling. 

[No.  0,373.    Filed  February  5,  1908.] 

1.  Highways. — Establishment. — User. — A  way  used  for  public 
travel  for  twenty  years,  becomes  a  public  highway  by  user.    p.  220. 

2.  Same. — Establishment.— Dedication, — Presumptions. — ^The  dedi- 
cation, for  highway  purposes,  of  a  way  used  by  the  public  for 
a  considerable  while,  though  less  than  twenty  years,  will  be 
presumed,  where  the  owner  knew  of  such  use,  made  no  objec- 
tions thereto,  and  the  other  circumstances  are  consistent  with 
an  intention  to  dedicate,    p.  220. 

3.  Same.  —  Dedication.  —  Prescription.—Statutes.—Though  at  the 
conmion  law  the  public  could  not  gain  a  public  highway  ease- 
ment by  prescription— continued  user  being  mere  evidence  of  a 
dedication— still,  under  §70(53  Bums  1908,  Acts  1905,  p.  521,  §15, 
twenty  years*  use  of  a  way,  by  the  public,  establishes  it  as  a 
public  highway,    p.  220. 

4.  Same. — Dedication. — Presumptions. — Where  the  public  highway 
touching  plaintlfTs  property  has  been  legally  vacated,  leaving  as 
his  only  way  out  a  road  over  a  neighbor's  land,  used  many  years, 
the  presumption  Is  strong  that  such  way  Is  public,    p.  221. 

5.  Same. — Open  at  One  End. — ^That  a  way  is  open  at  only  one  end 
does  not  prevent  its  being  a  public  highway,  the  use  by  the  pub- 
lic— those  who  have  occasion  to  use  the  road — being  the  test. 
p.  221. 

6.  Same. — Dedication. — Deviations. — ^That  the  course  of  a  road 
has  deviated  to  avoid  trees  and  other  obstructions  does  not  de- 
feat its  dedication  or  use  as  a  public  highway,  where  the  line 
of  way  remains  substantially  unchanged,    p.  221. 

7.  Appeal. — Weighing  Evidefice. — Highways. — Dedication. — Where 
the  evidence  shows  the  dedication  of  a  public  highway  but  is  in 
some  conflict  as  to  whether  a  prescriptive  right  has  been  obtained, 
a  Judgment  against  the  establishment  of  such  highway  will  be 
reversed,  as  unsupported,     p.  221. 

8.  High  WATS. — Dedication.— Elements. — ^The  elements  of  a  dedica- 
tion of  a  public  highway  are  (1)  an  intention  by  the  owner  to 
dedicate,  and  (2)  nn  acceptance  by  the  public,    p.  222. 

9.  Same. — Dedication. — Intention. — How  Determined. — Evidence, — 
The  intention  to  dedicate  is  shown  by  the  actions  and  conduct  of 
the  owner  of  the  land,  and  not  by  his  secret  thoughts,    p.  222. 

10.  Same. — Dedication, — Acceptance. — How  8hown, — The  accept- 
ance of  a  way  intended  by  the  owner  as  a  public  highway  may 
be  express  or  Implied — user  by  consent  being  sufficient — the  im- 
provement thereof  by  the  public  not  being  necessary,    p.  223. 


218 


APPELLATE  COURT  OF  INDIANA, 


(illle8pie  r.  Dullnjr— 11  Iiid.  App.  217. 


From  Grant  Circuit  Court ;  //.  J.  Paulus,  Judge. 

Suit  by  James  M.  Gillespie  against  John  M.  Duling.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

0,'A,  Henry  and  P.  H.  Elliott,  for  appellant. 
Joseph  L.  Custer  and  Orlo  L.  Cline,  for  appellee. 

RoBY,  C.  J. — Suit  by  appellant  to  enjoin  appellee  from 
fencing  up  an  alleged  roadway.  A  demurrer  to  the  com- 
plaint was  overruled,  and  an  answer  in  general  denial  filed. 
The  case  was  tried  by  the  court,  a  finding  made  for  appel- 
lee, and  judgment  rendered  against  the  appellant  for  costs. 
The  facts  established  by  the  evidence  are  substantially  as 
shown  by  the  map  and  the  following  paragraph : 
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Appellant  and  appellee  are  adjoining  landowners  in  Grant 
county.  A  public  road,  known  as  the  **Muncie  pike" 
(A-B),  runs  diagonally  through  appellee's  land,  to  which 
appellant  has  no  lawful  means  of  ingress  or  egress  other 
than  the  roadway  which  he  now  seeks  to  prevent  being  closed 
and  fenced  up  (C-D).  Many  years  prior  to  the  institu- 
tion of  this  suit  a  public  highway  ran  from  the  Muncie 
pike  along  the  north  line  of  plaintiff's  farm  and  thence  to 
the  southwest  (G-D-F-E).  The  old  road  was  several  years 
ago  legally  vacated.    Since  that  time  appellant  has  used  both 
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the  roadway  in  question  (C-D)  and  a  private  right  of  way 
(D-G)  over  the  contiguous  land  east  of  his  farm,  by  li- 
cense of  its  owner  (Garrison),  in  coming  and  going  to  and 
from  his  property.  The  roadway,  the  continued  use  of 
which  appellant  seeks,  was  stated  by  a  witness  seventy-five 
years  of  age  to  have  been  traveled  by  wagons  and  buggies 
'*ever  since  I  was  a  boy."  Many  other  witnesses  testified 
that  the  road  had  existed  thirty  or  forty  years,  or  longer. 
The  only  testimony  which  can  be  regarded  as  conflicting 
with  this  was  that  of  William  M.  Duling,  father  of  appel- 
lee, and  former  owner  of  the  land,  who  said :  *  *  I  don 't  think 
when  I  bought  that  land  seventeen  years  ago  any  wagon  road 
was  there.  I  think,  just  a  path  that  you  could  go  across." 
He  further  testified  as  follows:  ''Then  old  Mr.  Furnish 
had  land  right  south  of  John's  forty,  and  he  cut  that  road 
through  there  for  convenience  for  him  to  go  to  the  Muncie 
gravel  road" — and  also  that  the  road  had  been  cut  **only 
a  short  time,  probably  a  few  weeks,"  before  he  discovered 
it;  that  he  was  frequently  on  his  farm  during  that  time; 
also  that  he  never  gave  any  one  any  authority  to  cross  it  and 
never  prevented  any  one  from  crossing  it.  The  road  runs 
through  an  open  woodland,  and  has  never  been  graded.  De- 
viations have  been  made  in  the  traveled  track  to  avoid  trees 
and  mud,  but  the  general  travel  has  always  been  confined  to 
a  strip  not  wider  than  three  rods,  according  to  the  testi- 
mony of  the  appellee,  and  a  somewhat  narrower  space,  ac- 
cording to  some  other  testimony.  Its  termini  have  remained 
unchanged.  It  was  a  near  cut  to  Fairmount  for  people  who 
formerly  traveled  the  old  road,  since  vacated. 

For  reversal  the  single  assignment  of  error  is  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 
This  motion  is  predicated  on  the  grounds  that  the  decision  of 
the  court  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law. 

The  facts  just  stated  show  a  right  to  a  public  roadway. 

A  highway  may  be  established  by  user,  and  the  use  of 
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land  for  such  purpose  for  twenty  years  is  a  complete  bar 
to  the  right  to  dispute  such  use.    §7663  Burns  1908, 

1.  Acts  1905,  p.  521,  §15;    Louisville,  etc.,  R.  Co.  v. 
Etzler  (1892),  3  Ind.  App.  562,  565;  Blumenthal  v. 

State  (1899),  21  Ind.  App.  665;  City  of  Ft.  Wayne  v. 
Combs  (1886),  107  Ind.  75,  79;  Strong  v.  Makeever  (1885), 
102  Ind.  578;  Debolt  v.  Carter  (1869),  31  Ind.  355;  Hart 
V.  Trustees,  etc.  (1860),  15  Ind.  226;  Epler  v.  Niman 
(1854),  5  Ind.  459;  Elliott,  Roads  and  Sts.  (2d  ed.),  §175. 
A  dedication  of  a  highway  may  be  presumed  from  con- 
tinued use  of  land  for  such  purpose  by  the  public,  with  the 
knowledge  of  the  person  owning  the  same,  and  with- 

2.  out  objection  on  his  part,  although  such  use  has  not 
continued  twenty  years,  if  it  has  continued  a  con- 
siderable length  of  time,  and  the  circumstances  otherwise 
are  consistent  with  an  intention  to  dedicate.  CampbeU  v. 
O'Brien  (1881),  75  Ind.  222;  City  of  Evansville  v.  Evans 
(1871),  37  Ind.  229;  Holcraft  v.  Ki7ig  (1865),  25  Ind.  352; 
State  V.  Hill  (1858),  10  Ind.  219;  Hays  v.  State  (1856),  8 
Ind.  425;  Phipps  v.  State  (1845),  7  Blackf.  512;  Elliott, 
Roads  and  Sts.  (2d  ed.),  §161. 

These  two  propositions  express  the  law  as  it  now  exists 

in  this  State.     Strictly  speaking,  the  common  law  permits 

individuals  to  gain  easements  only   by   prescription, 

3.  and  the  public  to  gain  them  only  by  dedication.    It 
does  not  provide  for  the  gaining  of  easements  by  the 

public  by  prescription,  continued  user  being  evidence  merely 
of  a  dedication.  But  the  statute  cited  (§7663,  supra)  estab- 
lishes highways  by  twenty  years'  user,  regardless  of  other 
evidences  of  dedication.  Considerable  confusion  has  re- 
sulted in  the  reports  from  this  double  power  of  the  public ; 
but  the  cases  before  cited,  together  with  the  following,  estab- 
lish the  power  of  the  public  to  acquire  easements  under  both 
methods,  though  inaccurate  and  incorrect  statements  are 
made  in  several  of  them.  McClaskey  v.  McDaniel  (1906), 
37  Ind.  App.  59 ;  Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Crown 
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Point  (1898),  150  Ind.  536;  Town  of  Marion  v.  Skillman 
(1891),  127  Ind.  130,  11  L.  R.  A.  55;  Ross  v.  Thompson 
(1881), '78  Ind.  90;  Maxick  v.  State  (1879),  66  Ind.  177; 
Summers  v.  State  (1875),  51  Ind.  201. 

As  was  said  in  Sm^ll  v.  Binford  (1908),  post,  440,  it  is  not 
the  policy  of  the  law  to  cut  oflP  the  ingress  and  egress  of  land- 
owners to  and  from  their  property.    After  the  vaca- 

4.  tion  of  the  old  road,  which  gave  Gillespie  an  outlet, 
the  presumption  is  in  favor  of,  rather  than  against, 

the  way  in  question  being  a  road. 

The  fact  that  this  way  is  not  open  at  both  ends,  and  fur- 
nishes ingress  to  and  egress  from  the  land  of  but  one  prop- 
erty owner,  does  not  prevent  its  being  a  public  high- 

5.  way.    Moore  v.  Auge  (1890),  125  Ind.  562;   Adams 
V.   Harrington    (1888),    114   Ind.   66;     Washington 

Ice  Co,  V.  Lay  (1885),  103  Ind.  48.  The  road  is  open  to 
public  use,  and  the  word  public  in  this  .connection  means 
"all  those  who  have  occasion  to  use"  the  road.  Village  of 
Grandville  v.  Jenison  (1890),  84  Mich.  54,  47  N.  W. 
600.  The  law  does  not  fix  the  number  of  persons  who  must 
travel  upon  a  road  to  determine  its  existence.  Small  v.  Bin- 
ford,  supra;  Louisville,  etc.,  R.  Co.  v.  Etzler,  supra. 

The  fact  that  the  course  of  the  road  deviates  from  a 

straight  line  to  avoid  trees  and  mud  is  immaterial.     It  is 

sufficient  if  the  line  of  travel  remains  substantially 

6.  unchanged.     Small    v.    Binford,    supra;     Ross    v. 
Thompson,  supra. 

Appellee  contends  that  the  plaintiff's  complaint  ** pro- 
ceeds upon  the  theory  of  twenty  years'  adverse  user  by  the 
public,  and  upon  that  theory  appellant  must  recover, 

7.  if  at  all."    The  complaint,  however,  also  states  facts 
which  show  a  dedication  by  user,  and  the  case  cited 

by  appellee  is  therefore  not  applicable.  It  is  a  well-settled 
rule  that  this  court  will  not  weigh  the  evidence  in  a  cause, 
and  a  judgment  *  *  will  be  disturbed  only  when  the  evidence 
upon  the  controlling  issue  is    *    *     *    of  such  a  clear  and 


222  APPELLATE  COURT  OF  INDIANA, 

Gillespie  v,  Duling — 11  Ind.  App.  217. 

conclusive  character  as  to  enable  and  to  warrant  this  court 
to  say,  as  a  matter  of  law,  that  such  decision  is  erroneous." 
Hudelson  v.  Hudelson  (1905),  164  Ind.  694,  697.  The 
evidence  of  all  the  witnesses,  save  one,  in  the 'present  case 
tends  to  show  a  user  of  the  road  in  question  for  over  twenty 
years,  the  period  to  establish  a  road  by  prescription.  The 
evidence  of  that  witness,  as  before  set  out,  does  not  neces- 
sarily controvert  such  fact.  But  it  is  unnecessary  to  deter- 
mine whether  the  decision  below  was  .erroneous  as  to  the 
sufficiency  of  the  evidence  sustaining  the  finding  that  no 
prescriptive  right  to  a  highway  was  established,  for  the  rea- 
son that  a  dedication  is  shown  by  uncontradicted  evidence. 
Essential  elements  of  this  dedication  are  an  intention  to 
dedicate  and  an  acceptance  of  such  dedication  by  the  public. 
Without  such  intention  it  is  impossible  that  there 

8.  should  be  a  valid  dedication.    Lightcap  v.  Town  of 
North  Judson    (1900),   154  Ind.  43;    Shellhouse  v. 

State  (1887),  110  Ind.  509,  513;  Tucker  v.  Conrad  (1885), 
103  Ind.  349;  Bidinger  v.  Bishop  (1881),  76  Ind.  244; 
Mansur  v.  State  (1878),  60  Ind.  357;  Gwynn  v.  Homan 
(1860),  15  Ind.  201;  President,  etc.,  v.  City  of  Indian- 
apolis (1859),  12  Ind.  620. 

**But  the  intention  to  which  the  courts  give  heed  is  not  an 
intention  hidden  in  the  mind  of  the  landowner,  but  an  in- 
tention manifested  by  his  acts.     It  is  the  intention 

9.  which  finds  expression  in  conduct,  and  not  that  which 
is  secreted  in  the  heart  of  the  owner,  that  the  law  re- 
gards.'' City  of  Indianapolis  v.  Kingsbury  (1885),  101 
Ind.  200,  213,  51  Am.  Rep.  749.  Language  to  the  same  ef- 
fect was  used  in  Carr  v.  Kolh  (1884).  99  Ind.  53;  Faust  v. 
City  of  Huntington  (1883),  91  Ind.  493;  McClaskey  v.  Mc- 
Daniel  (1906),  37  Ind.  App.  59,  71;  Pittsburgh,  etc.,  R.  Co. 
V.  Noftsger  (1901),  26  Ind.  App.  614;  Cromer  v.  State 
(1899),  21  Ind.  App.  502.  In  McClaskey  v.  McDaniel 
supra,  it  was  said:  **It  is  not  always  necessary  to  a  dedica- 
tion that  the  intent  should  actually  exist  in  the  mind  of  the 
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landowTier,  who  in  this  matter,  as  in  others  generally,  must 
be  presumed  to  have  intended  what  his  conduct  indicates.*' 

The  acceptance  by  the  public  may  be  express  or  implied. 
Public  use  for  a  long  time,  with  the  consent  of  the  land- 
owner, is  sufficient  acceptance ;  and  the  fact  that  the 

10.    road  has  not  been  worked  by  public  authorities  does 

not  prevent  the  acceptance.    McClaskey  v.  McDaniel, 

supra;    Green  v.  Elliott   (1882),  86  Ind.  53;    Summers  v. 

State  (1875),  51  Ind.  201;   Strunk  v.  Prichett  (1901),  27 

Ind.  App.  582. 

The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial.  The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  appellant's  motion  for 
a  new  trial,  and  for  further  consistent  proceedings. 


Townsend,  Administrator,  v.  Huntzinger. 

[No.  0,110.     Filed  February  0,  1908.] 

1.  Contracts. — Husband  and  Wife. — Common  Law, — Equity. — A 
contract  between  buKband  and  wife  was  void  at  tbe  common  law, 
but  enforceable  In  equity,    p.  225. 

2.  Bills  and  Notes. — H unhand  and  Wife. — Notes  executed  by  a 
wife  to  her  husband  for  money  used  by  her  in  the  payment  of 
Hens  and  for  improvements  of  her  separate  property,  are  valid 
and  enforceable,    p.  225. 

3.  Divorce,— /decree. — Property  Rights. — All  property  rights  grow- 
ing  out  of  the  marriage  relation  are  conclusively  determined  by 
the  decree  of  divorce;  but  other  property  rights  remain  wholly 
unaffected  thereby,    p.  225. 

4^  New  Trial. — Neicly-Discovcred  Evidence. — How  Presented. — 
A  motion  for  a  new  trial  because  of  newly-discovered  evidence, 
which  does  not  contain  the  affidavit  of  the  person  who  is  sup- 
posed to  testify  to  such  new  matters,  nor  account  for  the  absence 
of  such  affidavit  presents  no  question,    p.  226. 

From  Madison  Circuit  Court;   John  F.  McClure,  Judge. 

Action  by  Monroe  Huntzinger  against  William  L.  Town- 
send,  as  administrator  of  the  estate  of  Olive  J.  Townsend, 
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deceased.     From  a  judgment  for  plaintiflP,  defendant  ap- 
peals.   Affirmed, 

William  8,  Beeson,  for  appellant. 

Henry  C.  Ryan  and  Marc  Ryan,  for  appellee. 

Watson,  J. — The  claim  of  appellee,  which  was  filed 
against  the  estate  of  Olive  J.  Townsend,  deceased,  was  based 
upon  certain  promissory  notes  executed  by  decedent  to 
appellee  while  they  were  husband  and  wife.  It  is  averred 
that  the  first  and  second  notes  described  in  appellee's  claim 
for  the  sum  of  $50.  and  $150,  respectively,  were  executed 
as  the  evidence  of  unpaid  purchase  money  for  real  estate 
bought  by  decedent  from  appellee  and  conveyed  by  him  to 
her.  The  third  note  described  in  the  claim,  for  $25,  was 
given  by  decedent  to  appellee  as  evidence  of  money  ad- 
vanced by  appellee  to  decedent  to  pay  for  the  papering 
and  painting  of  her  home.  The  fourth  note  sued  on,  for 
$50,  was  for  money  advanced  to  decedent  by  appellee  for 
the  payment  of  interest  and  dues  on  a  loan  on  decedent's 
separate  real  estate.  The  fifth  note  sued  on,  for  $75,  was 
given  for  money  advanced  l)y  appellee  to  decedent  to  pay  the 
balance  of  purchase  money  on  her  separate  real  estate. 

In  addition  to  the  statutory  defenses  to  this  claim  the  ap- 
pellant filed  a  special  answer  which  was  demurred  to,  but 
no  ruling  was  had  thereon,  and  the  only  error  assigned  in 
this  court-  is  the  overruling  of  the  motion  for  a  new  trial. 

It  appjais  from  the  record  that  decedent  was  the  second 
wife  of  appellee,  and  that  after  the  execution  of  said  notes 
they  were  divorced.  She  was  formerly  the  wife  of  the  ad- 
ministrator, William  L.  Townsend,  but  they  were  divorced 
more  than  ten  years  prior  to  her  death.  The  evidence  is 
uncontradicted  that  the  money  was  borrowed,  notes  exe- 
cuted, and  the  proceeds  thereof  went  to  the  extinguishment 
of  lien  indebtedness  on  the  separate  property  of  decedent, 
and  for  the  betterment  of  her  separate  property,  as  averred 
in  said  complaint. 
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It  is  contended  that  this  claim  is  void  for  the  reason  that 

the  transactions  were  between  husband  and  wife.    The  rule 

of  the  common  law  was  that   a   husband   and  wife 

1.  could  not  deal  or  contract  with  each  other,  but  even 
then  a  contract  between  divorced  parties,  though  not 

enforceable  at  law,  was  upheld  in  equity. 

Under  §7851  Bums  1908,  §5115  R.  S.  1881,  a  married 

woman  is  permitted  to  contract  as  femme  sole,  except  as 

prohibited   by   statute.      Section   7853   Bums    1908, 

2.  §5117  R.  S.  1881,  provides  that  she  may,  in  her  own 
name,  as  if  she  were  unmarried,  sell  and  dispose  of 

her  personal  property,  and  may,  in  like  manner,  contract 
with  reference  to  the  same.  By  statute  she  is  prohibited 
from  selling,  conveying  or  mortgaging  her  separate  real 
estate,  nor  can  she  convey  or  mortgage  the  same  unless 
joined  in  by  her  husband,  and  she  is  likewise  prohibited 
from  entering  into  any  contract  of  suretyship,  but  these  re- 
straints are  made  so  by  the  very  terms  of  the  statutes. 
There  is  no  law  nor  good  reason  denying  her  the 
right  to  borrow  money  to  be  used  for  the  bet- 
terment of  her  separate  estate,  -or  liquidation  of 
any  lien  indebtedness  thereon.  Neither  is  she  pro- 
hibited from  borrowing  from  her  husband,  and  no 
valid  reason  exists,  either  in  law  or  equity,  why  she  should 
not  pay,  when  the  money  has  been  received  by  the  wife  un- 
der an  express  contract  so  to  pay.  Anderson  v.  Citizens  Nat: 
Bank  (1906),  38  Ind.  App.  190;  Daily  v.  Daily  (1900),  26 
Ind.  App.  14;  Worth  v.  Patton  (1892),  5  Ind.  App.  272; 
Harrell  v.  Harrell  (1889),  117  Ind.  94;  Leach  v.  Bai7is 
(1897),  149  Ind.  152. 

It  is  also  contended  that  by  the  decree  of  divorce  by  a 

court   having   jurisdiction    of   the   subject-matter  and  the 

parties  all  property  rights  between  the  parties  grow- 

3.  ing  out  of  and  connected  with  their  marriage  are 
deemed  and  held  to  be  adjudicated,  leaving  all  other 

Vol.  41—15 
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questions  or  rights,  if  any,  between  the  divorced  parties,  to 
be  settled  as  though  the  marriage  relation  had  never  ex- 
isted. This  is  unquestionably  the  law,  and  has  been  so  held 
since  the  very  beginning  of  the  judicial  decisions  of  our 
State.  Fischli  v.  Fischli  (1825),  1  Blackf.  •360;  Walker 
V.  Walker  (1898),  150  Ind.  317;  Murray  v.  Murray  (1899), 
153  Ind.  14;  Spericer  v.  Spencer  (1903),  31  Ind.  App.  321; 
Smith  V.  Smith  (1905),  35  Ind.  App.  610;  Watson  v.  Wat- 
son (1906),  37  Ind.  App.  548.  The  decree  in  this  case  pro- 
vided **that  certain  personal  property  heretofore  used  by 
the  parties  in  common  be  divided,''  and  specifically  de- 
scribed it.  It  is  also  shown  by  the  evidence  that  the  notes 
were  not  mentioned  or  taken  into  account  in  the  settlement 
of  their  property  rights  in  the  divorce  proceedings. 

One  of  the  grounds  assigned  for  a  new  trial  is  newly-dis- 
covered evidence.  The  motion  was  supported  by  the  affida- 
vit of  appellant  but  there  was  no  affidavit  by  the 

4.  witness  by  whom  the  newly-discovered  evidence  was 
to  be  proven.  Nor  was  the  absence  of  this  affidavit 
accounted  for  in  any  manner.  It  is  well  settled  by  the  de- 
cisions of  this  State  that  the  motion  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  shall  be  supported  by 
such  affidavit,  or  its  absence  be  accounted  for.  Quinn  v. 
State  (1890),  123  Ind.  59;  Vandxjne  v.  State  (1891),  130 
Ind.  26;  Spaulding  v.  State  (1904),  162  Ind.  297;  Ogden 
v.  Kelsey  (1892),  4  Ind.  App.  299.  In  our  view  of  the  case, 
the  conclusion  reached  was  just  and  correct,  and  there  is  no 
error  in  the  record  that  warrants  its  being  disturbed. 

Judgment  affirmed. 
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Cincinnati,  Lawrenceburg  &  Aurora  Electric 
Street  Railway  Company  v.  Cook. 

[No.  G,U95.    Vilea  February  6,  1908.] 

Appeal. — Amended  Complaint. — Demurrer  to  **Complaint.'' — ^A  de- 
murrer to  the  "complaint,"  where  an  amended  complaint  had 
been  filed  and  which  was  the  only  complaint  In  the  record,  prop- 
erly questions  the -sufficiency  of  such  amended  complaint 

Prom  Dearborn  Circuit  Court ;  O.  E,  Downey,  Judge. 

Action  by  Margaret  E.  Cook  against  the  Cincinnati, 
Lawrenceburg  &  Aurora  Electric  Street  Railway  Company. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  (For 
decision  on  merits  see  —  Ind.  App.  — )  On  motion  to 
dismiss  appeal.    Motion  overruled, 

Stanley  Shaffer,  Frank  B.  Shutts  and  Martin  J.  Oivan, 
for  appellant. 
Wymond  J.  Beckett  and  Thomas  S.  Cravens,  for  appellee. 

Rabb,  J. — On  September  15,  1906,  appellee  filed  her  com- 
plaint against  the  appellant  in  the  court  below  in  the  above- 
entitled  cause.  On  October  10,  1906,  she  filed  an  amended 
complaint.  On  October  17,  1906,  appellant  filed  its  demur- 
rer to  the  appellee's  complaint,  in  which  demurrer  the  com- 
plaint was  referred  to  as  the  ** plaintiff's  complaint,"  and 
not  the  ** plaintiff's  amended  complaint."  This  demurrer 
was  overruled  by  the  court  and  exception  reserved  by  the 
appellant.  On  January  14,  1907,  appellant  filed  its  answer 
to  the  appellee's  complaint,  and  in  this  answer  the  complaint 
is  referred  to  and  described  as  the  ** plaintiff's  complaint," 
and  not  ''plaintiff's  amended  complaint."  The  cause  was 
submitted  to  a  jury  for  trial,  and  verdict  and  judgment  ren- 
dered in  favor  of  the  appellee  on  the  complaint.  The  court, 
in  its  instructions  to  the  jury,  referred  to  the  "complaint," 
and  the  record  discloses  that  the  court  permitted  the  jury 
to  take  with  them  to  the  jury-room  the  "complaint."    No 
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reference  was  made  to  the  ** amended  complaint."  The  ap- 
pellant assigns  as  error  in  this  court  the  action  of  the  court 
below  in  overruling  its  demurrer  to  the  ** complaint;"  over- 
ruling appellant's  motion  in  its  favor  on  the  answers  to  in- 
terrogatories returned  by  the  jury  with  their  general  ver- 
dict, and  overruling  its  motion  for  a  new  trial.  The  original 
complaint  does  not  appear  in  the  transcript  of  the  record 
brought  to  this  court.  Appellee  moves  to  dismiss  the  appeal 
on  the  ground  that  the  record  presents  no  ques- 
tion for  the  reason  that  the  original  complaint 
does  not  appear  in  the  record,  her  theory  being  that  the 
cause  was  put  at  issue  and  tried  upon  the  original  and  not 
the  amended  complaint,  and  that  no  question  is  presented  as 
to  the  sufficiency  of  the  amended  complaint,  and  no  judg- 
ment rendered  upon  the  amended  complaint.  Appellee's 
motion  is  predicated  upon  an  erroneous  theory.  The  record 
discloses  that  there  is  but  one  complaint  in  this  cause,  and 
that  is  the  complaint  substituted  for  the  original.  It  is  true 
that  it  is  an  amended  complaint,  but  it  is  nevertheless  a  com- 
plaint, and  the  only  complaint  on  file  when  the  demurrer 
and  answer  were  filed.  When  it  was  filed  the  orginal  com- 
plaint WTnt  out  of  the  record,  and  would  have  no  proper 
place  in  the  record.  The  demurrer  to  the  complaint,  subse- 
quently filed  by  the  appellant,  was  addressed  to  the  only 
complaint  then  in  the  case,  and  could  apply  to  no  other,  and 
the  answer  subsequently  filed  in  the  case,  and  addressed 
to  the  complaint,  was  an  answer  to  the  complaint  that  then 
stood  on  file  against  the  appellant,  and  none  other.  The 
fact  that  the  complaint  was  designated  in  the  demurrer 
and  in  the  answer  as  the  ** complaint,"  and  not  the 
** amended  complaint,"  was  wholly  immaterial.  After  the 
amended  complaint  was  filed  all  subsequent  references  to 
the  complaint  made  in  the  cause,  either  in  the  pleadings,  in- 
structions given  by  the  court  to  the  jury,  or  the  record  en- 
tries, must  be  taken  to  refer  to  the  ** amended  complaint." 
The  amended  complaint  is  properly  incorporated  in  the  rec- 
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ord,  and  the  question  of  its  suflBciency  is  properly  raised  by 
demurrer,  and  is  properly  presented  in  this  court,  and  all 
questions  presented  by  the  appellant's  assignment  of  errors 
are  properly  presented  here  for  the  determination  of  this 
court. 

Motion  to  dismiss  the  appeal  overruled. 

Comstock,  Myers,  Hadley  and  Watson,  JJ.,  concurring. 

Roby,  C.  J.,  absent. 


Western  Construction  Company  v.  Romona 
Oolitic  Stone  Company. 

[No.  5372.    Filed  AprU  2,  1907.    Rehearing  denied  October  17,  1907. 
Transfer  denied  February  7,  1908.] 

1.  Ck>NTBAC7r8. — Building. — Referencea  to  Other  Contracts. — Incon- 
sistencies.— A  contract  between  a  stone  company  and  a  construc- 
tion company,  for  tlie  fiimiRhing  of  stone  as  required  by  a  con- 
tract between  such  construction  company  and  a  city,  should  be 
construed  as  though  such  city's  contract  formed  a  part  of  the 
stone  comrmny*s  contract,  except  where  such  contracts  are  incon- 
sistent,   p.  237. 

2.  Same.  —  Furnishing  Stone,  —  Inspection.  —  Acceptance. — A  con- 
tract between  a  stone  company  and  a  construction  company  pro- 
viding that  the  stone  company  shall  deliver  certain  stone  to  the 
construction  company,  as  was  required  by  a  contract  between 
such  construction  company  and  a  city,  such  stone  to  be  subject 
to  the  inspection,  acceptance  and  rejection  of  the  chief  engineer 
of  said  city,  and  delivery  to  be  made  at  a  certain  station,  requires 
such  inspection,  acceptance  and  rejection  at  such  station ;  and 
a  removal  of  the  stone  therefrom  without  Insi)ection  constitutes 
an  acceptance  of  the  stone  so  taken,    p.  2,38. 

3.  Sales. — Inspection. — Contract h. — ^The  rijcht  of  reasonable  Inspec- 
tion is  Incident  to  an  ordinary  sale  of  goo<ls;  but  the  i)arties 
may  lawfully  contract  for  a  diflFerent  kind  of  inspection  if  they 
so  desire.,    p.  239. 

4.  Same. — Inspection. — F'ailure  of  Inspector  to  Serve. — Contracts. — 
Discharge. — Where  parties  contract  for  the  sale  and  purchase  of 
certain  stone,  to  be  lnsi)ecte<i  and  accepted  or  rejected  by  a  third 
party,  who  is  not  under  the  control  of  either  party,  and  such 
third  party  fails  or  refuses  to  act.  the  contract  is  discharged,  and 
no  rights  accrue  thereunder  to  either  party,    p.  240. 
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5.  Contracts. — Breach. — Objection. — Continued  Fulfillment  hy 
Other  Party. — Estoppel. — A  stone  company,  by  continuing  to  ship 
stone  as  required  by  its  contract  with  a  construction  company,  is 
not  estopped  to  insist  on  the  terms  thereof,  where  it  objected 
to  the  violation  of  Its  contract,  and  insisted  upon  compliance 
therewith,    p.  241. 

6.  Same. — Salea. — Delivery. — Acceptance. — A  contract  for  the  sale 
of  stone  to  be  delivered  f.  o.  b.  cars  at  a  certain  station,  subject 
to  inspection  at  such  place  is  injuriously  violated,  where  the 
purchaser  removes  such  stone  from  the  cars,  hauls  it  a  consid- 
erable distance  and  piles  it  on  the  streets  to  be  used  in  a  public 
building,    p.  242. 

7.  Same. — Delivery  of  Stone. — Appeal  from  Inspector's  Decision. — 
Estoppel. — A  company  contracting  to  deliver  stone  f.  o.  b.  cars 
at  a  certain  station,  to  be  there  insi>ected,  which  contract  was 
violated  by  the  hauling  of  such  stone,  over  the  company's  objec- 
tion, to  the  site  of  a  public  building,  where  the  stone  was  in> 
spected  by  the  city's  chief  engineer,  is  not  estopped  from  insist- 
ing upon  the  right  of  inspection  at  such  station  by  appealing 
from   such  engineer's  rejection  of  such  stone,    p.  244. 

8.  Same. — Acceptance  of  S^tone. — Vnsuitahleness  for  Contract 
Purposes. — Where  a  construction  company  accepts  stone  shipped 
to  it  for  the  construction  of  a  certain  building,  it  is  estopped 
from  afterwards  asserting  that  such  stone  was  not  fit  for  the 
building  intended,    p.  244. 

From  Superior  Court  of  Marion  County  (64,706) ;  John 
L.  McMaster,  Judge. 

Action  by  the  Romona  Oolitic  Stone  Company  against  the 
Western  Construction  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Stuart,  Hammond  &  Simms,  for  appellant. 
Miller,  Shirley  &  Miller  and  Edenharter  &  MuU,  for  ap- 
pellee. 

Rabb,  J. — The  appellant,  the  Western  Construction  Com- 
pany, entered  into  a  contract  with  the  city  of  Cincinnati  to 
furnish  material  and  construct  a  certain  pump  pit  and  otlier 
improvements,  as  set  forth  in  the  contract,  and  which  in- 
volved the  use  of  a  large  amount  of  stone.  It  was  provided 
by  the  terms  of  the  contract  between  the  city  and- the  ap- 
pellant that  the  stone  to  be  furnished  **shall  be  of  the  best 
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grade  of  Bedford  (Indiana)  oolitic  limestone;  *  *  * 
that  it  shall  be  of  durable  quality  and  sound  in  every  par- 
ticular; that  it  shall  be  free  from  soap  stone  and  shale, 
seams  and  flaws  of  any  description,  and  shall  be  quarried  in 
time  to  season  thoroughly  before  being  used ;  that  all  kinds 
of  stone  shall  be  subject  to  the  approval  of  the  trustees,  or 
the  chief  engineer  acting  under  their  direction,  who  must 
have  satisfactory  evidence  of  their  weathering  qualities." 
It  was  provided  further  in  said  contract  that 

"said  trustees  may,  at  pleasure,  appoint  and  employ, 
at  their  own  expense,  such  officers  as  may  be  necessary, 
who  are  to  act  as  engineers,  inspectors  or  agents  for 
the  purpose  of  supervising,  in  said  first  party's  (city 
of  Cincinnati's)  interest,  the  materials  furnished  and 
work  done  as  the  same  progresses;  that  such  officers 
shall  have  authority  to  reject  any  materials  which  do 
not  in  their  opinion  conform  to  the  plans  and  draw- 
ings, specifications  and  contracts,  and  it  shall  be  admis- 
sible for  them  to  do  so  at  any  time  during  the  progress 
of  the  work  until  its  completion  and  acceptance,  not- 
withstanding the  fact  that  such  defective  materials 
may  have  been  previously  overlooked  and  received.'' 

A  contract  was  entered  into  between  the  appellant  and 
appellee,  whereby  the  appellee  contracted  to  furnish  the  ap- 
pellant the  stone  necessary  to  be  used  in  said  work;  the 
contract  between  the  appellant  and  appellee  providing  as 
follows : 

**(A)  Whereas,  said  construction  company  has  en- 
tered, or  is  about  to  enter,  into  a  contract  with  the  city 
of  Cincinnati,  Ohio,  to  perform  certain  work,  viz. :  The 
construction  of  pump  pits,  walls,  conduit,  revetment  of 
slopes,  etc.,  and  will  require  certain  supplies  and  serv- 
ices in  performing  the  same;  and,  whereas,  said  con- 
tractor (the  Romona  Oolitic  Stone  Company)  desires 
to  furnish  said  construction  company  in  whole  or  in 
part  with  such  supplies  and  services;  now,  therefore, 
said  contractor  agrees  to  furnish  and  deliver  f.  o.  b. 
cars  at  Pendleton  Shops  Station  (near  Cincinnati), 
Pennsylvania  railroad,  all  dressed  Bedford  oolitic  lime- 
stone for  walls,  coping,  and  all  other  stone  of  the  qual- 
ity required  to  complete  the  contract  entered  into  by 
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the  Western  Construction  Company  and  the  city  of 
Cincinnati,  as  shown  on  the  general  and  detail  plans 
and  under  the  specifications  of  thiff  contract  numbered 
thirty-two,  for  the  Western  Pumping  Station.  Blue 
prints  and  specifications  will  be  furnished  to  the  con- 
tractor, in  order  properly  to  get  out  suitable  sizes  and 
dimension  stone,  all  in  accordance  with  the  attached 
specifications  of  the  board  of  trustees.  (B)  The  sup- 
plies and  service  furnished  must  be  suitable  for  the 
purpose,  and  subject  to  the  inspection  and  acceptance 
of  the  chief  engineer  or  other  duly  authorized  agent 
of  the  city  of  Cincinnati,  which  inspection  and  accept- 
ance or  rejection  shall  take  place  upon  delivery  of  the 
stone  as  aforesaid.  (C)  The  contractor  agrees  to  begin 
the  delivery  of  said  dressed  Bedford  oolitic  limestone 
on  August  1,  1902,  and  to  deliver  regularly  upon  the 
completion  of  car-load  lots,  and  to  complete  the 
same  in  full  on  or  before  October  1,  1902.  (D)  If  the 
contractor  shall  fail  in  any  of  the  matters  of  delivery, 
quality,  rate  or  time,  as  before  specified,  the  construc- 
tion company  shall  have  the  right  to  declare  the  con- 
tract forfeited  and  void,  or  to  procure  said  supplies  or 
service  from  other  parties,  and  to  charge  any  excess  in 
the  cost  of  procuring  the  same  over  the  price  herein 
specified  to  the  contractor,  who  hereby  agrees  to  pay 
said  excess.  (E)  Supplies  ofl'ered  or  shipped  under 
this  agreement  that  are  not  in  compliance  with  the 
conditions  or  specifications  hereof,  or  that  may  be  re- 
jected by  the  engineer  or  agents  of  said'  city  of  Cin- 
cinnati, shall  be  used  by  said  construction  company 
as  backing,  and  shall  be  paid  for  at  the  rate  of  $4.50 
per  cubic  yard.  (F)  The  contractor  shall  use  care  in 
properly  loading  the  cut  stone  on  the  cars  to  avoid 
any  breakage.  Should  any  stones  be  injured  in  trans- 
it, the  contractor  will  stand  the  loss.  Should  the 
construction  company,  by  badly  handling,  cause  a 
stone  to  be  injured,  the  loss  shall  be  borne  by  the  con- 
struction company ;  the  intention  being  that  the  stone 
shall  be  delivered  to  the  construction  company  ready  to 
set,  in  compliance  with  the  plans  and  specifications  for 
doing  the  work,  as  contracted.  (G)  Said  supplies  are 
to  be  shipped  via  cars  and  delivered  at  Pendleton 
Shops  Station,  Ohio.  (H)  In  consideration  of  the 
faithful  performance  of  the  covenants  and  agreements 
of  the  contractor,  the  construction  company  agrees  to 
pay  the  Romona  Oolitic  Stone  Company  therefor  in 
the  following  manner,  to  wit:    For  all  said  Bedford 
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oolitic  limestone  suitable  and  acceptable  for  the  pur- 
pose used,  including  face  stone,  coping,  etc.,  as  re- 
quired, of  the  kind  known  as  *buff  color,'  so  delivered 
in  any  calendar  month,  and  invoiced  by  the  fifth  of 
the  next  succeeding  month,  payment  shall  be  made  be- 
tween the  fifteenth  and  twenty-fifth  days  of  said  suc- 
ceeding month,  at  the  rate  of  $8.50  per  cubic  yard, 
measurements  to  determine  a  cubic  yard  being  based 
upon  the  bottom  beds  of  stones  dressed  or  minimum 
quarry  or  square  measure,  all  f.  o.  b.  Pendleton  Shops 
Station,  Ohio.  Minimum  sizes  shall  be  shipped,  but 
should  any  excess  be  received,  said  excess  shall  be 
considered  as  backing,  and  compensation  allowed  on 
the  basis  of  concrete  backing — $4.50.  The  thickness 
of  courses  shall  conform  to  sizes  mentioned  on  last 
page  of  the  agreement.  The  construction  company 
will  pay  freight  charges  upon  the  stone  and  charjje  the 
same  to  the  contractor,  who  will  allow  said  payments 
on  his  account,  by  a  credit.  Twenty  per  cent  of  all 
amounts  due  the  contractor  under  this  agreement  shall 
be  retained  by  the  construction  company  until  the 
completion  of  the  contract  and  the  acceptance  by  the 
chief  engineer  of  the  stone,  when  the  amount  so  re- 
tained will  become  immediately  due,  and  shall  be  paid 
by  cash.  Strikes  and  inability  to  secure  cars  or  other 
causes  beyond  the  control  of  the  contractor,  causing 
a  delay,  would  be  causes  for  an  extension  in  fulfilling 
the  order.  Any  stone  which  might  be  broken  or  unfit 
for  face  stone  and  can  be  used  as  backing,  shall  be  so 
used,  permission  of  the  chief  engineer  having  been 
heretofore  obtained.  (I)  It  is  mutually  agreed  that 
there  are  no  oral  reservations  or  modifications  between 
the  parties  affecting  the  conditions  hereof;  that  no 
subsequent  changes  or  alterations  of  these  terms  shall 
be  binding  unless  agreed  to  in  writing  over  the  signa- 
tures of  both  parties  hereto.'' 

Under  this  contract  the  stone  company  shipped  to  the 
place  of  delivery  at  Pendleton  Shops  Station  forty-four  car- 
loads of  stone.  The  construction  company  took  the  stone 
from  the  'cars  and  hauled  it  on  wagons  from  Pendleton 
Shops  Station  to  the  site  of  the  work,  a  distance  of  three- 
quarters  to  a  mile,  and  stacked  it  up  ready  for  use  when  re- 
quired. But  three  car-loads  of  the  stone  were  inspected  by 
the  city  engineers  on  board  the  cars  at  the  place  of  delivery 
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at  Pendleton  Shops  Station.  A  part  of  the  stone  on  the 
first  ear  was  rejected,  and  a  part  of  it  accepted.  The  second 
and  third  car-loads  were  rejected  at  the  time  by  the  city  en- 
gineers, but  afterwards  some  of  the  stone  was  accepted  and 
used  in  the  work.  All  of  the  stone  was,  before  being  used, 
inspected  by  the  city  engineers  at  the  site  of  the  work,  and 
all  of  it  was  rejected,  except  aboiit  eighty-six  cubic  yards  of 
the  stone,  which  was  accepted  and  used  in  the  face  walls  of 
the  work  that  was  referred  to  in  the  contract  between  the 
parties.  The  residue  of  the  stone  was  used  as  backing.  It 
does  not  appear  from  the  evidence  whether  the  city's  in- 
specting engineers,  who  were  agreed  upon  in  the  contract  be- 
tween the  appellant  and  the  appellee  as  being  the  persons 
who  were  to  inspect  and  accept  the  stone  contracted  for  at 
the  place  of  delivery  at  Pendleton  Shops  Station,  were  ever 
informed  of  what  was  required  or  expected  of  them  by  the 
terms  of  the  contract  between  the  appellant  and  the  appel- 
lee. They  declined  at  all  events  to  inspect  and  accept  or  re- 
ject the  stone  at  the  place  of  delivery,  and  would  only  con- 
sent to  inspect  and  pass  upon  the  quality  of  the  stone  as 
complying  with  the  contract,  or  otherwise,  at  the  site  where 
the  stone  was  to  be  used,  and  at  the  time  when  the  stone  was 
ready  to  be  used  in  the  work.  No  notice  was  given  by  the 
appellant  to  the  appellee  that  the  stone  was  not  being  in- 
spected and  accepted  or  rejected  by  said  city  engineers  on 
delivery,  as  required  by  the  contract,  and  the  appellee  had 
no  knowledge  that  such  inspection  was  not  being  made,  until 
.September  24,  and  after  about  one-half  the  stone  had  been 
shipped,  when  it  was  informed  by  the  city  engineers  that 
no  such  inspection  had  been  had,  and  that  no  such  inspec- 
tion would  be  made,  and  that  the  stone  shipped  would  be 
inspected  by  them  only  at  the  site  of  the  work.  Appellee 
at  all  times  insisted  that  the  terms  of  the  contract  with  ref- 
erence to  the  inspection  and  acceptain-o  or  rejection  of  the 
stone  at  the  place  of  delivery  be  coniplicnl  with,  and  it  never 
at  anv  time  consented  to  the  removal  of  the  stone  from  the 
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cars,  or  from  the  place  of  delivery,  without  such  inspection 
and  acceptance  having  first  been  made ;  but,  with  the  knowl- 
edge that  the  inspection  was  not  being  so  made,  the  appellee 
appealed  from  the  judgment  of  the  chief  engineer,  in  refer- 
ence to  the  quality  of  the  stone  furnished  as  being  in  com- 
pliance with  the  contract,  to  the  board  of  trustees  of  the 
city,  and  its  appeal  was  not  sustained  by  said  board.  The 
appellee  furnished  to  the  appellant  with  each  car-load  of 
stone  shipped  an  invoice  of  the  stone,  showing  the  amount 
of  the  stone  claimed  by  appellee  as  being  in  compliance  with 
the  contract  for  face  stone,  and  the  amount  that  would  be 
covered  by  their  contract  with  reference  to  backing.  The 
appellee  continued  to  ship  stone  after  September  24,  with 
the  knowledge  that  it  would  not  be  inspected  and  accepted 
by  the  city  engineers,  or  those  representing  the  city,  at  the 
place  of  delivery,  as  provided  in  the  contract  between  ap- 
pellant and  appellee,  up  until  the day  of . 

On  November  1  appellee  demanded  of  the  appellant  pay- 
ment for  stone  shipped  up  to  the  first  day  of  October,  and 
gave  notice  that  imless  payment  was  made  within  five  days 
the  contract  would  be  treated  as  abandoned  by  the  appellee, 
and  thereafter  no  further  stone  was  shipped  by  the  appel- 
lee to  the  appellant  under  said  contract.  It  is  not  disclosed 
by  the  evidence  whether  if  all  of  the  stone  received  by  the 
appellant  from  the  appellee  and  transported  to  the  site  of 
the  work,  without  inspection  on  board  the  cars  at  the  place 
of  delivery,  had  been  used  by  the  appellant  in  the  work,  it 
would  have  been  sufficient  to  complete  the  work  as  the  con- 
tract contemplated.  It  does  appear  that,  on  account  of  the 
refusal  of  the  city  engineers  to  accept  the  stone  furnished 
by  the  appellee  to  appellant,  the  appellant  was  compelled  to 
go  into  the  market  and  purchase  stone  at  a  greatly  increased 
price  to  complete  the  work,  so  far  as  it  was  completed,  and 
the  appellant  was  compelled  to  expend  $ in  re- 
cutting  stone  furnished  by  the  appellee  in  order  to  make  it 
fill  the  terms  of  the  contract. 
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The  cause  was  tried  by  the  court  without  a  jury,  a  finding 
resulting  in  favor  of  the  appellee,  and  judgment  for  the 
full  contract  price  of  the  stone.  A  motion  for  a  new  trial 
was  made  by  the  appellant,  overruled  by  the  court,  an  excep- 
tion taken,  and  this  ruling  of  the  court  is  assigned  as  error. 
The  decision  of  the  appeal  in  this  case  depends  upon  the 
construction  to  be  given  to  the  contract  between  the  parties. 
Appellant  contends  that  a  proper  construction  of  the  con- 
tract requires  it  to  pay  appellee  the  full  contract  price  of 
$8.50  per  cubic  yard  for  only  such  stone  furnished  by  ap- 
pellee as  was  accepted  by  the  city's  inspecting  engineers  for 
use  in  the  face  walls  and  arches  of  the  pump  pit,  amounting 
to  over  eighty-six  cubic  yards,  and  to  pay  the  minimum  price 
of  $4.50  per  cubic  yard  for  the  balance  of  the  stone  shipped 
by  appellee  to  appellant,  and  which  was  used  as  ** backing" 
for  the  wall ;  that  appellee  is  answerable  to  appellant  for  a 
breach  of  the  contract  in  failing  to  supply  appellant  with 
sufficient  stone  to  complete  its  contract  with  the  city,  and 
that  the  measure  of  damages  is  the  difference  between  the 
contract  price  of  the  stone  and  the  price  appellant  was  com- 
pelled to  pay  in  the  open  market  for  the  same.  It  is  in- 
sisted in  argument  that  the  contract  between  the  city  and 
the  appellant  in  its  entirety  is  to  be  read  into  the  contract 
between  appellant  and  appellee.  It  is  insisted,  on  the  other 
hand,  by  appellee,  that  the  removal  by  appellant  of  the 
stone  from  the  cars  at  the  place  of  delivery  to  the  site  of  the 
work,  without  inspection  or  acceptance  or  rejection  by  the 
city's  inspecting  engineers,  and  without  the  consent  of  the 
appellee,  was  a  waiver  of  such  inspection,  and  an  acceptance 
of  the  stone  by  appellant,  and  conclusively  bound  the  appel- 
lant to  pay  for  the  stone  as  invoiced  to  it  bj'  the  appellee 
at  the  time  of  shipment.  The  contract  between  the  city  of 
Cincinnati  and  appellant  most  clearly  and  explicitly  con- 
ferred the  right  upon  the  city  to  reject  at  any  time,  even 
after  the  stone  was  in  the  wall,  any  stone  which  its  inspect- 
ing engineers  should  condemn.     The  express  terms  of  the 
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contract  between  the  appellant  and  appellee  as  clearly  and 
explicitly  provides  that  the  inspection  and  acceptance  or 
rejection  of  the  stone  shall  take  place  upon  delivery  of  the 
stone  as  aforesaid,  which  ** aforesaid"  was  f.  o.  b.  the  cars 
at  Pendleton  Shops  Station.  Clause  H  of  the  contract  be- 
tween appellant  and  the  appellee,  imposing  the  obligation 
on  appellant  to  pay  for  the  stone  furnished,  provides  that 
appellant  shall  pay  appellee  $8.50  per  cubic  yard  for  all  said 
Bedford  oolitic  limestone  suitable  and  acceptable  for  the 
purpose  used.  It  is  further  provided  that  ** twenty  per  cent 
of  all  amounts  due  the  contractor  under  this  agreement  shall 
be  retained  by  the  Construction  Company  until  the  comple- 
tion of  the  contract  and  the  acceptance  by  the  chief  engi- 
neer of  the  stone.''  Clause  E  of  the  contract  provides  that 
supplies,  meaning  stone,  shipped  under  the  agreement,  that 
are  not  in  compliance  with  the  conditions,  or  that  may  be 
rejected,  are  to  be  used  by  the  construction  company  at  a 
price  of  $4.50  per  cubic  yard.  In  clause  F  it  is  provided 
that  the  contractor  phall  stand  the  loss  from  injury  in 
transit,  the  construction  company  to  stand  breakage  caused 
by  them  in  handling  the  stone.  Clause  II  also  provides, 
with  reference  to  the  payment  for  the  stone,  that  the  con- 
struction company  shall  pay  for  all  stone  suitable  and  ac- 
ceptable delivered  in  any  calendar  month  and  invoiced  by 
the  fifth  of  the  next  succeeding  month,  which  payment  shall 
be  made  between  the  fifteenth  and  twenty-fifth  days  of  said 
succeeding  month. 

We  quite  agree  with  the  learned  counsel  for  appellant 
that  in  construing  the  contract  between  the  parties  the  con- 
tract entered  into  between  the  city  of  Cincinnati  and 

1.  the  appellant  must  be  read  into  the  contract  between 
appellant  and  the  appellee,  so  far  as  the  provisions 
of  the  same  will  apply  and  are  consistent  with  the  express 
contract  signed  by  the  parties.  But  we  hold  that,  where 
the  terms  of  the  two  contracts  are  inconsistent,  the  contract 
the  parties  have  made  between  themselves  must  govern.    In 
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this  case  there  is  an  inconsistency  between  the  terms  of  the 
contract  between  the  parties  hereto  and  the  terms  of  the 
contract  between  appellant  and  the  city  as  to  the  time  when, 
and  the  place  where,  inspection  and  acceptance  or  rejection 
of  the  stone  should  take  place.  The  contract  between  the 
parties  expressly  requires  that  the  inspection  and  acceptance 
or  rejection  of  the  stone  shall  take  place  at  the  time  and 
place  of  delivery,  to  w^it,  on  board  the  cars  at  Pendleton 
Shops  Station,  on  delivery.  The  contract  between  the  city 
and  the  appellant  admits  of  the  inspection  and  acceptance 
or  rejection  of  the  stone  at  any  time  or  place,  even  after  the 
stone  has  been  put  in  the  wall. 

But  it  is  insisted  by  appellant  that  subsequent  clauses  in 
the  contract  between  the  parties  are  to  the  eflPect  that  the 

appellant  is  to  pay  the  contract  price  of  $8.50  for 
2.    such  stone  only  as  is  acceptable  for  the  purpose  used ; 

that  the  term  ** acceptable,"  as  used  in  the  contract, 
means  acceptable  to  the  inspecting  engineers  of  the  city; 
that  the  construction  company  shall  retain  twenty  per  cent 
of  the  amount  due  the  contractor  under  the  agreement  until 
the  completion  of  the  contract  and  the  acceptance  of  the 
stone  by  the  chief  engineer;  that  these  provisions  must 
be  construed  along  with  the  clause  with  reference  to  the 
time  and  place  of  inspection,  and  that  so  construing  the  con- 
tract it  must  be  held  to  mean  that  the  construction  company 
binds  itself  to  pay  the  contract  price  for  such  stone  only  as 
shall  be  acceptable  to  the  inspecting  engineer  of  the  com- 
pany whenever  and  wherever  the  inspection  shall  be  made. 
We  cannot  agree  with  this  contention.  The  expressions 
contained  in  the  clause  of  the  contract  regarding  the  pay- 
ment for  the  stone,  and  regarding  the  withholding  of  the 
twenty  per  cent  until  the  stone  shall  have  been  accepted  by 
the  chief  engineer,  are  not  inconsistent  with  the  clause  pro- 
viding for  the  inspection  at  the  time  and  place  of  delivery. 
Every  expression  contained  in  the  contract  must  be  given 
a  meaning,  if  that  can  be  done,  consistent  with  every  other 
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part  of  the  contract.  It  is  to  be  presumed  that  the  parties^ 
meant  something  by  every  word  expressed  in  the  writing, 
and  there  is  no  inherent  inconsistency  between  these  provi- 
sions of  the  contract.  The  acceptance  by  the  chief  engineer, 
referred  to  in  clause  H,  must  be  construed  as  meaning  the 
acceptance  made  at  the  time  and  place  provided  for  in  the 
contract,  and  not  elsewhere.  We  hold  that  the  parties  are 
conclusively  bound  by  the  terms  of  their  contract,  and  that 
the  provisions  of  the  contract  between  appellant  and  appel- 
lee, that  the  stone  should  be  inspected,  and  accepted  or  re- 
jected on  delivery,  govern  their  rights,  and  not  the  provi- 
sions of  the  contract  between  appellant  and  the  city  of  Cin- 
cinnati in  reference  to  the  inspection  and  acceptance  of  the 
stone. 

It  is  insisted  by  appellant  that  the  appellee  never  intended 
to  comply  with  the  contract  on  its  part ;  that  it  knew  when 
it  shipped  the  stone  from  the  quarry  that  it  would  not  be 
accepted  by  the  city  engineers,  and  that  knowing  this  fact 
the  appellee  shipped  the  stone  in  such  condition  that  it 
could  not  be  properly  inspected  at  the  place  of  delivery,  and 
that  the  city's  inspecting  engineers  refused  to  make  such 
inspection  any  place  except  at  the  site  of  the  work,  and  that 
it  was  therefore  necessary  for  the  appellant  to  remove  the 
stone  to  the  place  where  it  could  be  inspected. 

In  ordinary  contracts  for  the  sale  of  goods  to  be  shipped 
by  the  seller  to  the  buyer,  it  is  the  duty  of  the  buyer  to  in- 
spect and  accept  or  reject  the  goods  sent,  within  a 

3.  reasonable  time,  and  for  the  purpose  of  inspection  he 
has  the  right  to  receive  the  goods  and  do  whatever  is 
necessary  to  make  a  proper  inspection/ and  such  acts  will 
not  constitute  an  acceptance  of  the  goods  on  his  part ;  and  if, 
on  inspection,  they  turn  out  to  be  defective,  the  buyer  has 
the  right  to  reject  them. 

But  the  parties  can  make  whatever  contract  they  please 
regarding  the  inspection  and  acceptance  of  goods  sold,  and, 
when  made,  their  contract  will  govern.    They  can  make  a 
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contract  that  imposes  upon  some  one  other  than  the 
buyer  the  duty  of  inspecting  and  determining  whether  or 
not  the  goods  fill  the  conditions  of  the  contract,  and  this 
these  parties  did.     By  their  agreement  they  imposed  the 

duty  of  inspecting  and  accepting  or  rejecting  the 
4".    stone  upon  the  inspecting  engineers.      They  made 

them  the  judges  of  whether  the  stone  filled  the  con- 
ditions of  the  contract,  and  by  their  decisions  both  parties 
to  the  contract  were  bound.  They  were,  in  a  sense,  the 
agents  of  both  parties,  and  yet  they  were  under  the  control 
of  neither.  Neither  the  appellee  nor  the  appellant  had  pow- 
er or  authority  to  compel  the  inspecting  engineers  to  per- 
form the  office  their  contract  imposed  upon  them.  If  they 
refused  to  inspect  the  stone,  there  was  no  way  in  which 
the  appellant  could  compel  them  to  act,  and  no  way  in 
which  the  appellee  could  compel  them  to  act,  and  their  re- 
fusal to  serve  them  for  the  purposes  contemplated  by  their 
contract  could  not  be  attributed  as  a  default  either  to  the 
appellant  or  the  appellee.  The  result  in  that  case  would  be 
that  the  provision  of  the  contract  regarding  inspection  on 
board  the  cars  at  Pendleton  Shops  Station  would  become 
impossible  of  performance ;  and  if  the  act  that  was  required 
to  be  performed  by  such  third  person,  and  which  neither 
of  the  parties  could  compel  said  engineers  to  perform,  was 
of  the  essence  of  the  contract,  and  both  parties  to  the  con- 
tract refused  to  waive  its  performance,  the  contract  would 
necessarily  fall  to  the  ground,  for  the  reason  that  it  became 
impossible  of  performance,  and  neither  the  appellant  nor 
the  appellee  would  have  any  right  of  action  against  the 
other  on  account  tiiereof. 

In  this  case  the  appellant  had  the  unquestioned  right 
under  the  contract  to  require  the  acceptance  of  this  stone  by 
the  city's  inspecting  engineers  before  it  could  be  required 
to  accept  the  same  from  the  appellee  as  a  compliance  with 
the  terms  and  conditions  of  the  contract.  Upon  the  refusal 
of  the  inspecting  engineers  to  act  in  the  matter,  it  had  the 
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undoubted  right  to  refuse  to  take  the  stone  from  the  car. 
It  is  equally  clear,  we  think,  that  the  appellee  had  the  right 
to  require  that  the  stone  should  be  so  inspected  and  ac- 
cepted before  being  removed  from  the  car.  But  in  that  case 
the  stone  continued  to  be  the  property  of  the  appellee,  and 
upon  such  state  of  facts  we  think  that  it  was  the  duty  of 
the  appellant  to  refuse  to  accept  the  stone,  and  at  once  to 
notify  the  appellee  that  their  chosen  arbiter,  whom  their 
contract  had  fixed  upon  to  inspect  and  accept  or  reject  the 
stone,  refused  to  act  for  them  as  their  contract  contem- 
plated, and  then  the  subject  would  stand  for  the  further 
consideration  of  the  parties,  and  they  could  either  abandon 
their  contract  or  make  such  other  provision,  with  reference 
to  the  inspection  and  acceptance  of  the  stone,  as  they  chose. 
This,  however,  appellant  did  not  do. 

It  assumed  dominion  over  the  stone,  without  notice  to  the 
appellee  of  the  refusal  of  the  engineers  to  inspect  it  on 
board  the  cars  at  the  place  of  delivery.  It  received  the 
stone  from  the  railroad  company  and  transported  it  on 
wagons  to  the  site  of  the  work,  a  considerable  distance  away, 
where  it  was  piled  up  and  left  until  such  time  as  the  engi- 
neers chose  to  inspect  it.  It  is  true  that  the  appellee  sub- 
sequently learned  of  the  refusal  of  the  inspecting 
5.  engineers  to  inspect  the  stone  on  board  the  cars,  and, 
with  this  knowledge,  continued  to  ship  stone  to  ap- 
pellant; but  it'  also  appears  that  at  all  times  appellee  in- 
sisted that  the  stone  should  be  inspected  as  the  contract 
required,  and  that  at  no  time  did  it  consent  to  appellant's 
removing  the  stone  from  the  car  without  such  inspection; 
that  the  appellant,  with  full  knowledge  of  this  insistence 
upon  the  part  of  the  appellee,  continued  to  receive  the  stone 
and  to  transport  it  from  the  cars  to  the  site  of  the  work. 
If,  therefore,  the  inspection  and  acceptance  or  rejection  of 
the  stone  at  the  time  and  place  of  delivery  were  of  the  es- 
sence of  the  contract,  and  aflfected  the  material  rights  of 
Vol.  41—16 
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the  appellee,  then  it  must  follow  that  the  appellant  has 
waived  the  right  to  the  inspection  and  acceptance  of  the 
city  engineers,  and,  under  the  authorities,  it  must  be  held  to 
have  accepted  the  stone  as  complying  with  the  terms  of  the 
contract. 

If  these  acts  were  not  of  the  essence  of  the  contract,  then 

such  result  would  not  follow;   that  is,  if  it  could  make  no 

difference  to  the  substantial  rights  of  the  appellee 

6.  whether  the  inspection  was  had  on  delivery  or  at 
the  works,  or  as  the  stone  went  into  the  work,  then 
the  appellee  could  not  complain  of  the  fact  that  the  stone 
had  been  removed  by  appellant  from  the  cars  and  trans- 
ported to  the  site  of  the  work,  because  the  contract  contem-. 
plated  that,  whatever  might  be  the  result  of  the  inspection, 
the  appellant  was  bound  to  receive  and  use  all  the  stone 
shipped  to  it — ^that  which  was  rejected  as  well  as  that  ac- 
cepted by  the  inspecting  engineers.  The  stone  rejected  was 
to  be  used  by  the  appellant  as  ** backing,"  and  paid  for  at 
a  cheaper  price,  but  all  was  to  be  received. 

There  are  three  material  respects  in  which  we  think  the 
rights  of  the  appellee  would  be  affected  by  a  failure  to  in- 
spect and  accept  or  reject  the  stone  according  to  the  terms 
of  the  contract.  The  contract  provides  for  the  shipment  of 
dressed  stone,  ready  to  be  placed  in  the  wall.  It  provides 
that  for  all  damage  done  to  the  stone  in  transit  the  appel- 
lee shall  be  responsible.  For  all  damage  done  to  the  stone 
in  handling  the  same  by  the  appellant,  after  it  has  received 
the  stone,  the  appellant  shall  be  liable. 

The  evidence  shows  that  from  the  character  of  the  stone 
it  was  liable  to  be  chipped  and  damaged  both  in  shipment 
on  the  cars  and  in  removing  from  the  cars,  transporting  on 
the  wagons,  and  in  unloading  from  the  wagons  and  stack- 
ing up  in  the  yards.  It  further  shows  that  damage  was 
done  to  a  great  many  stones  in  this  way.  Whether  this 
damage  resulted  from  transportation  on  the  cars,  or  whether 
it  resulted  from  handling  the  stone  in  unloading  it  from 
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the  cars,  transporting  it  in  wagons,  and  unloading  it  at  the 
site  of  the  work,  could  not  be  determined;  and  inspection 
of  the  stone  on  the  cars  as  contemplated  by  the  contract 
would  render  certain  and  fixed  the  damage  on  this  account 
that  the  appellee  would  be  responsible  for.  And,  again,  the 
contract  required  the  payment  to  the  appellee  for  the  stone 
shipped,  invoiced  and  accepted  by  the  appellant  within  a 
certain  time.  If  the  inspection  and  acceptance  of  the  stone 
were  deferred  until  it  went  into  the  work,  then  it  could  not 
be  determined  how  much  would  be  due  appellee  when  the 
time  fixed  by  the  contract  for  its  payment  would  arrive. 
Appellee  had  the  right  to  insist  that  the  stone  should  be 
inspected  and  accepted  or  rejected  at  the  time  of  delivery, 
so  as  to  fix  certainly  the  amount  that  would  be  due  it  from 
the  construction  company  on  account  of  the  stone. 

There  was  another  element  in  the  contract  that  was  im- 
portant to  the  appellee:  It  could  not  Be  determined  what 
quantity  of  stone  would  be  required  to  comply  with  the 
terms  of  the  contract  until  the  stone  was  inspected  and 
accepted.  Prompt  inspection  and  notice  to  the  appellee  of 
the  stone  as  it  was  received  would  enable  the  appellee  to 
gauge  the  quality  an^  grade  of  stone  shipped,  and  prevent 
its  sending  an  unnecessary  amount  of  dressed  stone  to  be 
used  as  ** backing"  at  the  price  paid  for  much  cheaper  ma- 
terial. It  was  unfair  to  the  appellee  to  defer  inspection 
until  it  had  shipped  a  sufficient  quantity  of  dressed  stone  to 
fill  its  contract,  and  then  inspect  and  reject  ninety  per  cent 
of  it,  and  use  the  stone  shipped  for  face  work  at  $8.50  per 
cubic  yard  for  concrete  filling  at  $4.50  per  cubic  yard.  Ap- 
pellee was  contracting  to  supply  the  dressed  stone  for  the 
work,  not  the  concrete  ** backing."  The  provisions  of  the 
contract  in  reference  to  the  use  of  the  rejected  stone  was 
a  mere  incident,  intended  to  save  the  appellee  the  costs  of 
transportation,  not  a  source  from  which  profits  were  to  be 
expected. 

We  do  not  think  the  action  of  the  appellee,  either  in  ap- 
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pealing  from  the  decision  of  the  chief  engineer,  or  in  ship- 
ping stone  after  it  knew  that  the  inspecting  engi- 

7.  neera  of  the  city  would  not  inspect  it  on  board  the 
cars,  constituted  either  an  estoppel  against  it  from 

insisting  upon  the  inspection,  as  provided  in  the  contract, 
or  a  waiver  of  such  inspection.  It  shipped  the  stone  as  the 
contract  provided  it  should,  and  at  the  same  time  demanded 
that  it  be  inspected  as  the  contract  provided;  and  when 
that  was  done  it  became  a  question  for  the  appellant  to  de- 
termine whether  they  would  waive  the  inspection  and  ac- 
ceptance by  the  engineers  and  take  the  stone,  or  whether 
they  would  stand  upon  their  rights  under  the  contract  and 
refuse  to  accept  the  stone  without  such  inspection. 

Nor  do  we  see  how  the  appellant  can  be  entitled  to  any- 
thing under  its  counterclaim.     The  burden  rests  upon  the 
appellant  to  show  that  there  is  something  due  it  un- 

8.  der  the  counterclaim;   and  from  aught  that  appears 
in  the  evidence,  the  cut  stone  shipped  by  appellee  and 

received  'by  appellant,  if  used  in  the  work,  would  have  been 
amply  sufficient  to  complete  the  contract.  For  this  reason 
appellant  would  not  be  entitled  to  recover.  Bound  by  its 
acceptance  of  the  stone,  it  would  not  help  the  case  that  the 
city  refused  to  use  it.  By  accepting  the  stone  without  the 
inspection  and  acceptance  provided  for  in  the  contract,  it 
took  the  chance  of  the  city's  permitting  it  to  be  used  in  the 
work.  If  the  appellee  supplied  stone  in  sufficient  quantities 
to  complete  the  work,  that  was  the  end  of  the  contract. 
That  it  was  not  used  for  the  purpose  could  not  be  attrib- 
uted to  the  appellee.  Nor  can  the  appellee  be  held  to  have 
violated  its  contract  in  refusing  to  ship  stone  when  it  is 
conceded  that  it  would  not  be  inspected  and  accepted  as  the 
contract  provided  it  should  be. 

We  conclude  that  the  receipt  of  the  stone  by  the  appel- 
lant from  the  railroad,  without  its  having  been  inspected  or 
accepted  or  rejected  by  the  inspecting  engineers,  and 
transporting  it  to  the  site  of  the  work^  taking  it  under  its 
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own  dominion,  beyond  the  control  or  dominion  of  the  ap- 
pellee, thereby  made  the  stone  its  property,  and  it  is 
estopped  from  asserting  that  the  same  did  not  comply  with 
the  requirements  of  the  contract. 

Other  questions  are  discussed  by  counsel  in  their  brief, 
but  we  do  not  deem  it  necessary  to  consider  them. 

Judgment  affirmed. 


Sanders  v.  Crawford  et  al. 

[No.  6,586.    Filed  February  7.  1908.] 

1.  PLBADI17G. — Complaint. — Sustaining  Demurrer  to  Paragraph, — 
Facts  Provable  Under  Another, — It  is  harmless  to  sustain  a  de- 
murrer to  a  paragraph  of  a  complaint,  whose  facts  are  provable 
under  another  paragraph  thereof,    p.  246. 

2.  Same. — Complaint. — Sustaining  Demurrer  to  Paragraph  of, — 
Subsequent  Dismissal  of  Others, — Appeal. — Where  plaintiff  files 
a  complaint  in  several  paragraphs  and  a  demurrer  is  sustained 
to  the  second  and  overruled  as  to  the  others,  the  facts  contained 
in  the  second  being  provable  under  the  others,  and  after  the 
rulings  on  such  demurrers,  such  other  paragraphs  are  dismissed, 
the  plaintiff  standing  upon  such  second  paragraph  and  refusing 
to  plead  further,  no  error  is  presented,  such  ruling  being  harmless 
when  made.    p.  246. 

Prom  Johnson  Circuit  Court;  William  E.  Deupree, 
Judge. 

Suit  by  Nancy  J.  Sanders  against  John  F.  Crawford  and 
others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

Douglas  Dobbins,  Joel  B.  Huntington  and   William  J, 
Buckingham,  for  appellant. 
E.  A.  McAlpin,  for  appellees. 

CoHSTOCK,  J. — ^Appellant  was  plaintiff  and  appellees 
were  defendants  below.  The  complaint  was  in  three  para- 
graphs. The  first  was  the  ordinary  short  form  to  quiet  title, 
in  which  plaintiff  alleged  that  she  was  the  owner  of  a  life 
estate  in  certain  real  estate  (describing  same) ;  that  each  of 
the  defendants  was  claiming  an  interest  in  said  real  estate, 


246  APPELLATE  COURT  OF  INDIANA, 

SanderH  r.  Crawford — 11  Ind.  Ai»i).  245. 

or  attempting  to  assert  and  claim  title  to  the  same,  which 
interest  so  claimed  by  each  of  defendants  was  adverse  to 
plaintiff's  title;  that  the  claim  of  each  of  said  defendants 
was  unfounded,  without  right,  and  a  cloud  upon  plaintiff's 
title. 

The  second  paragraph  sought  to  quiet  her  title  to  the 
same  real  estate  described  in  the  first  paragraph,  setting 
out  certain  facts  in  detail,  by  reason  of  which  she  claimed 
title.  On  March  21,  1907,  the  court  sustained  a  separate 
demurrer  of  each  of  the  appellees  for  want  of  facts  to  said 
second  paragraph.  On  April  6,  1907,  appellant  dismissed 
the  first  and  third  paragraphs  of  complaint,  and,  refusing 
to  plead  further  as  to  the  second  paragraph,  judgment  was 
rendered  in  favor  of  the  appellees  on  the  demurrers  to  said 
second  paragraph.  This  action  of  the  court  is  the  only  error 
assigned. 

When  the  material  facts  set  up  in  one  paragraph  of  com- 
plaint, to  which  a  demurrer  for  want  of  facts  is  sustained, 
are  provable  under  another  paragraph,  which  is  held 

1.  good,  the  ruling,  even  if  erroneous,  is  held  harmless. 
EUiott,  App.  Proc,  §637;  Shetterly  v.  Axt  (1906), 

37  Ind.  App.  687;  Kidtvell  v.  Kidwell  (1882),  84  Ind.  224; 
Cincinnati,  etc,  R.  Co,  v.  Smith  (1891),  127  Ind.  461; 
Wickwire  v.  TowJi  of  Angola  (1892),  4  Ind.  App.  253;  Chi- 
cago, etc,  R.  Co,  V.  Indiana  Nat,  Oas,  etc,  Co.  (1903),  161 
Ind.  445;  Clarke  v.  Darr  (1907),  168  Ind.  101,  9  L.  R.  A. 
(N.  S.),460. 

All  the  facts  provable  under  the  second  paragraph  are 

provable  under  the  first.     Counsel  for  appellant,  in  their 

written   brief  and   in  their  oral  argument,   fail  to 

2.  show  that  the  action  of  the  court  complained  of  im- 
posed any  additional  burden  in  the  matter  of  proof 

upon  appellant,  and  fail  to  point  out  any  fact  pleaded  in 
the  second  paragraph  not  provable  under  the  first.  When 
the  court  sustained  said  demurrer  the  first  paragraph  was 
in  the  record.    Its  subsecjuent  dismissal  could  not  render  the 
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ruling  of  the  court  harmful,  if  it  was  harmless  at  the  time 
it  was  made.  Kidwell  v.  Kidwelly  supra;  Cincinnati,  etc., 
R,  Co.  V.  Smith,  supra.  For  the  reasons  given  the  judg- 
ment cannot  be  reversed,  and  it  is  unnecessary  to  consider 
the  sufficiency  of  the  second  paragraph  of  complaint. 
Judgment  affirmed. 


Indiana  Union  Traction  Company  v.  Pring. 

IXo.  5,923.    Filed  February  18.  1908.] 

1.  Pleading. — Complaint. — Master  and  Servant. — Duties. — How 
Alleged. — A  complaint  alleging  that  ''it  was  the  duty  of  the  mas- 
ter" to  do  certain  things,  is  InsufBclcnt,  It  being  necessary  to 
allege  the  facts  from  which  the  duty  flows,    p.  249. 

2.  Same. — Complaint. — Master  and  Servant. — Interurhan  Rail- 
roads.— Negligence  of  Trainmaster  in  Running  Car. — A  complaint 
alleging  that  the  trainmaster,  who  had  general  charge  of  the 
cars  of  an  interurban  railroad,  r>ersonrtlly  took  charge  of  a  car 
and  negligently,  and  in  violation  of  the  rules,  ran  Into  another 
car,  causing  injuries  to  plaintiff,  a  cbeckmnn,  states  no  cause  of 
action,  since  the  trainmaster  was  performing  a  fellow  servant's 
duties,    p.  250. 

3.  Masteb  and  Sebvant. — Incompetent  Servants. — Interurhan  RaiU 
roadx. — An  interurban  railroad  company  is  liable  for  injuries 
caused  by  the  employment  and  retention  in  service  of  an  incom- 
petent servant,    p.  251. 

Prom  Delaware  Circuit  Court;  Joseph  G.  Leffler,  Judge. 

Action  by  James  A.  Pring  against  the  Indiana  Union  Trac- 
tion Company.  Prom  a  judgment  on  a  verdict  for  plaintiff 
for  $4,000,  defendant  appeals.    Reversed. 

James  A.  Van  Osdol,  Louis  B.  Ewbank,  Rollin  Warner 
and  William  A.  Kittinger,  for  appellant. 

Templer  &  Ogle  and  Oeorge  U,  Koons,  for  appellee. 

Hadley,  p.  J. — This  was  an  action  brought  by  appellee 
against  appellant  for  injuries  sustained  by  him  while  act- 
ing; as  checkman,  or  freight  and  express  messenger,  on  the 
freight-  and  express-car  of  appellant. 

The  complaint  is  in  two  paragraphs.     Separate  demur- 
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rera  were  filed  to  each,  which  were  overruled.  Trial,  with 
verdict  for  appellee.  Motion  for  a  new  trial  overruled,  and 
judgment  for  appellee  on  the  verdict. 

The  rulings  on  the  demurrers  and  on  the  motion  for  a 
new  trial  are  assigned  as  errors. 

The  first  paragraph,  among  other  things,  avers  that  ap- 
pellant owns  and  operates  an  interurban  electric  railway; 
that  along  its  line  it  has  numerous  switches  and  stops  where 
cars  pass  each  other,  which  stops  are  numbered ;  that  on  the 
line  from  Anderson  to  Alexandria  are  stops  designated  as 
thirty,  thirty-one,  thirty-two  and  thirty-three;  that  along 
said  line  appellant  operated  passenger-  and  express-cars; 
that  appellant,  in  the  operation  of  said  line,  employed  a 
number  of  men  in  the  capacities  of  motormen,  conductors, 
checkmen  on .  its  express-cars,  superintendent  of  freight, 
general  train  master  and  train  dispatcher,  master  mechanics 
and  various  other  persons  for  various  purposes ;  that  it  was 
the  duty  of  the  train  dispatcher  to  give  orders  by  telephone 
to  the  trainmen,  operating  cars  along  appellant's  lines, 
where  to  stop  and  where  to  pass  other  cars,  and  when  to 
proceed  from  station  to  station^  and  it  was  the  duty  of  such 
trainmen  to  obey  such  orders ;  that  at  the  time  of  the  acci- 
dent appellant  had  in  its  employ,  as  general  train  master, 
Joseph  Mahoney;  that  among  his  duties  as  such  train  mas- 
ter was  the  authority  and  right  to  direct  the  make-up  of 
its  crews,  to  take  out  any  of  its  cars  and  to  run  them  over 
its  lines,  to  supervise  and  direct  its  trainmen,  except  its  ex- 
press agents  on  its  express-cars,  in  the  operation  of  its  cars, 
and  to  take  out  and  run  cars  himself;  that  as  general  train 
master  he  represented  the  appellant  in  all  things  pertaining 
to  the  operation  of  the  cars  and  crews  operating  them,  ex- 
cept its  checkmen  and  express  agents;  that  his  jurisdiction 
extended  over  all  the  lines  of  appellant. 

The  complaint  then  attempts  to  set  out  the  duties  of  the 
appellee  as  checkman,  by  which  it  appears  that  he  was  re- 
quired to  go  with  the  car  to  which  he  was  attached  and  look 
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after  the  reception  and  discharge  of  the  freight  and  express 
matter,  checking  up  the  same  and  keeping  an  account  there- 
of;  that  he  was  on  his  car  in  the  discharge  of  his  said  du- 
ties at  the  time  of  the  injury ;  that  the  trainmen  of  his  car 
were  properly  proceeding  along  said  line  under  the  orders 
of  the  train  dispatcher ;  that  said  Joseph  Mahoney,  while  in 
appellant's  employ  and  while  acting  for  and  on  behalf  of 
appellant,  did  take  a  crew  of  men  on  one  of  appellant's 
cars,  and,  while  said  men  and  cars  were  subject  to  his  order 
and  control,  recklessly  and  negligently  proceeded  north 
in  the  direction  of  the  car  on  which  appellee  was  employed, 
without  orders  from  the  appellant's  train  dispatcher,  and 
against  the  rules  of  appellant;  that  while  so  in  charge  of 
said  car,  and  so  representing  the  appellant,  Mahoney  reck- 
lessly and  negligently  ran  the  same  at  a  high  rate  of  speed, 
and  on  the  time  of  the  car  on  which  appellee  was  perform- 
ing his  duties,  and  collided  with  the  same,  whereby  appellee 
was  injured;  that  the  negligence  of  appellant  and  Mahoney 
in  charge  of  said  car  aforesaid  was  the  proximate  cause  of 
said  injury.  There  are  many  other  averments  in  the  com- 
plaint, but  these  are  sufficient  to  present  the  questions  ar- 
gued. 

Under  the  decisions  of  the  Supreme  Court,  we  must  hold 

this  paragraph  insufficient.    Under  the  rules  established  by 

these  decisions  there  is  no  sufficient  averment  of  th^ 

1.  duties  of  the  different  employes  of  appellant  where 
the  same  is  necessary  to  be  shown.  To  aver  of  an 
employe  that  it  was  his  duty,  etc.,  is  merely  the  averment 
of  a  conclusion,  and  is  not  sufficient,  the  facts  showing  the 
duty  should  be  averred.  Pittsburgh,  etc.,  R.  Co.  v.  Peck 
(1905),  165  Ind.  537;  Chicago,  etc.,  R.  Co.  v.  Barker 
(1908),  169  Ind.  670,  and  cases  cited. 

In  the  case  last  cited  the  court  says:  **The  general  rule 
in  such  cases  is  that  the  pleader  must  distinctly  set  forth  in 
his  complaint  the  facts  which  he  claims  creates  the  duty 
that  has  been  violated,  and  from  the  facts  so  stated  the 
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court  will  determine,  as  a  matter  of  law,  the  existence  or 
the  nonexistence  of  the  duty.  •  •  •  It  is  also  averred 
that  it  was  the  *duty'  of  Orrell  before  the  arrival  of  trains 
to  look  out  of  the  window  and  examine  the  defendant's 
track,  and  observe  and  note  the  condition  of  said  switch,  as 
to  being  open  or  closed,  and  to  signify  by  the  use  of  the  sema- 
phore the  safe  or  unsafe  condition  of  the  track  and  switch 
to  those  employes  approaching  the  station  with  their  trains, 
but  as  in  the  preceding  paragraphs,  there  is  a  total  failure 
to  inform  the  court  by  averment  how  it  became  Orrell 's 
duty  to  inspect  the  switeh  before  the  arrival  of  trains, 
whether  it  was  enjoined  upon  him  by  the  terms  of  his  con- 
tract of  employment,  as  it  was  to  operate  and  control  the 
semaphore,  or  whether  by  a  rule  of  the  company  or  by  a 
prevailing  custom,  or  whether  it  sprang  from  the  mere  sur- 
mise of  the  pleader.'* 

This  paragraph  of  the  complaint  is  also  bad  for  the  rea- 
son that  it  clearly  appears  that  the  negligence  that  caused 

the  injury  was  the  negligence  of  an  employe  in  the 
2.    operation  of  the  road  while  performing  the  servant's 

duty,  and  who  was  therefore  a  co-servant  with  appel- 
lee. The  allegations  show  that  appellee  was  an  employe  in 
the  transportation  department  of  appellant,  the  same  as 
Mahoney*;  that  Mahoney  was  running  the  car  that  caused 
the  collision ;  that  the  collision  was  not  caused  by  any  de- 
fect in  track,  roadbed,  equipment  or  appliances,  but  by  neg- 
ligent operation.  This  is  the  employe's  duty,  and  not  the 
master's.  This  is  clear  under  the  case  of  Chicago,  etc,  R. 
Co.  V.  Barker,  supra,  where  the  court  say:  **The  duties 
of  master  and  servant  are  correlative.  On  the  one  hand  it 
is  the  duty  of  the  master  to  employ  none  but  competent 
servants,  to  use  due  care  in  providing  his  servants  with  safe 
machines  and  appliances  to  work  with,  and  to  exercise  rea- 
sonable diligence  to  keep  them  in  good  repair;  and  to  the 
end  that  they  be  kept  in  good  repair  he  is  required  to  make 
inspection  at  reasonably  frequent  intervals.    These  are  du- 
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ties  that  the  master  owes  to  his  servants,  the  performance 
of  which  he  cannot  delegate  to  another  so  as  to  relieve  him- 
self from  responsibility  for  their  nonperformance  or  imper- 
fect performance.  20  Am.  and  Bng.  Ency.  Law  (2d  ed.), 
55,  and  cases  cited.  On  the  other  hand,  the  duty  of  oper- 
ating the  machine  in  all  its  details  and  departments  is  a 
duty  the  servant  owes  the  master,  and  when  any  duty  con- 
nected with  operating  any  part  of  the  machine  is  delegated 
to  another  by  the  master,  such  person  performing  such  duty 
is  a  fellow  servant  of  all  others  engaged  by  the  master  in 
carrying  on  the  common  enterprise.  Indianapolis,  etc., 
Transit  Co.  v.  Foreman  [1904],  162  Ind.  85,  102  Am.  St. 
185;  Hodges  v.  Standard  Wheel  Co.  [1899],  152  Ind.  680; 
Baltimore,  etc.,  B.  Co.  v.  Little  [1897],  149  Ind.  167;  In- 
dianapolis, etc..  Transit  Co.  v.  Andis  [1904],  33  Ind.  App. 
625;  Cleveland,  etc.,  R.  Co.  v.  Brown  [1896],  73  Fed.  970, 
20  C.  C.  A.  147;  2  Labatt,  Master  &  Serv.,  p.  1726;  St. 
Louis,  etc.,  R.  Co.  v.  Needham  [1894],  63  Fed.  107,  11  C. 
C.  A.  56,  25  L.  R.  A.  833.  In  the  last  case  it  is  said :  'The 
roadbed,  ties,  tracks,  stations,  rolling-stock,  and  all  the  ap- 
purtenances of  a  well-equipped  railroad  together  constitute 
a  great  machine  for  transportation.  It  is  the  duty  of  the 
railroad  company  to  use  ordinary  care  to  furnish  a  sound 
and  reasonably  safe  machine,  to  use  due  diligence  to  keep  it 
in  proper  repair,  and  to  use  ordinary  care  to  employ  rea- 
sonably competent  servants  to  operate  it;  but,  when  this 
duty  is  performed,  the  duty  rests  upon  the  servant  to  oper- 
ate it  carefully.'  " 

The  second  paragraph   contains  substantially  the  same 
averments  as  the  first,  in  substantially  the  same  language 

and  in  addition  thereto  it  avers  the  negligence  to 
3.     be  that  of  the  master  in  employing  and  keeping  in 

its  employ  an  incompetent  servant,  to  wit,  Mahoney. 
This  latter  duty,  as  we  have  shown,  is  a  duty  of  the  master 
which,  if  negligently  performed,  renders  the  master  liable 
for   any   injury   occasioned   thereby,   and   this   paragraph 
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would  therefore  be  good  if  it  were  not  that  the  averments 
as  to  the  duties  of  the  various  employes  were  defective  in 
the  same  manner  as  the  corresponding  averments  in  the  first 
paragraph.  And  for  this  reason  the  demurrer  thereto 
should  have  been  sustained. 
Judgment  reversed. 


Kreiger  v.  DeMass,  Administrator. 

[No.  6,031.    Filed  February  18,  1908.] 

1.  FBAUDxn.KNT  CONVEYANCES. — Insanity. — Title. — No  action  Ues  in 
favor  of  an  Insane  i)erson,  or  his  representatives,  because  of  de- 
fendant's fraud  in  securing  such  Insane  person's  land,  unless  it 
first  be  shown  that  such  defendant  has  received  title  thereto, 
p.  254. 

2.  Reformation. — Deeds. — Mistake. — Insane  Persons. — A  deed 
made  by  an  insane  person,  known  to  be  such  by  the  grantee,  and 
which  fails  to  describe  the  g:rantor's  land,  cannot  be  reformed 
in  equity,  and  passes  no  title  to  the  grantor's  land.    p.  254. 

From  Porter  Circuit  Court;    Willis  C.  McMahan,  Judge. 

Suit  by  Nathan  DeMass,  as  administrator  of  the  estate 
of  Henry  R.  McDonald,  deceased,  a«rainst  John  A.  Kreiger. 
Prom  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Johnston,  Bartholomew  &  Bartholomew,  for  appellant. 
E.  E.  Loring,  for  appellee. 

Rabb^  J. — The  first  paragraph  of  plaintiff's  complaint  al- 
leges that  Henry  R.  McDonald,  the  appellee's  intestate,  was, 
on  June  25,  1900,  of  unsound  mind;  that  he  was  then  the 
owner  of  a  certain  eighty-acre  tract  of  land  in  Porter  coun- 
ty, Indiana,  which  was  of  the  fair  value  of  $3,200;  that 
the  appellant,  taking  advantage  of  the  intestate's  mental 
condition,  procured  said  McDonald  to  sell  and  convey  to 
him  said  tract  of  land  for  the  sum  of  $1,300;  that  appel- 
lant had  taken  possession  of  the  land  under  the  conveyance 
thus  obtained,  and  had  subsequently  sold  the  same  and 
placed  the  purchaser  in  possession  thereof ;  that,  at  the  time 
said  conveyance  was  so  made  by  appellee's   intestate  to 


NOVEMBER  TERM,  1907.  253 

Kreli?er  r.  DeMass — 41  Ind.  App.  252. 

appellant,  appellant  knew  that  said  McDonald  was  of  un- 
sound mind.  There  were  three  other  paragraphs  to  the 
complaint.  Issues  were  formed  by  the  general  denial. 
There  was  a  trial  by  the  court,  special  findings  rendered, 
and  conclusions  of  law  stated  thereon  by  the  court.  The 
special  findings  eliminated  from  the  case  all  but  the  first 
paragraph  of  the  complaint.  Appellant  excepted  to  the 
conclusions  of  law.  Judgment  was  rendered  in  favor  of  ap- 
pellee upon  the  special  findings  for  $1,300.  The  only  ques- 
tion presented  by  the  record  is  the  suflSciency  of  the  facts 
to  support  the  conclusion  of  law,  and  the  judgment  follow- 
ing it  in  favor  of  appellee. 

The  findings  disclose  that  on  June  25,  1900,  and  for  sev- 
eral months  prior  thereto,  and  continuously  thereafter  until 
his  death,  Henry  R.  McDonald,  appellee's  intestate,  was  of 
unsound  mind ;  that  at  that  time  and  prior  thereto  he  was 
the  owner  of  certain  eighty  acres  of  land  in  Porter  county, 
Indiana,  of  the  fair  value  of  $2,600 ;  that  on  said  date,  and 
for  several  months  prior  thereto,  the  appellant  knew  that 
McDonald  was  of  unsound  mind;  and  that,  with  this  knowl- 
edge, he  contracted  with  McDonald  for  the  sale  and  convey- 
ance to  him  by  McDonald  and  wife,  of  said  tract  of 
land,  for  $1,300;  that,  puisuant  to  said  contract  of  sale, 
said  McDonald  and  wife,  on  June  25,  1900,  attempted  to 
convey  to  said  appellant  the  aforesaid  land,  but  by  the  mis- 
take of  the  scrivener  who  wrote  the  deed,  the  land  was  not 
properly  described  therein,  the  same  being  located  in  the 
wrong  congressional  township ;  that  appellant  paid  the  con- 
sideration agreed  upon  to  ]\IcDonald,  entered  into  posses- 
sion of  the  land,  and  entered  said  deed  for  record  in  the 
recorder's  oflSce  of  Porter  county;  that  afterwards,  with- 
out the  knowledge  or  consent  of  McDonald,  the  scrivener, 
who  prepared  the  deed  so  executed  by  McDonald  to  appel- 
lant, obtained  passession  of  the  same,  and  wrote  into  it  a 
correct  description  of  the  land  contracted  to  be  sold  by 
McDonald  to  appellant,  as  aforesaid.    Upon  the  special  find- 
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ings  the  court  stated  as  its  conclusion  of  law,  that  plaintiff 
was  entitled  to  recover  from  the  defendant  $1,300. 

The  theory  of  appellee's  case  was  that  his  intestate  had 

been  taken  advantage  of  and  procured  to  part  with  the  title 

to  eighty  acres  of  land  worth  $2,600  for  one-half  its 

1.  value,  at  a  time  when  he  was  of  unsound  mind  and 
incapable  of  transacting  business.     Conceding  this 

theory  to  be  correct,  a  question  we  do  not  decide,  it  was 
primarily  necessary  for  the  appellee  to  show  that  his  intes- 
tate had  parted  with  his  title  to  the  land  in  question.  Upon 
this  question  he  had  the  affirmative.  Unless  this  fact  ap- 
pears, he  has  sustained  no  damage,  and  could  be  entitled  to 
no  recovery.  The  special  findings  not  only  failed  to  show 
that  appellee's  intestate  parted  with  his  title  to  the  land 
which  it  is  claimed  appellant  obtained  from  him,  but,  on 
the  contrary,  affirmatively  show  that  he  did  not  do  so. 

On  account  of  the  mistake  contained  in  the  deed  it  con- 
veyed   no    legal    title    whatever   to    such   land;    and    the 
fact  that  the  grantor  was  of  unsound  mind,  and  that 

2.  the  grantee  at  the  time  Imew  it,  would  absolutely 
preclude  the  establishment  of  an  equitable  title  under 

it.  The  grantee  would  have  no  standing  in  a  court  of 
equity  to  have  the  mistake  in  the  deed  corrected,  even 
though  he  had  paid  the  consideration  for  the  land.  If  the 
appellee's  intestate  was  of  unsound  mind  when  the  deed  was 
made,  he  would  be  incapable  of  forming  an  intention  to  con- 
vey ;  and,  to  make  a  ease  for  the  correction  of  the  deed,  the 
grantee  would  have  to  show  that  it  was  the  intention  of  the 
parties  making  the  deed  to  convey  the  land  in  question. 
The  facts  disclosed  by  the  special  findings,  showing  affirma- 
tively as  they  do  that  appellee's  intestate  never  parted  with 
the  legal  or  equitable  title  to  the  eighty  acres  of  land,  there 
could  be  no  ground  on  which  a  money  judgment  could 
stand  in  favor  of  his  estate,  growing  out  of  the  transaction. 
Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 
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PeIN  ET  AL.  V.  MiZNERR,  BY  NeXT  FrIEND, 
[No.  6,109.     Filed  February  18,  1908.] 

1.  Statutes. — Factory  Act. — Intent. — The  legislative  intent,  in  the 
passage  of  the  factory  act  (Acts  1899,  p.  231,  §8021  et  acq.  Burns 
1908),  was  to  minimize  the  likelihood  of  injury  from  dangerous 
machlnerj'.     p.  257. 

2.  Same. — Language. — General,  Following  Specific. — Ejusdem  Oen- 
eris. — ^The  doctrine  of  ejusdem  generis  is  that  where  general 
words  follow  specific  words  of  the  same  nature,  such  general 
words  will  be  restricted  to  the  genus  of  the  si)eciflc  words,    p.  257. 

3.  Sake. — Factory  Act. — Ejusdcm  Generis. — '* Machine.'* — Section 
nine  of  the  factory  act  (Acts  1899,  p.  231,  §8029  Burns  1908), 
providing  that  **all  vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set-screws  and  machinery  of  every  description 
therein  shall  be  properly  guarded,"  does  not  permit  of  the  appli- 
cation of  the  ejiisdem  generis  doctrine,  since  the  specific  words 
are  not  of  the  same  genus  as  machinery — ^the  general  word.  Lc^ 
porte  Carriage  Co.  v.  Sullender,  1G5  Ind.  290,  contra,    pp.  257,  258. 

4.  Same. — Constructiofi. — Ejusdcm  Generis. — ^The  doctrine  of  ejus- 
dem  generis  is  a  rule  of  construction  merely,  and  does  not  war- 
rant the  courts  in  evading  a  clear  legislative  intent,    p.  258. 

5.  Same. — Construction. — Legislative  Intent. — The  legislative  in- 
tent should  govern  in  the  construction  of  statutes,    p.  2G0. 

6.  Appeal. — Transfer. — Where  a  controlling  decision  of  the  Su- 
preme Court  is  deemed  erroneous  by  the  Appellate  Court,  the 
pending  cause  will  be  transferred,  with  recommendations,  to  the 
Supreme  Court,    p.  260. 

From  Marion  Circuit  Court  (14,327) ;  Henry  Clay  Allen, 
Judge. 

.  Action  by  Mary  B.  Miznerr,  by  her  next  friend,  against 
George  W.  Pein  and  another.  From  a  judgment  on  a  ver- 
dict for  plaintiff  for  $3,000,  defendants  appeal.  (For  de- 
cision on  transfer,  see  170  Ind.  — .)  Transferred  to  Svr 
preme  Court. 

W.  A.  Ketcham  and  J.  W.  Hutchinson,  for  appellants. 
Oeorge  W.  Galvin  and  William  A,  Reading,  for  appellee. 

RoBY,  C.  J. — This  Ls  an  action  by  appellee  to  recover  dam- 
ages on  account  of  the  alleged  failure  of  the  appellants. 
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operators  of  a  laundry,  to  guard  a  machine  known  as  a 
mangle,  as  provided  by  section  nine  of  the  act  of  April  27, 
1899  (Acts  1899,  p.  231,.  §8029  Bums  1908).  It  is  the  posi- 
tion of  the  appellant  that  the  machine  described  is  not  such 
a  machine  as  is  required  by  said  section  to  be  guarded.  This 
question  goes  to  the  foundation  of  the  case.  If  the  judg- 
ment is  aflSrmed,  it  must  necessarily  be  decided.  If  the 
judgment  is  reversed,  it  is  still  one  of  those  questions  sure 
to  arise  in  a  retrial,  and  therefore  one  upon  which  the  par- 
ties are  entitled  to  a  decision.  The  case  of  Laporte  Carriage 
Co.  V.  Sullender  (1905),  165  Ind.  290,  is  cited  as  a  control- 
ling one.  It  is  controlling  to  the  extent  to  which  it  places 
a  construction  upon  §8029,  supra.  An  attempt  to  deter- 
mine, according  to  the  terms  of  the  opinion  therein,  whether 
the  machine  in  question  is  such  a  machine  as  is  contem- 
plated by  said  act,  discloses  certain  incongruities  in  said 
opinion  and  also  certain  inaccuracies  in  the  application  of 
a  well-establshed  principle  of  construction,  which,  in  view 
of  the  importance  of  the  interests  affected,  should  be  cor- 
rected before  the  lapse  of  time  renders  it  diflRcult  to  correct. 
Section  ten  of  the  act  of  March  12,  1901  (Acts  1901,  p.  565, 
§1394  Burns  1908),  provides:  **If  in  any  case  two  of  the 
judges  of  either  division  are  of  the  opinion  that  a  ruling 
precedent  of  the  Supreme  Court  is  erroneous,  the  case,  with 
a  written  statement  of  the  reasons  for  such  opinion,  shall 
be  tran.sf erred  to  the  Supreme  C-ourt.'*  And,  of  course, 
it  is  the  pleasure  of  the  Supreme  Court  freely  to  act 
upon  such  recommendations  and  adopt  them  when  well 
made.  That  part  of  the  factory  act  particularly  involved 
is  in  terms  as  follows:  **A11  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set-screws  and  machinery  of 
every  description  therein  shall  be  properly  guarded,  and  no 
person  shall  remove  or  make  ineffective  any  safeguard 
around  or  attached  to  any  planer,  saw,  belting,  shafting  or 
other  machinery,  or  around  any  vat  or  pan,  while  the  same 
is  in  use.''    Acts  1899,  p.  231,  §9,  §8029  Bums  1908. 
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The  legislative  intent  is  perfectly  plain.    It  was  to  mini- 
mize the  likelihood  of  injury  from  dangerous  machinery. 
This  intent  was  accurately  declared  in  the  case  of 
'1.     Laporte  Carriage  Co,  v.  Sullcndcr,  supra,  as  follows: 
**What  evidently  was  intended  or  contemplated  by 
the  legislature  was  that  those  parts  of  the  machinery  which 
were  dangerous  to  employes  whose  duties  required  them  to 
work  in  the  immediate  vicinity  of  such  dangerous  machin- 
ery should  be  properly  guarded,  in  order  to  minimize,  as 
far  as  practicable,  the  perils  or  dangers  attending  their 
labor."     And  see  Olens  Falls,  etc.,  Co.  v.  Travelers  Ins. 
Co.  (1900),  162  N.  Y.  399,  56  N.  E.  897. 

The  doctrine  of  ejusdem  generis  is  that  where  a  general 
word  follows  particular  and  specific  words  of  the  same  na- 
ture as  itself,  it  takes  its  meaning  from  them,  and  is 

2.  presumed  to  be  restricted  to  the  same  genus  as  those 
words.     Black,  Interp.  of  Laws,  p.   141;    Maxwell, 

Interp.  of  Stat.  (3d  ed.),  p.  469;  Sedgwick,  Stat,  and  Const. 
Law  (2ded.),  p.  360. 

The  language  here  does  not  admit  of  the  application  of 

the  ejusdem  generis  doctrine.    The  phrase,  "and  machinery 

of  every  description,"  cannot  be  limited  by  the  prior 

3.  enumeration,  for  the  reason  that  such  enumeration 
is  not  an  enumeration  of  machines  at  all — ^the  genus 

of  those  words  is  not  of  the  same  nature  as  of  "machinery 
of  every  description."  A  vat  is  not  a  machine,  neither  is 
a  pan,  nor  a  saw.  Cogs,  gearing,  belting,  shafting  and  set- 
screws  are  not  machines,  but  may  each  or  all  enter  into  and 
be  a  part  of  various  machines.  Since  no  enumeration  of 
machinery  precedes  the  general  terms,  there  is  nothing  to 
limit  those  terms,  and  they  are  broad  enough  to  cover  any 
machine  that  is  dangerous  to  life  or  limb,  and  which,  with- 
out impairing  its  utility,  can  be  guarded.  Analyzed  in  ac- 
cordance with  the  standard  rules  of  legal  hermeneutics,  the 
meaning  of  the  statute  could  as  well  be  expressed  as  fol- 
VoL.  41—17 
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lows:  Machinery  of  every  description  therein,  and  all  vats, 
pans,  saws,  planers,  cogs,  gearing,  belting,  shafting  and  set- 
screws  shall  be  properly  guarded. 

The  ejusdem  generis  doctrine,  even  if  it  were  applicable, 
**is  but  a  rule  of  construction  to  aid  in  ascertaining  the 
meaning  of  the  legislature,  and  does  not  warrant  a 
4.     court  in  confining  the  operation  of  a  statute  within 
narrower  limits  than  was  intended  by  the  lawmakers. 
The  general  object  of  an  act  sometimes  requires  that  the 
final  general  term  shall  not  be  restricted  in  meaning  by  its 
more  specific  predecessors."    Black,  Interp.  of  Laws,  143, 
quoting  from  Willie  v.  Mabon  (1892),  48  Minn.  140,  50  N. 
W.  1110,  16  L.  R.  A.  281,  31  Am.  St.  626.    See,  also,  Suther- 
land, Stat.  Constr.,  §279. 

The  legislative  intent  is  perfectly  clear  and  has  been 
stated  in  the  case  of  Laporte  Carriage  Co,  v.  Sullender, 
supra,  to  be,  that  **  dangerous  machinery  should  be  prop- 
erly guarded."  Where  the  intent  is  so  clear,  no  mere  rule 
of  construction  can  defeat  it,  even  if,  unlike  the  present  one, 
it  were  applicable. 

The  particular  words  set  out  in  the  statute  are,  '*vats, 
pans,  saws,  planers,  cogs,   gearing,  belting,   shafting,  set- 
screws."    The   general   words   are,   **  machinery   of 
3.    every  description."    The  genus  of  the  general  words 
is  undoubtedly  ** machine," — a  mechanical  device  or 
combination  of  mechanical  powers  and  devices  to  perform 
some   function    and    produce    a  certain    effect    or    result. 
Coming   v.   Burden    (1853),    15   How.    ^252,    14   L.    Ed. 
683;  Green  v.  American  Car,  etc,  Co,  (1904),  163  Ind.  135. 
If  the  ejusdem  generis  doctrine  could,  for  an  instant,  be 
considered  in  this  connection,  the  genus  of  the  enumerated 
articles,  vats,  pans,  etc.,  would  necessarily  be  ''machine" 
also.    An  interesting  and  humorous  situation  at  once  devel- 
ops.   Is  this  a  machine  like  a  vat  ?    Is  it  of  the  class  desig- 
nated as  a  pan?    Is  this  machine  of  the  character  of  a  cog- 
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wheel?  The  unreasonableness  of  such  situation  is  self-evi- 
dent. In  the  ease  of  Laporte  Carriage  Co.  v.  Sullender, 
supra,  an  emery  belt  was  held  not  to  **come  within  the  term 
or  word  *  belting,'  as  employed  in  the  statute."  But  if  an 
emery  belt  is  a  ** machine,"  it  is  the  same  kind  of  a  machine 
as  "belting;"  if  it  is  a  ** thing,"  it  is  of  like  character  to 
''belting."  Whether  it  is  a  ** machine"  or  a  "thing,"  it 
should  have  been  held  to  be  within  the  statute.  If  an  emery 
belt  does  not  come  within  the  general  words,  it  is  diflScult  to 
conceive  of  any  machine  or  thing  which  could  possibly  do  so. 
It  is  the  dangerous  quality  of  machinery  which  the  statute 
seeks  to  guard  against,  and  it  is  because  of  that  danger  that 
**all  other  machinery"  is  brought  within  the  scope  of  the 
statute.  Whether  the  danger  lies  in  a  wheel-drop  of  a 
foundry  (Oreen  v.  American  Car,  etc.,  Co.,  supra),  in  a 
dovetailing  machine  (M.  8.  Iluey  Co.  v.  Johnston  [1905], 
164  Ind.  489),  in  the  bits  of  a  shaper  (United  States  Furni- 
ture Co.  v.  Taschner  [1907],  40  Ind.  App.  672),  in  the  bits 
of  a  boring  machine  (Buehner  Chair  Co.  v.  Feulner  [1905], 
164  Ind.  368),  in  an  emery  belt  used  to  polish  metal  parts 
of  vehicles,  or  in  the  mangle  of  a  laundry — should 
make  no  difference.  They  are  all  -dangerous  ma- 
chines and  should  be  guarded,  provided,  of  course, 
the  same  can  be  done  without  impairing  their  utility.  That 
the  term  "machinery  of  every  description"  was  not  used 
in  a  limited  sense  is  shown  not  only  by  the  language  itself, 
and  the  absurdities  to  which  an  attempt  practically  to 
apply  it  when  restricted  leads,  but  also  by  the  context, 
which  provides  that,  "no  person  shall  remove  or  make  in- 
effective any  safeguard  around  or  attached  to  any  planer, 
saw,  belting,  shafting  or  other  machinery."  If  ejusdem 
generis  is  to  be  invoked  as  to  one  clause,  it  is  equally  ap- 
plicable to  the  other,  and,  so  applied,  the  removal  of  safe- 
guards from  dangerous  machinery  other  than  the  class  des- 
ignated as  "planers,  saws,  belting,  or  shafting"  is  not  for- 
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bidden,  a  conclusion  utterly  at  variance  with  the  legisla- 
tive purpose. 

The  act  under  consideration  is  expressive  of  the  sound- 
est public  policy.     That  policy  has  been  declared  by 

5.  the  legislature.    The  policy  which  leads  to  the  enact- 
ment of  such  statutes  should  govern  in  their  inter- 
pretation. 

The  case  is  therefore  transferred  to  the  Supreme  Court, 
with  the  recommendation  that  Laporte  Carriage  Co. 

6.  V.  Sullender,  supra,  be  overruled  or  modified  so  that 
it  may  accord  with  the  expressed  legislative  intent 

and  the  current  of  the  decisions  in  Indiana. 


Holbrook  et  al.  v.  Kunz. 

[No.  G,2G6.     Filed  February  18.  1908.] 

1.  PLEAomo. — Complaint. — Tax  Sales, — Foreclosure  of  Lien  for 
Purchase  Money. — A  complaint  showlDg  that  taxes  were  assessed 
against  the  real  estate  In  controversy;  that  they  were  delinquent; 
that  the  real  estate  was  sold  to  pay  same,  and  that  plaintiff  pur- 
chased the  proi)erty  at  such  sale,  Is  sufficient,  where  the  fore- 
closure of  a  Hen  for  the  money  so  paid  Is  all  the  relief  that  Is 
prayed,  defects  In  the  sale  being  wholly  Immaterial,  unless  It  Is 
shown  that  the  proi)erty  was  not  subject  to  taxation;  that  the 
taxes  had  been  paid,  or  that  the  description  was  a  nullity,    p.  202. 

2.  Taxation. — Sales  for  Lens  Than  Amount  Due. — Appeal, — ^That 
the  land  In  controversy  was  sold  for  less  than  the  amount  of  de- 
linquent taxes  due,  docs  not  destroy  the  purchaser's  lien  for  the 
sum  paid ;  and  the  owner  cannot  be  heard  to  object  to  the  Hen 
for  that  reason,    p.  2VA. 

3.  Same.— Tax  Deeds.— Liens, — Evidence, — ^The  Introduction  In 
evidence  of  the  ordinary  tax  deed  Is  prima  facie  sufficient  to  es- 
tablish the  holder's  right  to  a  Hen  on  the  described  land  for  the 
sum  paid.    p.  204. 

4.  Same. — Tax  Drcds. — Evidence. — Refinlarity  of  Sales. — ^The  col- 
lection of  city  taxes  Is  governed  by  §4247  Burns  1001,  §3263  R.  S. 
1881,  and  §10429  Hiirns  1008.  Acts  1801,  p.  100.  §254;  and  a  tax 
deed  executed  by  tlie  city  treasurer  is  prima  facie  evidence  of  a 
Hen  for  the  amount  paid.    p.  2<>4. 
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5.  Taxation. — Liens, — Discharge, — Payment, — The  only  way  to 
discharge  a  tax  lien  is  to  pay  it.    p.  265. 

6.  Appeal. — Parties.  —Improper. — Reversal. — Appellants  have  no 
standing  to  ask  for  the  reversal  of  a  decree  foreclosing  appellee's 
tax  lien  on  the  ground  that  others — not  parties  to  the  suit — are 
the  real  owners  of  the  land.    p.  265. 

7.  Same. — Parties. — Record. — A  decree  reciting:  "Come  the  par- 
ties and  the  court  being  sufficiently  advised,"  etc..  presumptively 
shows  that  the  parties  wer^  before  the  court,    p.  265. 

Prom  Dearborn  Circuit  Court;  Oeorge  E.  Downey, 
Judge. 

Suit  by  George  Kunz  against  Stella  S.  Holbrook  and  oth- 
ers. Prom  a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed, 

Givan  &  Oivan,  for  appellants. 

Warren  N.  Hauck,  Roberts  &  Cravens  and  Louis  B.  Ew- 
bank,  for  appellee. 

COMSTOCK,  J. — Suit  to  quiet  title  to  lands  purchased  at 
a  tax  sale,  and  asking  that  a  lien  be  declared  for  the  pur- 
chase money  if  the  tax  deed  be  found  ineffectual  to  convey 
title.  Appellee's  complaint  was  in  two  paragraphs.  The 
first  is  a  statutory  complaint  to  quiet  title.  The  second, 
briefly  stated,  alleges  that  the  appellee  is  the  owner  of  in- 
lots  No.  29  and  No.  30  in  the  city  of  Lawrenceburg,  Indi- 
ana; that  prior  to  Pebruary  12,  1902,  there  were  assessed 
against  said  lots,  for  the  years  1889  and  to  and  including 

1901,  taxes  by  said  city  of  Lawrenceburg — further  alleging 
the  various  steps  taken  by  its  authorities  in  the  listing  and 
assessing  of  taxes  therein;  that  said  lands  are  assessed  in 
the  name  of  William  P.  James ;  that  said  James  and  wife 
are  dead,  leaving  the  appellant,  Stella  Holbrook,  as  their 
only  heir  at  law;  that  said  real  estate  was  sold  for  delin- 
quent taxes  thereon,  by  the  city  treasurer,  on  February  12, 

1902,  at  the  door  of  the  court-house  in  the  city  of  Law- 
renceburg, and  bid  in  by  the  appellee;  that  on  November 
13,  1904,  the  city  clerk  of  said  city  executed  to  plaintiff  the 
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conveyance  for  said  real  estate,  a  copy  of  which  is  filed  with 
and  made  a  part  of  said  paragraph  as  an  exhibit.  Appel- 
lants'  separate  and  several  demurrers  for  want  of  facts  to 
the  complaint  were  overruled.  Subsequently  appellants  sep- 
arately demurred  to  the  second  paragraph  of  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  said  defendants,  which  de- 
murrer was  also  overruled.  Each  of  said  appellants  then 
filed  a  general  denial  to  the  first  and  second  paragraphs  of 
the  complaint.  The  cause  being  submitted  to  the  court  for 
trial,  the  court  found  that  the  appellee's  tax  deed,  executed 
to  George  Eunz  by  the  clerk  of  the  city  of  Lawrenceburg, 
on  February  13,  1904,  was  insufficient  to  convey  title  to  the 
real  estate  therein  described,  but  that  the  appellee  had  pur- 
chased at  tax  sale  the  property  described  in  the  complaint 
for  $923.55  of  delinquent  taxes  that  were  due  thereon  and 
were  paid  by  appellee,  and  that  he  was  entitled  to  a  tax 
lien  on  said  property,  including  the  taxes  subsequently 
paid,  amounting  to  $1,756.35,  for  which  sum  the  court  de- 
creed a  foreclosure  of  the  tax  lien. 

The  errors  assigned  are  the  overruling  of  the  separate 
demurrers  to  the  second  paragraph  of  the  complaint  and  the 
overruling  of  appellants'  motion  for  a  new  trial. 

The  finding  in  favor  of  the  appellee  is  based  upon  the 

second  paragraph  of  the  complaint.    It  is  claimed  in  behalf 

of  appellant  that  this  paragraph  is  fatally  defective, 

1.  because  it  affirmatively  shows  that  the  treasurer  of 
the  city  of  Lawrenceburg  sold  to  appellee  in-lots  No. 
29  and  No.  30  for  a  sum  less  than  the  taxes  due,  penalty, 
interest,  advertising,  cleaning  gutters,  cutting  weeds  and 
other  charges,  said  paragraph  affirmatively  alleging  that 
the  total  amount  due  was  $1,065.48,  and  that  the  lots  were 
sold  for  $923.55,  or  $141.93  less  than  taxes,  penalty  and  in- 
terest charges  due  thereon.  The  foregoing  designation  of 
defects  is  followed  by  reference  to  §10356  Burns  1908,  Acts 
1891,  p.  199,  §185,  which  provides  that  the  treasurer  shall 
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commence  the  sale  of  such  lands  and  shall  continue  the  same 
from  day  to  day  until  so  much  from  each  parcel  assessed, 
or  belonging  to  each  person  assessed,  shall  be  sold  as  will  pay 
the  taxes,  interest  and  charges  thereon  or  chargeable  to 
such  person  in  said  county.  The  person  offering  at  said 
sale  to  pay  the  required  sum  for  the  least  quantity  of  any 
tract  shall  be  considered  the  purchaser  of  said  quantity.  It 
is  pointed  out  that  it  is  alleged  that  notice  was  regularly 
given  that  said  city  treasurer  would  sell  the  lots  at  the  door 
of  the  court-house  in  the  city  of  Lawrenceburg  on  the  sec- 
ond Monday  in  February,  1902,  being  February  10,  1902; 
that  if  sales  by  the  city  treasurer  were  governed  by  the  stat- 
ute providing  for  county  and  state  taxation  sales,  then  the 
notice  given  as  alleged  was  not  such  notice  as  the  statute 
(§10355  Burns  1908,  Acts  1891,  p.  199,  §184)  requires; 
that  if  the  city  treasurer  in  said  sales  is  governed  by  the 
general  law  for  the  incorporation  of  cities,  then  said  sale 
was  not  made  according  to  the  statutory  provision  (§3526 
Bums  1901,  §3091  R.  S.  1881),  and  that  therefore  due 
notice  was  not  given.  In  this  paragraph  appellee  asked  that 
if,  upon  the  final  hearing,  his  title  is  found  to  be  invalid  for 
any  cause,  or  any  defect  or  uncertainty,  or  that  the  con- 
veyance from  said  clerk  is  insufficient  to  convey,  said  real 
estate  may  be  sold  for  the  payment  of  the  amount  found  to 
be  due  appellee  on  account  of  the  sum  bid  and  paid  by  him 
and  interest  on  all  subsequent  payments  made  by  him  for 
taxes,  with  interest  thereon,  and  that  the  equity  and  right 
of  redemption  of  appellants  and  all  persons  claiming 
through  them  be  barred  and  foreclosed.  The  paragraph  al- 
leges that  the  taxes  assessed  were  assessed  on  the  real  estate 
in  controversy;  that  they  were  delinquent;  that  the  real 
estate  was  sold  to  pay  said  delinquent  taxes ;  that  appellee 
purchased  and  paid  for  said  lots  at  said  sale.  Under  the 
statute  and  decisions  he  was  entitled  to  foreclosure  without 
reference  to  the  validity  of  the  sale,  unless  it  appeared  that 
the  lands  were  not  subject  to  taxation,  or  that  the  taxes  had 
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been  paid  before  the  sale,  or  that  the  description  was  not 
suflficient  to  identify  the  land.  The  complaint  does,  how- 
ever, aver  that  the  total  taxes  due  on  February  12,  1902,  in- 
cluding interest  and  penalty  unpaid,  were  $923.55,  and  the 
deed,  which  was  made  a  part  of  the  complaint,  recites  that 
$923,55,  the  amount  received,  was  the  amount  due;  that 
legal  publication  was  made  of  the  sale  of  said  lands,  etc. 
Omissions  and  irregularities  in  the  sale  of  property,  subject 
to  taxation,  for  taxes,  may  render  the  sale  invalid  to  con- 
vey title,  but  still  valid  to  transfer  the  lien  to  the  pur- 
chaser. State,  ex  rel,  v.  Casteel  (1887),  110  Ind.  174;  Mor- 
rison V.  Jacoby  (1888),  114  Ind.  84;  Scarry  v.  Lewis 
(1892),  133  Ind.  96;  Oable  v.  Seiben  (1894),  137  Ind.  155. 
A  party  whose  land  is  sold  for  less  than  the  amount  due 
can  have  it  restored  to  him  by  paying  oflP  the  lien. 
An  objection  that  the  lien  is  not  large  enough  is  with- 

2.  out  force.     The  irregularity  operated  in  appellants' 
favor,    and    they    cannot  now    be    heard    to    com- 
plain.   Ewbank's  Manual,  §256. 

Appellants  further  insist  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence.    The  tax  deed  intro- 
duced in  evidence  recites  that  for  a  series  of  years 

3.  the  taxes  were  duly  levied  and  assessed  upon  the  land 
in  controversy,  to  the  amount  of  $923.55;  that  they 

were  unpaid  and  returned  delinquent;  that  the  land  was 
advertised  and  sold  by  the  city  treasurer  and  bought  by 
appellee  for  said  sum,  and  was  deeded  to  appellee  by  the 
city  clerk;  that  the  lands  were  legally  liable  for  taxa- 
tion and  had  been  duly  assessed  and  properly  charged  on 
the  duplicate  with  the  taxes.     This  was  sufficient  to 

4.  show  that  appellee  had  succeeded  to  the  lien  due  for 
taxes  under  §3521  Bums  1901,  §3086  R.  S.  1881, 

but  the  case  before  us  is  governed  in  the  assessment  and 
collection  of  taxes  by  §4247  Bums  1901,  §3263  R.  S.  1881, 
and  §10429  Bums  1908,  Acts  1891,  p.  199,  §254,  under 
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which  it  was  also  sufficient.     The  only  way  to  dis- 

5.  charge  liens  for  taxes  is  to  pay  them.     Millikan  v. 
Ham  (1886),  104  Ind.  498;    Citij  of  Logamport  v. 

Case  (1890),  124  Ind.  254;  Scarry  v.  Lewis,  supra.  The 
tax  deed  is  prima  facie  evidence  of  the  regularity  of  the  sale 
and  of  the  regularity  of  all  said  prior  proceedings.  §10380 
Bums  1908,  Acts  1891,  p.  199,  §206. 

Appellants  further  claim  that  the  record  affirmatively 

shows  that  William  Dean  is  the  owner  in  fee  of  the  lands  in 

question,  excepting  the  part  conveyed  to  the  Law- 

6.  renceburg  &  Upper  Mississippi  Railroad  Company; 
that  before  the  court  can  decree  foreclosure  of  the  tax 

lien  of  appellee  jurisdiction  must  be  had  over  the  owners  of 
said  lots ;  that  the  record  shows  that  neither  Dean  nor  said 
railroad  company,  their  successors  or  assigns,  were  in  court 
in  pursuance  of  legal  process,  in  person  or  by  attorney,  or 
that  they  appeared  and  answered  at  any  stage  of  the  pro- 
ceedings of  said  cause.  If  years  ago  said  lots  were  con- 
veyed to  said  railroad  company  and  said  Dean  (the  record 
shows  the  conveyance  to  the  railroad  company  April  21, 
1853,  and  to  Dean  June  2,  1873),  and  if  they  are  not  now 
owned  by  appellants,  the  appellants  are  not  the  real  parties 
in  interest  and  cannot  ask  a  reversal  of  the  .judgment. 
Ewbank's  Manual,  §142. 

The  record  entry  .of  the  submission  of  the  case  for  trial 

recites:    **Come  the  parties,  and,  this  cause  being  at  issue, 

is  submitted  to  the  court  for  trial  without  the  inter- 

7.  vention  of  a  jury."  The  judgment  entry  also  re- 
cites: "Come  the  parties,  and,  the  court  being  suffi- 
ciently advised  in  the  premises,  finds,"  etc.  This  warrants 
the  presumption  that  the  parties  were  before  the  court.  The 
land  was  sold  as  the  property  of  William  P.  James,  who  died 
before  the  sale.  The  evidence  is  suflficient  to  warrant  the 
decree  for  a  foreclosure  of  the  lien. 

Decree  affirmd. 
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Indianapolis  Street  Railway  Company  et  al. 
V.  Bolin. 

[No.  6.200     Filed  February  19.  1908.1 

1.  Appeal. — Initial  Attack  on  Separate  Paragraphs  of  Complaint. — 
The  different  parag:raphs  of  a  complaint  cannot  be  separately  at- 
tacked for  the  first  time  on  appeal.    [).  208. 

2.  Same. — Assiynntntt  of  Errors, — Joint. — A  Joint  assignment,  to 
be  available,  must  be  sufficient  as  to  all  Joining  therein,    p.  2('»8. 

o.  Same. — Assignment  of  EtTors. — Sew  Trial. — Interrogatories. — 
Succeeding  Street  Railroad  Company. — Where  a  street  railroad 
company  and  Its  successor,  which  Is  alleged  to  have  succeeded  to 
the  former  company's  liabilities,  are  sued  for  an  injury  sus- 
tained l)ecau8e  of  the  negligence  of  the  former  company,  and  both 
companies  answer  by  denial,  the  former  comiwiny's  separate  mo- 
tions for  Judgment  on  the  answers  to  the  Interrogatories,  and  for 
a  new  trial,  are  not  available  to  the  successor  company  under  a 
Joint  assignment  of  errors  on  appeal,  though  the  successor  com- 
pany admitted  In  evidence  that  it  was  liable  for  the  former  com- 
pany's negligence,    p.  268. 

4.  Same. — Assignment  of  Errors. — Failure  to  Present  Questions, — 
Dismissal. — Where  the  assignment  of  errors  falls  to  present  any 
quetJtion  for  review,  the  api>eal  will  be  dismissed,    p.  271. 

From  Superior  Court  of  Marion  County  (66,623) ;  John 
L.  McMastcr,  Judge. 

Action  by  Elizabeth  Bolin  against  the  Indianapolis  Street 
Railway  Company  and  another.  Prom  a  judgment  on  a  ver- 
dict for  plaintiff  for  $2,000,  defendants  appeal.  Appeal 
dismissed. 

F.  Winter  and  W.  H.  Latta,  for  appellants. 

Elmer  E.  Stevenson  and  Edward  H,  K7iight,  for  appellee. 

Rabb,  J. — This  was  an  action  by  the  appellee  to  recover 
damages  resulting  from  injuries  alleged  to  have  been  sus- 
tained by  her  through  the  negligence  of  the  appellant  In- 
dianapolis Street  Railway  Company.  It  is  alleged  in  the 
complaint  that,  subsequently  to  the  accruing  of  appellee's 
cause  of  action,  the*  appellant  Indianapolis  Traction  and 
Terminal  Company  acquired  and  succeeded  to  all  the  rights 
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of  the  Indianapolis  Street  Railway  Company,  and  assumed 
its  liabilities,  including  its  liability  to  appellee,  and  judg- 
ment was  demanded  against  both  appellants.  The  cause 
was  put  at  issue  by  the  general  denial,  a  jury  trial  had,  re- 
sulting in  a  general  verdict  in  favor  of  the  appellee,  with 
which  verdict  the  jury  returned  answers  to  interrogatories 
submitted  to  them  by  the  court.  The  appellant  Indianapo- 
lis Street  Railway  Company  separately  moved  for  judgment 
in  its  favor  on  the  answers  to  interrogatories,  which  motion 
was  overruled,  and  exception  reserved  by  both  appellants, 
and  then  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  exception  reserved  by  both  appellants.  Judg- 
ment was  rendered  on  the  verdict  against  appellants  jointly. 
In  this  court  appellants  join  in  assigning  as  error  (1)  that 
the  first  paragraph  of  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  either  appel- 
lant; (2)  that  the  second  paragraph  of  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  either  appellant;  (3)  that  the  third  paragraph  of 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  either  appellant;  (4)  that  the  court 
erred  in  overruling  the  motion  of  appellant  Indianapolis 
Street  Railway  Company  for  a  judgment  on  the  answers  to 
interrogatories;  (5)  that  the  court  erred  in  overruling  the 
motion  of  the  appellant  Indianapolis  Street  Railway  Com- 
pany for  a  new  tridl. 

Upon  the  trial  of  the  cause  it  was  aj^reed  that  the  Indian- 
apolis Traction  and  Terminal  ('ompany,  on  January  6,  1903, 
succeeded  to  all  the  rii^hts  of  the  Indianapolis  Street  Rail- 
way Company  in  the  street  railway  system  in  Indianapolis, 
and  that  the  Indianapolis  Traction  and  Terminal  Company 
aasmned  all  legal  liabilities  of  the  street  railway  company 
for  damages  for  injuries  occasioned  by  the  operation  of  the 
road  by  the  Indianapolis  Street  Railway  Company,  includ- 
ing the  injuries  sued  for  by  the  plaintiff  in  this  action,  if 
plaintiff  was  entitled  to  recover.     There  was  a  motion  by 


268  APPELLATE  COURT  OP  INDIANA, 

Iiullaimpolis  St.  R.  Co.  v.  BoHd — 41  Ind.  App.  206. 

appellee  to  dismiss  this  appeal,  and  it  is  insisted  by  appel- 
lee that  no  question  is  presented  for  consideration  in  this 
court  upon  the  assignment  of  errors ;  that  the  first  three  er- 
rors assigned  must  be  considered  separately,  and  that  each 
separate  assignment  must,  like  each  paragraph  of  a  com- 
plaint, be  complete  within  itself,  without  reference  to  other 
reasons  assigned,  to  show  reversible  error,  and  that  where  a 
complaint  is  in  more  than  one  paragraph,  and  a  judgment 
is  rendered  on  a  general  finding  or  verdict,  no  reversible 
error  can  be  predicated  upon  the  assignment  of  the  insuffi- 
ciency of  one  of  the  several  paragraphs  of  the  complaint; 
that  the  fourth  and  fifth  assignments  of  error  are  insuffi- 
cient to  present  any  question,  for  the  reason  that  they  are 
jointly  assigned  by  appellants,  whereas  the  motions  for 
judgment  on  the  answers  to  the  interrogatories  and  for  a 
new  trial  were  separate  motions  of  appellant  street  railway 
company. 

The  question  of  the  sufficiency  of  an  assignment  of  error 

attacking  separate  paragraphs  of  a  complaint  containing 

several  paragraphs  is  not  an  open  question  in  this 

1.  State.    It  has  been  frequently  held  by  both  this  court 
and  the  Supreme  Court,  that  an  assignment  of  errors 

calling  in  question  for  the  first  time  in  this  court  the  suffi- 
ciency of  a  complaint  must  reach  the  entire  complaint; 
that,  if  it  is  the  desire  of  the  parties  to  test  the  sufficiency 
of  a  particular  paragraph  of  a  complaint,  this  must  be  done 
by  demurrer.  Louisville,  etc,  R.  Co.  v.  Norman  (1897),  17 
Ind.  App.  355,  and  cases  cited. 

It  is  a  wellnsettled  rule  of  appellate  procedure  that 

2.  a  joint  assignment  of  errors  must  be  good  as  to  all 
who  unite  in  it.     Meyer  v.  Meyer  (1900),  155  Ind.  569. 

Appellee  contends  that  under  this  rule  no  question  is  pre- 
sented to  this  court  by  the  record  in  this  case,  for  the  reason 
that  the  traction  and  terminal  company  did  not  join 

3.  in  the  motion  for  a  judgment  on  the  answers  to  the 
interrogatories,  or  in  the  motion  for  a  new  trial,  and 
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therefore  is  in  no  position  to  complain  of  any  ruling  which 
the  court  made  on  the  street  railway  company's  motions. 
Appellant  traction  and  terminal  company  contends  that  the 
case  before  us  is  peculiar,  and  is  to  be  distinguished  from 
numerous  cases  cited,  in  that  the  appellee's  right  to  a  re- 
covery against  said  appellant  depends  entirely  upon  her 
right  to  recover  against  the  street  railway  company,  and 
that  therefore  the  traction  and  terminal  company  had  a 
ri^ht  to  complain  of  the  adverse  ruling  of  the  court  on  the 
street  railway  company's  motion  for  a  judgment  on  the 
answers  to  the  interrogatories  and  for  a  new  trial,  and  cite, 
in  support  of  this  contention,  several  cases  in  which  a  dis- 
tinction is  drawn  between  the  cases  in  which  the  general 
rule  announced  in  Meyer  v.  Meyer,  supra,  is  applied,  and 
cases  where  the  appellants  sustained  the  relation  of  husband 
and  wife,  and  holding  that  this  rule  does  not  apply  in  such 
eases  on  account  of  the  peculiar  relation  of  the  husband  and 
wife  and  the  light  in  which  that  relation  is  viewed  by  the 
law,  they  being  regarded  as  one  person  in  the  eye  of  the 
law.  In  Sibert  v.  Copeland  (1896),  146  Ind.  387,  cited  by 
appellant,  the  court  says  upon  this  question:  **The  rule  is 
well  settled  by  repeated  decisions  of  this  court  that  a  joint 
assignment  of  error  must  be  good  as  to  all  the  appellants 
who  joined  therein,  or  it  will  be  good  as  to  none.  Arm- 
strong  v.  Du7in  [1896],  143  Ind.  433,  and  cases  there  cited; 
Elliott,  App.  Proc,  §318.  In  this  section  the  author  says: 
'If  the  errors  affect  the  parties  severally  and  not  jointly 
the  proper  practice  is  for  each  party  to  assign  errors,  for 
the  rule  is  well  settled  that  a  joint  assignment  will  not  per- 
mit one  of  several  parties  to  avail  himself  of  errors  alleged 
upon  rulings  which  affect  him  alone  and  not  those  with 
whom  he  unites  in  the  assignment.  'Bhe  rule  that  a  joint 
assignment  of  errors  must  be  good  as  to  all  who  unite  in  it 
is  in  harmony  with  the  general  principle  of  pleading  which 
requires  a  demurrer,  an  answer,  or  a  motion,  to  be  good  as 
to  all  who  join  in  it.'    The  only  defined  exception  to  this 
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rule  seems  to  be  where  husband  and  wife  are  parties."    The 
decision  of  the  question  must  turn  upon  whether  the  trac- 
tion and  terminal  company  had  any  cause  of  complaint 
against  the  ruling  of  the  court  on  the  street  railway  com- 
pany's motions.    It  is  true  the  rights  of  the  appellee  against 
the  traction  and  terminal  company  were  wholly  dependent 
upon  her  making  a  case  against  the  street  railway  company, 
but  each  company  was  a  separate,  several  and  distinct  party 
to  the  action.     Each  duly  brought  into  court  its  answer 
as  to  its  liability  to  the  plaintiff.    The  cause  was  duly  tried, 
and  a  verdict  duly  returned  against  both  defendants.     That 
verdict  determined  the  questions  of  fact  involved,  and,  un- 
less it  was  inconsistent  with  the  answers  to  the  interroga- 
tories returned  with  the  general  verdict,  or  was  set  aside, 
entitled  the  appellee  to  a  judgment  against  both  the  defend- 
ants.     Either    defendant    might    separately    move    for   a 
judgment    in    its    favor    upon    the    answers    to    the    in- 
terrogatories.     Prom    the    nature    of    the    case    the    ap- 
pellant traction  and  terminal  company  might  insist  that, 
whatever  the  rights  of  the  appellee  were  as  against  the 
street  railway  company,  the  special  finding  entitled  it  to  a 
judgment  against  the  appellee,  or  entitled  it  to  a  new  trial 
as  against  the  appellee.     Its  liability  to  the  appellee  was 
not  absolutely  fixed  and  determined  by  a  finding  against 
the  street  railway  company.    It  had  a  right  to  contend  that, 
under  the   evidence   in  the   case,   no   liability   was  shown 
against  it,  whether  the  contention  could  be  maintained  or 
not. 

The  complaint  averred  that  the  traction  and  terminal 
company  had  assumed  to  pay  the  street  railway  company's 
obligation  to  appellee.  The  general  denial  raised  an  issue 
on  this  question,  and  upon  this  issue  the  interests  of  the 
traction  and  terminal  company  were  antagonistic  to  that  of 
the  street  railway  company,  and  it  had  the  right,  after  the 
verdict,  to  raise  the  (jnestion,  by  motion  for  a  new  trial,  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  adverse  find- 
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ing  against  it  upon  this  issue.  While  the  interests  of  the 
appellants,  under  the  issues,  were  in  some  respects  identical, 
in  some  respects  they  were  not,  and  they  were  separate  and 
distinct  parties,  each  brought  into  court  and  called  upon  to 
defend  in  its  own  right,  and  though  they  joined  in  an  an- 
swer, that  aaswer  presented  issues,  as  we  have  already 
shown,  in  which  the  interests  of  the  parties  were  in  some 
respects  antagonistic.  When  those  issues  presented  by  the 
complaint  and  answer  were  determined  by  the  jury,  in  tak- 
ing steps  to  prevent  judgment,  or  upon  appeal,  each  of 
the  parties  was  called  upon  to  act  for  itself.  They  were 
not  bound  to  join  in  a  motion  for  judgment  on  the  answers 
to  interrogatories,  nor  in  a  motion  for  a  new  trial,  nor  in 
an  appeal  to  this  court.  Either  party,  if  it  chose,  could 
drop  the  controversy  and  abide  by  the  result,  when  and 
where  it  chose.  If  the  street  railway  company  had  chosen 
to  abide  by  the  decision  of  the  lower  court,  could  it  be  con- 
tended with  any  show  of  reason  or  authority  that  the  trac- 
tion and  terminal  company  would  have  any  standing  in 
this  court  upon  its  separate  assignment  of  errors  averring, 
as  reasons  for  the  reversal  of  the  judgment  of  the  court  be- 
low, the  action  of  the  lower  court  in  overruling  the  street 
railway  company's  motions  for  judgment  in  its  favor  on  the 
answers  to  the  interrogatories  and  for  a  new  trial?  We 
think  not. 

We  think  this  case  comes  fairly  and  clearly  within  the 
rule  laid  down  by  repeated  decisions  of  the  Supreme 

4.  and  Appellate  Courts,  and  which  is  not  questioned, 
and  that  therefore,  no  question  being  presented  upon 
the  assignment  of  errors,  there  is  none  for  this  court  to  con- 
sider. 

Appellee's  motion  to  dismiss  the  appeal  is  sustained. 
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Broadstreet  v.  McKamey. 

[No.  C,231.     ITlled  February  19,  1908.] 

1.  Tbial. — Instructions  After  Verdict, — ^The  court  has  the  right  In  a 
civil  case,  even  after  a  verdict  has  been  returned,  but  before  the 
jury  is  discharged,  to  withdraw  an  erroneous  Instruction  and  to 
resubmit  the  case  to  the  jury.    p.  272. 

2.  Appeal. — Verdict  too  Small. — Appellant  will  not  be  heard  to 
complain  that  the  verdict  ag:iinst  him  was  too  small,    p.  273. 

0.  Principal  and  Agent. — Notes, — Evidence. — CircumstantiaL — 
Where  the  evidence  showed  that,  without  express  authority,  the 
father  signed  his  son*s  name  to  a  note  as  surety,  such  father  be- 
ing principal,  and  that  It  was  the  business  custom  for  the  father 
so  to  sign  such  son^s  name,  the  notes  so  signed  being  honored  by 
the  son,  a  verdict  against  the<  son  will  be  upheld,    p.  273. 

From  Putnam  Circuit  Court ;  P.  0.  Colliver,  Judge. 

Action  by  Andrew  V.  McKamey  against  James  A.  Broad- 
street  and  another.  Prom  a  judgment  against  Broadstreet, 
he  appeals.    Affirmed. 

John  U,  James,  for  appellant. 

James  P,  Hughes  and  John  P.  Allee,  for  appellee. 

RoBY,  C.  J. — ^Action  on  a  promissory  note  by  a^ppellee 
against  appellant,  James  A.  Broadstreet,  surety,  and  Wil- 
liam Broadstreet,  principal.  The  appellant  filed  an  answer 
of  non  est  factum,  and  also  a  cross-complaint  against  the 
appellee  and  his  codefendant,  admitting  the  execution  of  the 
note  and  the  signing  of  his  name  thereto  by  William  Broad- 
street, but  averring  that  said  William  was  without  author- 
ity so  to  do,  that  he  received  no  consideration,  and  that  the 
signing  of  his  name  was  a  forgery.  The  issues  were  closed 
by  general  denials. 

The  cause  was  tried  by  a  jury,  which  returned  a  verdict 
for  appellee  for  **$200,  with  interest  at  six  per  cent  from 

date  and  $10  attorneys'  fees."     After  reading  the 
1.     verdict,  the  judge  stated  that  it  was  not  in  proper 

form,  and  thereupon  wrote  a  form  pf  verdict,  leav- 
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ing  blanks  for  the  amount  of  ascertained  damages,  which 
was  given  to  the  jury.  At  the  same  time  he  prepared  and 
read  a  new  instruction  as  follows:  ** Gentlemen  of  the  jury, 
I  desire  to  withdraw  the  instruction  heretofore  given  in  this 
case  in  reference  to  the  amount  of  recovery  in  this  case,  and 
give  the  following:  In  case  you  find  for  the  plaintiff,  it 
will  be  your  duty  to  assess  his  damages  in  a  total  sum,. in- 
cluding the  principal  of  the  note  in  suit  with  six  per  cent 
interest  thereon  from  November  3,  1904,  but  you  will  allow 
nothing  for  attorneys'  fees,  as  there  is  no  proof  as  to  the 
value  thereof." 

The  corrected  verdict  was  returned  assessing  appellee's 
damages  at  $215.70. 

The  six  assignments  of  error  present  two  questions:  (1) 
Did  the  court  err  in  resubmitting  the  case  to  the  jury  and 
in  instructing  it  not  to  include  attorneys'  fees?  (2)  Was 
the  verdict  and  judgment  sustained  by  the  evidence?  The 
judge  has  authority  at  any  time  before  the  jury  is  dis- 
charged to  withdraw  erroneous  instructions.  Sage  v.  Evans- 
ville,  etc,  R.  Co.  (1893),  134  Ind.  100,  107;  Rush  v.  Pedigo 
(1878),  63  Ind.  479;  Hynds  v.  Hays  (1865),  25  Ind.  31,  33. 
Appellant  argues  that  he  would  have  been  entitled  to  a  new 
trial  if  such  action  had  not  been  taken.      He  was 

2,  saved  the  necessity  of  asking  for  a  new  trial.     The 
amount  of  the  verdict  was  reduced,  and  he  cannot 

well  be  heard  to  complain  when  he  got  that  to  which  he  was 
entitled. 

The  evidence  discloses  that  the  note  sued  upon  was  exe- 
cuted by  William  Broadstreet,  who  signed  thereto  his  own 
name  and  that  of  James  A.  Broadstreet,  the  appel- 

3.  lant,  who  is  his  son,  as  surety.    There  was  no  show- 
ing that  William  Broadstreet  had  any  express  au- 
thority to  sign  the  particular  note  in  suit,  but  there  was 
evidence  that  it  was  the  business  custom  of  the  father  and 
son  for  the  father  to  sign  both  their  names,  the  notes  so 

Vol.  41—18 
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signed  being  honored  by  the  son.  The  relation  of  prin- 
cipal and  agent  may  be  shown  by  circumstantial  evidence 
alone  (Columbus,  etc,  R,  Co,  v.  Powell  [1872],  40  Ind.  37; 
Isbell  V.  Brinkman  [1880],  70  Ind.  118;  Indiana,  etc,  R. 
Co.  V.  Adamson  [1888],  114  Ind.  282) ;  and  the  jury  may 
consider  the  relationship  of  the  principal  and  agent  as  one 
of  the  circumstances.  Barnett  v.  Gluting  (1892),  3  Ind. 
App.  415. 

The  finding  is  supported  by  suflBcient  evidence  and  the 
judgment  is  afiJrmed. 


National  Cash  Register  Company  v.  Price. 

[No.  6,010.    Filed  February  20,  1908.1 

1.  Pleading. — Complaint.  —  Sales.  —  Liquidated  Damages.  —  Con- 
tracts.— A  complaint  alleging  that  a  partnership  firm  contracted 
to  purchase  from  plaintiff  a  cash  register  and,  failing  to  accept 
same  when  delivered,  were  to  pay  to  plaintiff,  as  liquidated 
damages  for  breach  of  contract,  and  not  as  penalty,  the  sum  of 
$440.  and  that  said  firm  did,  without  right,  refuse  to  accept  such 
register  on  delivery,  states  a  cause  of  action,    p.  275. 

2.  Appeal. — Complaint. — Paragraphs. — Sustaining  Demurrer  to 
One.— Facts  Provable  Under  Another, — It  is  not  reversible  error 
to  sustain  a  demurrer  to  a  paragraph  of  complaint  whose  facts 
are  provable  under  another  paragraph,    p.  276. 

3.  Pleading. — Answer. — Sales. — Rescis8ion.--An  answer  showing 
that  defendant  returned  to  plaintiff  on  a  certain  day  a  cash  reg- 
ister contracted  for  from  plaintiff;  that  such  register  was  re- 
ceived and  accepted  by  the  plaintiff  in  rescission  of  such  con- 
tract, and  that  plaintiff  has  ever  since  retained  same,  sufficiently 
shows  a  rescission  of  such  contract,    p.  276. 

4.  Trial. — Venire  de  Aoro. — Defective  Verdict. — Sales. — Contracts. 
— Damages. — In  an  action  for  liquidated  damages  for  breach  of  a 
contract  for  the  sale  of  a  cash  register,  a  verdict  in  form :  "We 
the  Jury  find  for  the  defendant  said  defendant  paying  forty  ($40) 
to  plaintiff  and  plaintiff  retaining  the  cash  register/'  Is  fatally 
defective  on  a  motion  for  a  venire  de  novo.    p.  277. 

From  Howard  Superior  Court;  B.  F,  HarnesSy  Judge. 

Action  by  the  National  Cash  Register  Company  against 
Leonidas  K.  Price,  as  surviving  partner  of  the  firm  of  Price 
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&  Company.     Prom  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Oeorge  C.  Wharton  and  Blacklidge,  Shirley  &  Wolf,  for 
appellant. 

Joseph  L.  Custer  and  Orlo  L.  Cline,  for  appellee. 

CoMSTOCK,  J. — This  action  was  brought  to  recover  for 
the  price  of  a  cash  register  sold  to  the  firm  of  Price  &  Com- 
pany, a  partnership  composed  of  Leonidas  K.  Price  and 
Isaiah  W.  Price,  of  which  partnership  the  appellee,  Leoni- 
das K.  Price,  is  sole  surviving  partner.  The  cause  was  put 
at  issue,  tried  by  a  jury,  and  the  following  verdict  ren- 
dered : 

**We  the  jury  find  for  the  defendant  said  defend- 
ant paying  forty  ($40)  to  plaintiff  and  plaintiff  re- 
taining the  cash  register. 

J.  L.  Smith  foreman." 

Said  verdict  is,  as  shown  by  the  record,  without  punctua- 
tion. Plaintiff's  motions  for  venire  de  novo  and  a  new  trial 
were  overruled,  and  judgment  rendered  that  the  plaintiff 
take  nothing  by  this  action,  and  that  the  defendant  recover 
of  the  plaintiff  his  costs  and  charges  in  this  behalf  laid  out 
and  eipended. 

The  first  specification  of  error  discussed  is  the  action  of 

the  court  in  sustaining  appellee's  demurrer  for  want  of 

facts  to  the  third  paragraph  of  the  complaint.    Said 

1.  paragraph,  in  substance,  alleged  that  defendant  (ap- 
pellee) and  decedent,  on  December  5,  1902,  and  prior 
to  that  date,  were  partners,  under  the  firm  name  and  style 
of  Price  &  Company;  that  on  said  date  the  plaintiff  and 
said  partners  entered  into  a  written  contract  and  agree- 
ment, by  the  terms  of  which  plaintiff  sold  to  said  partners 
a  certain  No.  92-8  total  adding  register,  case  A.,  denomina- 
tion of  keys  to  be  standard,  at  and  for  the  sum  of  $440 
f-  0.  b.  cars,  Dayton,  Ohio,  and  for  which  said  partners 
agreed  to  pay  the  sum  of  $440,  as  follows:     $50  cash  on 
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delivery,  balance  $30  per  month,  said  register  to  be  used  in 
their  hardware  business ;  that  by  the  further  terms  of  their 
agreement  it  was  provided  that,  in  the  event  of  the  refusal 
of  said  partners  to  accept  said  cash  register  when  tendered, 
the  sum  of  $440  should  at  once  become  due  and  payable  as 
liquidated  damages  and  not  as  a  penalty.  A  copy  of  said 
contract  and  agreement  was  filed  with  and  made  a  part  of 
this  paragraph.  It  was  further  alleged  that  the  plaintiflf 
under  said  contract  delivered  said  cash  register  and  ten- 
dered the  same  to  said  partners,  who,  without  right,  re- 
fused and  still  refuse  to  accept  the  same,  and  refused  and 
still  refuse  to  pay  said  sum  of  $440,  which  sum  is  due  and 
wholly  unpaid.  We  think  that  the  paragraph  was  suffi- 
cient;  but  the  ruling,  if  erroneous,  was  not  reversi- 

2.  ble  error,  because  the  facts  stated  therein  could  have 
been  proved  under  the  fourth  paragraph  of  the  com- 
plaint, a  demurrer  to  which  was  overruled,  and  which,  like 
the  third,  sought  to  recover  upon  the  contract  alleged  to 
have  been  made  between  the  plaintiff  and  said  partners,  on 
or  about  December  5,  1902,  consisting  of  a  certain  order 
given  by  said  partners  to  the  plaintiff  for  a  cash  register 
and  the  acceptance  of  such  ftrder  by  the  plaintiff.  The  first 
paragraph  seeks  to  recover  the  sum  of  $440  for  a  cash  regis- 
ter sold  to  said  partners  December  5,  1902. 

Demurrers  for  want  of  facts  were  overruled  to  the  second 

and  third  paragraphs  of  answer,  each  addressed  to  the  first 

and  fourth  paragraphs  of  complaint,  and  exceptions 

3.  taken  to  said  rulings.    Besides  other  averments,  each 
of  said  paragraphs  allege  that  on  February  27,  1903, 

such  partners  returned  said  register  to  the  plaintiff  in  re- 
sci&sion  of  said  contract,  and  said  register  was  received  and 
accepted  by  the  plaintiff  on  March  5,  1903,  and  has  been 
ever  since  said  date  retained  by  the  plaintiff.  Said  answers 
are  sufficient  as  pleading  a  rescission. 

After  reading  the  verdict,  a  copy  of  which  is  hereinbe- 
fore set  out,  and  before  the  same  was  received,  plaintiff  ob- 
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jected  to  its  being  received,  and  **  moved  to  require 
4.  the  jury  to  retire  and  further  deliberate  on  its  ver- 
dict for  the  reason  that  said  verdict  is  uncertain," 
etc.  Wliich  motion  and  objection  the  court  overruled. 
Thereafter  the  plaintiff  duly  filed  its  motion  for  a  venire  de 
novOy  based  upon  the  following,  among  other  facts,  to  wit: 
That  the  verdict  does  not  assess  plaintiflP's  damages;  that 
it  is  double,  in  that  it  finds  for  both  plaintifif  and  defend- 
ant; that  it  is  defective  and  uncertain,  in  that  it  does  not 
find  for  either  the  plaintiff  or  defendant  upon  the  issues 
joined  in  the  cause.  Said  motion  was  overruled,  and  this 
ruling  made  an  independent  specification  of  error.  Plain- 
tiff also  filed  its  motion  for  a  new  trial.  Among  the  reasons 
set  out  in  the  motion  are  the  following,  viz :  That  the  court 
erred  in  receiving  the  verdict  of  the  jury  as  returned,  be- 
cause the  same  was  uncertain  and  defective,  and  failed  to 
find  upon  any  issue  in  the  case ;  that  the  court  erred  in  over- 
ruling plaintiff's  motion  to  require  the  jury  to  return  to 
the  jury  room  and  further  deliberate  on  the  verdict.  The 
judgment  should  follow  the  verdict.  Bughan  v.  Bughan 
(1887),  114  Ind.  73,  and  cases  cited.  Manifestly  the  ver- 
dict found  for  both  the  plaintiff  and  defendant.  It  could 
not,  therefore,  sustain  the  judgment.  The  intent  of  the 
jury  is  evident.  It  was,  that  the  finding  was  for  the  de- 
fendant upon  the  condition  that  defendant  pay  the  plaintiff 
$40,  and  plaintiff  retain  the  register.  It  must  be  read  as 
the  jury  intended  it.  The  finding  of  $40  to  be  paid  to 
plaintiff  was  a  part  of  the  verdict,  although  united  with 
the  finding  for  defendant.  It  cannot  be  properly  character- 
ized as  surplusage.  This  part  of  the  verdict  the  court  ig- 
nored. The  plaintiff  sought  to  recover  the  purchase  price 
of  the  register.  No  question  of  title  was  presented.  The 
defendant  denied  the  liability  because  of  fraud  in  the  pur- 
chase, rescission  following  that  fraud,  and  because  of 
breach  of  an  implied  warranty  and  a  rescission  following 
that  breach.    This  was  the  case  presented.    The  jury  fixed 
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the  terms  of  a  compromise.  This  they  could  not  do.  Other 
alleged  errors  need  not  be  discussed.  For  error  of  the  court 
in  overruling  plaintiff's  motion  for  a  venire  de  novo,  the 
judgment  is  reversed,  and  the  cause  remanded  to  the  trial 
court  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Liebole  et  al.  v.  Traster. 

[No.  G,109.    Filed  February  20,  1908.] 

1.  Municipal  Corpoeations.— Toirns. — Sewers.— Condemnation  of 
Private  Property  /or.— Under  §4443p  Burns  1901,  Acts  1901,  p. 
401,  §1G,  towns  have  the  legal  right  to  condemn  private  property 
for  an  outlet  for  a  public  sewer,    p.  282. 

2.  Same. — Towns. — Sewers. — Void  Proceedings. — Where  the  town 
engineer's  report  of  a  proposed  sewer  failed  accurately  to  de- 
scribe the  beginning,  route,  terminus,  fall,  outlet,  size  or  cost 
thereof,  or  the  boundary  of  the  drainage  district,  description  of 
lands  which  would  be  damaged,  the  names  of  the  owners,  or  the 
damage  caused  thereby,  such  requirements  being  jurisdictional, 
the  proceedings  taken  thereon  for  the  construction  of  such  pro- 
posed sewer  are  void.    p.  283. 

3.  Same. — Sewers. — Outlets. — Notice. — A  notice  of  the  construc- 
tion of  a  proposed  sewer,  stating  that  the  outlet  of  such  sewer 
was  to  be  "at  the  lot  line"  of  the  plaintifTs  property,  is  notice 
that  the  sewer  will  not  enter  her  lot.    p.  286. 

4.  Same. — Totcns. — Sewers. — Engineer's  Report. — The  town  engi- 
neer's report  of  a  proposed  sewer,  as  finally  adopted,  should  set 
out  the  boundaries  of  the  drainage  district,  the  size  and  kind  of 
sewer,  the  outlet  and  probable  cost  thereof,  and  specific  details  of 
the  work.    p.  286. 

5.  Appeal. — Briefs. — Evidence. — Where  it  is  contended  that  the  de- 
cision is  unsupported  by  the  evidence,  the  appellant  must  set  out 
the  evidence  or  substance  thereof  in  his  brief,    p.  287. 

0.  Same. — Weighing  Evidence. — The  Api^ellate  Court  will  not 
weijfli  conflicting  evidence,    p.  288. 

From  Kosciusko  Circuit  Court;  Levi  R,  Stookey,  Special 
Jud^. 

{^uit  by  p]llen  Traster  against  Prank  W.  Liebole  and  an- 
other. From  a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Deahl  &-  Dcahl  and  A.  L.  Cornelius,  for  appellants. 

Bertram  Shane  and  North  &  Wagner,  for  appellee. 
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Hadley,  p.  J. — This  is  a  suit  brought  by  appellee  a^^ainst 
appellants.  The  complaint  is  in  two  paragraphs.  The  first 
seeks  to  enjoin  appellants,  from  constructing  a  sewer 
through  appellee's  land.  A  restraining  order  was  issued 
thereon  by  the  court,  and  appellants  constructed  the  sewer 
in  defiance  of  the  court's  order.  Appellee  then  filed  a  sec- 
ond paragraph,  seeking  to  enjoin  appellants  from  using  the 
sewer  and  permitting  water  and  sewage  to  run  through  the 
same  over  appellee's  land.  The  grounds  of  complaint  in 
each  paragraph  are  (1)  that  the  construction  of  the  sewer 
was  illegal,  in  that  the  board  of  town  trustees  had  not  taken 
the  preliminary  steps  as  prescribed  by  law;  (2)  that  the 
sewer,  as  constructed,  was  a  nuisance,  destroying  the  com- 
fort and  endangering  the  health  of  the  tenants  on  appel- 
lee's land  and  persons  in  the  vicinity,  and  depreciating  the 
value  of  appellee's  property.  A  trial  was  had,  and  on  re- 
quest special  findings  and  conclusions  of  law  made,  upon 
which  a  decree  was  entered  for  appellee. 

Numerous  errors  are  assigned,  but,  in  our  opinion,  the 
cause  should  be  determined  upon  the  question  whether  the 
board  of  town  trustees,  in  its  preliminary  proceedings,  omit- 
ted such  necessary  steps  as  to  render  the  whole  proceedings 
illegal  and  void.  This  question  is  presented  upon  the  plead- 
ings, the  special  findings,  conclusions  of  law  and  the  evi- 
dence. It  is  unnecessary  to  take  them  up  in  detail,  as  pre- 
sented. The  sewer  complained  of  was  attempted  to  be  con- 
structed under  the  act  of  1901  (Acts  1901,  p.  401,  §4443a 
ei  seq.  Bums  1901 ) .  The  record  shows  conclusively  that  on 
July  21,  1903,  upon  petition,  the  board  of  trustees,  by  unan- 
imous vote,  passed  a  resolution  for  the  construction  of  main 
drain  sewers  in  the  middle  of  Main  and  Pearl  streets,  begin- 
ning at  Harrison  street  and  emptying  in  Turkey  creek,  and 
appointed  Henry  Cook,  as  civil  engineer,  to  make  survey 
and  report  the  same  to  the  board ;  that  said  Cook  accepted 
said  employment,  made  a  survey,  and  filed  with  the 
board  a  plat  and  profile  showing  the  lines  of  said  sewers; 
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that  the  plats  and  profiles  showed  by  lines  that  said  sewers 
began  in  the  middle  of  Harrison  street  and  apparently  ex- 
tended along  said  Pearl  and  Main  streets  to  Turkey  creek; 
that  said  engineer  also  filed  with  the  board  a  blank  form  of 
contract  to  be  signed  by  the  contractor,  which  contained 
certain  specifications  for  the  construction  of  the  sewers,  in- 
cluding the  kind  and  character  of  materials  to  be  used  in 
the  same.  This  is  all  that  the  report  contained.  Upon  the 
filing  of  this  report,  said  board  caused  the  following  notice 
to  be  published  in  a  weekly  newspaper  of  the  town,  on 
August  13 : 

**T0  WHOM  IT  MAT  CONCERN. 

Notice  is  hereby  given  that  the  board  of  trustees  of 
the  incorporated  town  of  Syracuse,  Kosciusko  county, 
Indiana,  has  declared  its  desire  to  construct  a  sewer 
beginning  at  the  center  of  Harrison  street,  running 
thence  in  the  middle  of  Main  street,  and  terminating 
in  Turkey  creek  ditch,  at  a  point  where  said  ditch 
crosses  the  lot  line  on  the  north  side  of  Main  street; 
also  a  sewer  beginning  at  the  middle  of  Harrison 
street,  running  thence  in  the  middle  of  Pearl  street. 
A  competent  engineer  has  been  appointed  to  survey 
the  same,  and  has  filed  his  report  as  required  by  law, 
and  the  board  has  fixed  September  14,  1903,  at  7 
o'clock  p.  m.,  for  the  hearing  of  said  report  and  the 
final  determination  of  said  board  thereon." 

No  one  appeared  in  response  to  said  notice  at  the  time 
fixed.  Said  board  then,  by  resolution,  declared  that  said 
sewers  would  be  of  public  utility,  and  ordered  advertise- 
ments for  bids.  The  board  did  not  determine  what  part  of 
th^  cost  should  be  paid  out  of  the  general  fund  of  the  town. 
The  bids  were  received  and  contract  let  to  appellant  Liebole, 
and  he  proceeded  to  the  construction  thereof.  The  sewers 
were  completed  and  accepted  by  the  board,  and  assessments 
of  benefits  and  damages  made.  Appellee's  lot  was  assessed 
for  benefits  in  the  sum  of  $5,  and  damages  to  said  lot  were 
assessed  at  $25.  Appellee  protested,  and  resisted,  both  in 
person  and  in  the  courts,  the  efforts  of  the  board  and  con- 
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tractor  in  establishing  and  constructing  the  Main  street 
sewer.  But  the  same  was  constructed  over  her  protest  and 
in  defiance  of  the  court's  restraining  order.  The  record  also 
shows  that  appellee  had  no  actual  notice  of  the  proceedings 
and  construction  of  the  sewer  until  the  same  reached  her 
property,  and  she  immediately  began  to  resist  the  work. 

The  act  governing  this  proceeding  (Acts  1901,  p.  401, 
§4443a  et  seq.  Burns  1901)  authorizes  incorporated  towns  to 
construct  sewers  for  sanitary  or  drainage  purposes,  and  to 
charge  the  expense  thereof  to  the  properties  benefited  there- 
by. Section  two  (§4443b,  supra)  provides  that  when  a  town 
desires  to  construct  such  sewers  the  board  of  trustees  shall 
by  resolution  declare  its  desire  so  to  do  at  a  regular  meeting 
of  such  board,  which  resolution  shall  give  a  general  descrip- 
tion of  the  work,  with  the  route  and  termini  thereof,  and 
shall  appoint  a  competent  civil  engineer  to  survey  the  same. 
These  provisions  were  substantially  complied  with  in  the 
ease  at  bar.  Section  three  (§4443c,  supra)  is  as  follows: 
**The  said  engineer  shall  make  a  careful  survey  of  the  pro- 
posed sewer,  and  report  in  writing  to  the  board  of  trustees 
of  such  town,  the  following  facts :  First.  An  accurate  de- 
scription of  the  beginning,  route,  terminus  and  fall  of  the 
proposed  sewer  or  sewers,  including  the  outlet  of  the  same. 
Second.  Detailed  specifications,  plans  and  profile  for  the 
proposed  sewer.  Third.  The  kind  of  material  to  be  used 
and  the  size  of  the  sewer  proposed.  Fourth.  An  estimate 
of  the  cost  of  the  construction  of  the  same.  Fifth.  A  de- 
scription of  the  district  which  will  be  benefited  by  the  con- 
struction of  the  proposed  sewer,  so  specifically  that  all  prop- 
erty owners  to  be  aflFected  thereby  may  be  informed  whether 
or  not  any  property  owned  by  them  will  be  affected  by  the 
proposed  improvement.  Sixth.  A  description  of  any  lands 
which  will  probably  be  damaged  by  the  proposed  improve- 
ment, name  of  the  owner  of  such  lands,  together  with  the 
probable  amount  of  the  damage."  Section  four  (§4443d, 
supra)  provides  that,  upon  the  filing  of  this  report,  notice 
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shall  be  published,  setting  forth  tlie  substance  of  the  resolu- 
tion, the  beginning,  route  and  terminus  of  the  sewer;  that 
an  engineer  had  been  appointed  and  he  had  filed  his  report 
as  required  by  law,  and  that  the  board  had  fixed  a  certain 
day  for  the  hearing  and  final  determination  thereof,  which 
notice  shall  be  published  thirty  days  before  the  day  set  for 
such  hearing.  Section  five  (§4443e,  supra)  provides  that,  at 
the  time  fixed  for  said  hearing,  any  person  interested  may 
appear  before  said  board  and  be  heard,  and  may  introduce 
evidence  upon  any  question  involved,  and  may  be  heard  in 
person  or  by  counsel.  Upon  the  completion  of  said  hearing 
the  board  shall  determine  the  public  utility  of  said  drain, 
adopt,  reject,  alter  or  amend  such  report,  or  refer  the  same 
back  to  the  engineer  for  amendment,  alteration  or  recon- 
sideration. Any  affirmative  action  shall  be  by  a  two-thirds 
vote.  At  the  same  time  the  board  shall  determine  what 
part,  if  any,  of  the  cost  of  such  sewer  shall  be  paid  out  of 
the  general  fund  of  the  town.  Sections  six,  seven,  eight  and 
nine  (§§4443f-4443i,  supra)  provide  for  the  letting  of  the 
contract,  the  bond  of  the  contractor,  the  appointment  of 
supervising  engineer,  and  the  inspection  and  acceptance  of 
the  work  upon  completion.  Sections  ten.  and  eleven 
(§§4443j,  4443k,  supra)  provide  for  the  assessments  to  pay 
for  said  work,  and  it  is  expressly  provided  that  no  property 
shall  be  assessed  in  excess  of  the  benefits  received.  Other 
sections  provide  for  the  assessments  and  collection  thereof, 
the  issuance  of  bonds,  and  the  authority  to  compel  the  con- 
stniction  of  certain  sew^ers  upon  petition. 

Section  sixteen  (§4443p,  supra)  provides  that  such  sew- 
ers, when  practicable,  shall  be  constructed  along  streets  and 

highways;   but,  when  necessar>%  may  be  constructed 
1.    through  private  property,   and  damages  occasioned 

thereby  assessed  and  paid  as  provided  in  said  act. 
Also  all  property  benefited  may  be  assessed  whether  abut- 
ting upon  the  sewer  or  not ;  but  such  assessments  are  lim- 
ited to  benefits  received  as  an  outlet  for  drainage  or  sew- 
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age.  Under  the  provisions  of  the  latter  section  it  is  dear 
that  appellant  had  authority,  if  it  was  necessary,  to  con- 
struct said  sewer  through  the  lands  of  appellee,  if  its  pro- 
ceedings were  legal  and  the  manner  of  construction  did  not 
constitute  a  nuisance. 

As  we  have  heretofore  shown,  the  board  of  trustees  al- 
most wholly  failed  to  comply  with  the  requirements  of  sec- 
tion three:  (1)  The  report  of  the  engineer  did  not 
2.  show  an  accurate  description  of  the  beginning,  route, 
terminus,  fall  and  outlet  of  the  proposed  sewer. 
These  facts,  except  the  latter,  may  perhaps  be  inferred,  by 
one  skilled  in  such  matters,  from  certain  technical  marks 
and  scale  measurements,  but  they  are  not  stated  so  that  the 
ordinary  property  owner  may  know  and  understand;  (2) 
it  did  not  show  the  size  of  the  proposed  sewer;  (3)  it  did 
not  give  an  estimate  of  the  cost  of  construction;  (4)  it  did 
not  give  the  boundaries  of  the  drainage  district  so  that  per- 
sons owning  property  therein  would  know  that  their  prop- 
erty would  be  affected  thereby;  (5)  it  did  not  give  a  de- 
scription of  any  lands  that  would  probably  be  damaged, 
the  name  of  the  owner  and  the  amount  of  the  probable 
damage.  If  Ihe  provisions  of  the  statute  that  were  thus 
ignored  are  jurisdictional,  then  the  subsequent  action  of 
the  town  board  is  void.  If,  however,  such  provisions  were 
only  designed  to  secure  method  in  procedure,  their  non- 
observance  is  only  an  irregularity,  and  does  not  render  the 
subsequent  proceedings  void  (Edwards  v.  Cooper  [1907], 
168  Ind.  54;  Wilson  v.  Simmons  [1896],  89  Me.  242,  36 
Atl.  380)  ;  the  diflPerence  being  between  void  action  and  im- 
perfect action,  the  one  applies  to  matters  contrary  to  law 
and  the  other  to  matters  which  are  contrary  to  the  practice 
of  the  law.  Cobbossee  Nat,  Bank  v.  Rich  (1889),  81  Me. 
164,  16  Atl.  506;  Edwards  v.  Cooper,  supra.  In  the  latter 
case  the  court  amplifies  the  rule  as  follows:  **Now,  it  is 
obvious  that  in  the  taking  of  those  steps  which  cannot  be 
said  to  involve  an  exercise  of  the  power  to  decide,  the  effect 


284  APPELLATE  COURT  OP  INDIANA, 

Llebole  v.  Traster-^l  Ind.  App.  278. 

of  the  omission  to  observe  a  provision  of  statute  depends 
upon  whether  the  particular  provision  has  to  do  with  or- 
derly methods  in  the  transaction  of  the  business,  or  whether 
it  was  placed  in  the  statute  as  a  check  upon  the  power  of 
the  tribunal.  It  is  the  latter  class  of  provisions  which  the 
cases  term  'jurisdictional.'  "When  we  consider  the  lan- 
guage of  the  statute  and  the  nature  of  the  omission  which 
is  here  involved,  there  can  be  no  question  that  we  have  be- 
fore us  a  case  in  which  there  has  been  a  neglect  to  observe 
what  is  jurisdictional.  Under  the  act  before  us  the  lawmak- 
ing power,  instead  of  exerting  its  own  authority  to  provide 
by  law  for  the  improvement  and  the  creation  of  the  taxing 
district,  has  granted  to  the  board  these  elements  of  govern- 
mental power,  but  the  grant  of  authority  has  been  hedged 
about  by  provisions  which  relate  to  matters  of  fundamental 
right,  and  the  very  authority  has  attached  to  it  what  is  in 
form  a  condition  precedent.  The  whole  idea  of  local  as- 
sessments goes  upon  the  theory  of  commensurate  benefits 
received,  either  actual  or  conclusively  presumed  from  the 
exercise  of  the  authority.  French  v.  Barber  Asphalt  Pav. 
Co,  [1901],  181  U.  S.  324,  21  Sup.  Ct.  625,  45  L.  Ed.  879; 
Fallbrook  Irrigation  District  v.  Bradley  [1896],  164  U.  S. 
112,  17  Sup.  Ct.  56,  41  L.  Ed.  369;  Paulsen  v.  Portland 
[1893],  149  U.  S.  30,  13  Sup.  Ct.  750,  37  L.  Ed.  637;  2 
Cooley,  Taxation  (3d  ed.),  1153.  To  proceed  upon  any 
other  theory  would  be  to  countenance  the  view  that  the  tak- 
ing may  be  lawful,  although  the  assessment  is  but  a  dis- 
guised form  of  confiscation.  It  does  not  therefore  admit  of 
question  that  the  provisions  of  the  statute  concerning  the 
entering  of  findings  as  to  the  bounding  of  the  district,  and 
as  to  the  benefits  being  equal  to  the  estimated  cost,  are  in 
the  clearest  degree  mandatory.  They,  in  many  instances, 
constitute  the  only  check  which  the  taxpayer  has  against  the 
exercise  of  arbitrary  and  oppressive  power  in  those  particu- 
lars. "When  a  record  is  presented  in  which  it  appears  that 
the  board  has  utterly  failed  to  observe  these  fundamental 
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requirements,  it  must  be  aflSrmed  that  there  is  a  want  of 
power  to  fix  an  assessment." 

In  the  case  just  quoted  from,  a  sewer  was  sought  to  be 
constructed  under  an  act  of  the  General  Assembly  which 
provided  that  at  the  preliminary  hearing  the  board  should 
fix  the  boundaries  of  the  drainage  district,  determine  that 
the  estimated  cost  would  not  exceed  the  estimated  benefits, 
and  these  matters  were  to  be  ascertained  from  a  report  filed 
by  the  civil  engineer  and  the  evidence  produced  at  the  hear- 
ing by  parties  interested:  This  the  board  failed  to  do.  The 
sewer  was  constructed,  and  on-  suit  to  foreclose  an  assess- 
ment lien  to  pay  for  the  same  the  Supreme  Court  held  that 
this  failure  was  jurisdictional  and  subsequent  action  in  that 
behalf  was  void,  saying  in  the  course  of  the  opinion:  ** Since 
the  lawmaking  power  has  vested  the  authority  to  determine 
benefits  and  damages  in  the  local  authorities,  and  not  in  the 
courts,  how  can  we  know,  or  how  could  a  court  try  the  ques- 
tion, whether  the  supposed  advantage  was  really  a  net  gain 
to  the  property  owners?  Questions  as  to  the  capacity  of 
the  sewer,  if  connected  with  another  sewerage  system  above, 
of  water  backing  into  basements  in  the  drainage  area  in 
times  of  flood,  and  as  to  the  obstruction  of  the  sewer  by  silt 
flowing  into  it  from  the  upper  lands,  are  among  the  ques- 
tions which  obtrude  themselves  as  matters  which  the  courts 
are  not  authorized  to  try  in  this  kind  of  a  case,  but  which 
must  necessarily  be  considered  in  determining  whether  the 
benefits  to  the  district  will  equal  the  cost  of  construction." 
It  is  true,  the  statute  now  before  us  is  somewhat  different 
in  its  provisions,  but  in  effect  it  is  the  same.  The  pro- 
visions of  the  statute  involved  clearly  contemplate  that  the 
matters  required  to  be  reported  by  section  three  shall  be 
considered  in  determining  upon  the  public  utility,  and 
whether  its  cost  would  be  less  than  the  benefits,  so  as  to  be 
a  net  gain  to  the  property  owner,  if  not,  whether  the  gen- 
eral public  should  be  so  benefited  as  to  warrant  an  expendi- 
ture out  of  the  general  fund  to  make  up  the  deficiency  be- 
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tween  the  cost  and  the  benefits  to  the  property  affected. 
These  facts  could  only  be  properly  determined  by  having 
before  it  the  drainage  area,  the  character,  size,  length 
and  fall,  kind  of  outlet,  and  cost  of  the  sewer.  Again,  the 
people  whose  lands  would  probably  be  benefited  or  damaged 
were  entitled  to  be  heard  and  to  introduce  evidence.  It  was 
evidently  contemplated  by  the  legislature  that  the  notice,  by 
giving  the  route  and  termini  of  the  sewer,  and  directing,  to 
the  report  on  file,  all  who  might  thereby  expect  their  prop- 
erty to  be  affected  would  enable  such  persons  readily  to  dis- 
cover whether  they  should  give  the  proceeding  any  further 
attention.  In  the  case  at  bar  the  report,  in  fact,  gave  very 
little  information  not  contained  in  the  notice.  It  did  not 
disclose  the  lands  in  the  drainage  district,  or  whose  lands 
would  probably  be  damaged  or  benefited,  what  each  owner 
might  be  called  upon  to  pay,  whether  the  plan  was  a  prac- 
tical one,  or  any  other  fact  to  warrant  a  property  owner  to 
appear  and  contest  the  proceeding. 

It  also  appears  from  the  resolution  and  notice  that  the 

outlet  of  the  sewer  in  question  was  to  be  in  Turkey  creek  at 

the  lot  line  of  appellee.     This  clearly  was  notice  to 

3.  her,    at    least,    that    the    sewer    would    not    enter 
her    property.      When    the    change    of    route   was 

determined  upon  is  not  shown. 

It  was  also  contemplated  by  the  act  that,  when  the  re- 
port of  the  engineer  was  finally  adopted,  the  board  would 
thereby  adopt  and  fix  the  boimdaries  of  the  drainage 

4.  district,  the  size  and  kind  of  sewer,  the  outlet  deter- 
mined upon,  the  probable  cost  thereof,  in  fact  the 

whole  details  of  the  work  would  thereby  become  definitely 
fixed.  But  in  the  case  before  us,  by  the  adoption  of  the 
report,  the  size  of  the  sewer  was  not  prescribed,  the  exact 
ending  and  outlet  not  defined,  the  boundaries  of  the  drain- 
age area  not  fixed,  lands  that  would  probably  be  damaged 
not  ascertained,  the  probable  cost  of  the  work  unknown, 
whether  the  special  benefits  would  equal  the  cost  not  deter- 
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mined,  and  whether  the  town  would  be  compelled  to  or 
should  pay  any  portion  of  the  cost  out  of  the  general  funds, 
and,  if  so,  how  much,  undecided.  "We  cannot  believe  the 
provisions  of  the  statute  with  reference  to  these  matters  are 
mere  matters  of  procedure.  It  seems  clear  that  they  were 
enacted  as  a  check  upon  the  power  of  the  tribunal,  at  the 
very  threshold  of  the  proceedings,  before  any  rights  of  third 
parties  had  intervened  to  complicate  the  situation,  and  are 
jurisdictional.  This  being  true,  the  attempt  to  construct 
the  sewer  over  appellee's  land  was  an  illegal  act,  and  its 
continuance  and  its  continued  use  constitute  a  trespass  of 
such  a  character  as  to  warrant  injunctive  relief. 

The  court  found  that  the  sewer  was  constructed  over  ap- 
pellee's  land  in  defiance  of  the  court's  order.    Counsel  for 

appellants  question  this  finding,  but  fail  to  give  a 
5.     brief  statement  of  the  evidence,  as  required  by  the 

rules  of  court,  or  show  wherein  this  is  unsupported 
by  any  evidence.  The  burden  is  on  appellants  to  show 
this.  Parkison  v.  Thompson  (1905),  164  Ind.  609;  HudeU 
son  V.  Hudelson  (1905),  164  Ind.  694;  Heath  v.  Sheet z 
(1905),  164  Ind.  665.  Counsel  cite  us  to  a  page  of  the  rec- 
ord wherein  it  appears  that  appellant  Liebole  was  at  work 
constructing  the  sewer  on  appellee's  land.  She  demanded 
that  he  cease  work,  and,  upon  his  refusal,  she  obtained  the 
restraining  order;  but  this  evidence  does  not  disclose  that 
the  work  was  completed  before  the  order  was  served.  This, 
however,  is  not  material  to  the  determination  of  the  question, 
but  the  record  does  show  that  appellants  were  notified  in 
ample  time  to  protect  themselves,  and  appellee  denied  the 
right  of  appellants  to  construct  the  sewer.  Appellants  in- 
sist that  the  finding  that  the  sewer  was  constructed  across 
appellee's  land  is  not  supported  by  the  evidence.  Appel- 
lants have  not  set  out  the  substance  of  the  evidence  in  their 
brief,  as  required  by  the  rules  of  this  court.  The  record 
of  the  evidence  is  voluminous,  and  we  are  therefore  pre- 
cluded from  considering  any  question  of  the  sufficiency 
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thereof.      Welch  v.  State,  ex  rel   (1905),  164  Ind.   104; 
Penn  Mutual  Life  Ins.  Co.  v.  Norcross  (1904),  163  Ind.  379; 
Burck  V.  Davis  (1905),  35  Ind.  App.  648. 
It  does  appear  that  there  were  both  written  and  oral  testi- 
mony on  this  point,  and  there  is  a  conflict,  and  we 
6.    would  in  no  event  weigh  the  same.      Parkison  v. 
Thompson,   supra;    HudeUon   v.    Hudelson,   supra; 
Ray  V.  Baker  (1905),  165  Ind.  74. 

We  have  not  considered  the  other  ground  •  asserted  by 
appellee  for  relief,  as,  in  our  view  of  the  case,  it  is  unnec- 
essary. 
Judgment  affirmed. 


Indianapolis  Brewing  Company  v.  Behnke. 

[No.   5,904.    Filed  April   30,    1907.    Rehearing  denied   October  9, 
1907.    Transfer  denied  February  20,  1908.] 

1.  Husband  and  Wife. — Contracts. — Disabilities. — Estoppel. — A 
married  woman  cannot  alone  contract  to  sell  or  mortgage  her  real 
estate,  or  to  become  a  surety;  but  she  is  bound  by  an  estoppel 
in  pais.    p.  291. 

2.  Same. — Account. — Suretyship. — Bills  and  Notes. — ^A  married 
woman  who  executes  a  note  In  payment  of  her  husband's  open 
account  is  a  surety  only.    p.  291. 

3.  IM.EADixo. — Complaint. — Mortf/agcs. — Foreclosure. — Husband  and 
Wife. — Suretyship. — A  complaint  for  the  foreclosure  of  a  mort- 
gage on  the  wife's  land  must  show  that  the  debt  sued  upon  was 
not  one  of  suretyship,    p.  292. 

4.  Estoppel. — Husband  and  Wife. — Suretyship. — Notes. — Mort- 
gages. — A  wife  is  not  e8toi)i)ed  to  show  that  she  was  a  surety  only 
upon  a  mortgage  executed  by  her  to  a  brewing  company  in  pay- 
ment of  her  husband's  beer  account,  even  thgugh  she  gave  such 
company  an  alHdavit  that  the  money  taken  In  at  the  husband's 
saloon  was  partly  used  in  payment  of  the  building  and  loan  dues 
ui)on  such  property,  there  being  no  deceit  practiced  by  her.    p.  292. 

Prom  Superior  Court  of  Marion  County  (66,407) ;  John 
L.  McMaster,  Judge. 
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Suit  by  the  Indianapolis  Brewing  Cojnpany  against  Ilel- 
riia  Behnke.  From  a  decree  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Baker  ct  DanieU,  for  appellant. 
Franklin  McCray^  for  appellee. 

CoMSTOCK,  J. — Appellant,  Indianapolis  Brewing  Com- 
pany, sued  appellee,  Helena  Behnke,  to  foreclose  a  mort- 
l^ge  on  appellee's  real  estate,  made  by  her  and  her  hus- 
band to  appellant  to  secure  the  payment  of  a  promissory' 
^  note  made  by  them  to  the  appellant.  A  separate  demurrer 
for  want  of  sufficient  facts  to  the  complaint,  by  Helena 
Behnke,  was  sustained.  Appellant  then  dismissed  the  cause 
as  to  the  defendant's  husband,  and  elected  to  stand  upon 
said  demurrer  sustained  to  plaintiff 's  complaint,  and  not  to 
plead  further  herein.  It  was  therefore  adjudged  by  the 
court  that  the  plaintiff,  as  against  the  defendant,  Helena 
Behnke,  take  nothing  by  its  complaint,  and  that  she  recover 
of  and  from  the  plaintiff  her  costs. 

The  only  error  assigned  is  the  action  of  the  court  in  sus- 
taining the  demurrer  of  Helena  Behnke  to  the  complaint. 

Omitting  introductory  matter,  the  complaint,  in  sub- 
stance, alleges,  that  on  and  before  January  6,  1898,  defend- 
ant, Charles  Behnke,  was  indebted  in  the  sum  of  $800  upon 
an  open  account  for  beer  sold  and  delivered  to  him  by  plain- 
tiff; that  plaintiff  was  at  and  before  said  date  pressing 
said  Charles  Behnke  for  payment ;  that  said  Helena  Behnke 
^  and  Charles  Behnke  requested  plaintiff  to  accept  the  note 
of  said  defendants  and  a  mortgage  to  be  executed  by  them 
upon  certain  real  estate  in  Marion  county,  then  owned  by 
said  Helena  Behnke,  to  secure  said  proposed  note;  that 
they  and  plaintiff  both  knew  at  that  time  that  said  Helena 
Behnke,  being  a  married  woman,  could  not  make  a  mort- 
gage to  secure  her  husband's  debts,  if  she  had  not  received 
the  benefit  of  the  money  so  owing;  that  said  Helena  Behnke, 
at  that  time  and  for  a  long  time  before,  was  in  business,  the 
Vol.  41—19 
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owner  of  and  conducting  a  boarding  house  in  Indianapolis, 
and  said  Charles  Behnke  was,  during  all  of  that  time,  the 
owner  of  and  conducting  on  the  same  premises  and  in  con- 
nection with  said  boarding  house  a  retail  liquor  saloon, 
wherein  was  sold  and  retailed  the  beer  so  sold  to  him  by 
plaintiff ;  that  on  the  day  said  mortgage  was  acknowledged 
and  delivered,  namely,  January  6,  1898,  said  Helena 
Behnke,  to  induce  this  plaintiff  to  extend  the  time  of  pay- 
ment of  said  debt,  and  to  accept  her  note  and  mortgage  se- 
curing it,  being  the  note  and  mortgage  in  suit,  executed  and 
delivered  to  this  plaintiff  an  aflSdavit  in  substance  as  fol-  * 
lows:  Helena  Behnke,  being  duly  sworn,  on  her  oath  says 
that  she  is  the  owner  in  fee  simple  of  certain  lots  in  the 
city  of  Indianapolis  (describing  them) ;  that  the  same  are 
without  encumbrance,  except  the  taxes  for  1897,  and  except 
two  mortgages  to  the  Aetna  Savings  &  Loan  Association  for 
$3,800,  part  of  which  has  been  paid,  and  a  mortgage  to  the 
Indianapolis  Brewing  Company  for  $200;  said  mort- 
gages are  recorded  in  the  proper  records  of  Marion  county, 
Indiana;  that  within  the  past  thirty  months  her  husband, 
to  her  knowledge,  arranged  verbally  with  said  Indianapolis 
Brewing  Company  that  it  should  allow  his  bill  for  beer 
bought  of  said  brewing  company  to  run  unpaid,  that  he 
might  allow  this  affiant,  his  wife,  to  use  the  proceeds  of  the 
saloon  and  boarding  house  business,  which  the  affiant  and 
her  husband  conducted  on  said  lot,  in  payment  of  her  dues, 
interest  and  premium  accruing  on  said  association  mort- 
gages, and  might  allow  this  affiant  to  use  other  parts  of  such 
proceeds  in  the  improvement  of  her  property,  namely,  the 
erection  thereon  of  a  wind-pump,  pipes  and  tanks  connect- 
ed therewith;  that,  under  that  arrangement,  said  beer  bill 
has  accrued,  within  the  last  twenty-eight  months,  and  is 
now  unpaid  in  more  than  $800;  that  the  proceeds  of  the 
sale  of  said  beer  have,  in  more  than  that  sum,  been  expend- 
ed in  that  time  by  affiant  in  the  payment  of  her  said  dues, 
interest  and  premiums  due  on  her  said  building  associa- 
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tion  loans,  and  over  $150  thereof  expended  by  afSant  for 
said  pump,  tank  and  piping  on  said  lots;  that  affiant  de- 
sires to  secure  said  debt  to  said  brewing  company,  which 
she  considers  under  the  circumstances  her  debt,  as  she  re- 
ceived the  whole  benefit  of  it,  and  therefore  makes  this  affi- 
davit and  oflfers  to  give  said  brewing  company  her  note  for 
$800,  with  her  said  husband  as  surety  thereon,  secured  by 
a  mortgage  on  her  said  five  lots,  dated  January  5,  1898,  and 
due  on  or  before  two  years  from  date,  with  six  per  cent  in- 
terest and  ten  per  cent  attorneys'  fees,  and  executed  by  her 
and  her  husband. 

The  complaint  further  alleges  that  the  plaintiff,  believing 
the  several  statements  of  said  affiant  to  be  true  and  relying 
upon  their  truth,  thereupon  extended  the  time  of  payment 
of  said  debt,  and  for  it  accepted  from  said  Helena  Behnke 
the  promissory  note,  with  said  Helena  as  principal  and  said 
Charles  as  surety  thereon  and  the  mortgage  of  said  Helena 
and  Charles  securing  the  same ;  that  it  is  still  the  owner  of 
the  note  and  mortgage,  and  that  the  same  is  past  due. 
Plaintiff  asks  that  the  mortgage  be  foreclosed  and  the  real 
estate  sold  to  pay  the  amount  due  plaintiff.  Copies  of  the 
note  aifd  mortgage  are  incorporated  in  the  complaint. 

A  married  woman  may  contract  as  a  femme  sole,  except 

in  such  cases  as  the  statute  forbids.     Section  6960  Burns 

1901,  §5115  R.  S.   1881,  provides:     **A11  the  legal 

1.  disabilities  of  married  women  to  make  contracts  are 
hereby  abolished,  except  as  herein  otherwise  pro- 
vided." The  exceptions  which  constitute  the  express  re- 
straints upon  her  not  to  contract,  are  that  she  cannot  alone 
convey  or  mortgage  her  real  estate  and  that  she  cannot  be- 
come a  surety.  §§6962,  6964  Burns  1901,  §§5117,  5119  R. 
S.  1881.  Under  the  statute  (§6962,  supra)  she  is  bound  by 
an  estoppel  in  pais  like  any  other  person.  Where  the  hus- 
band is  indebted  in  the  form  of  an  open  account,  and 

2.  his  wife  executes  her  mortgage  on  her  separate  real 
estate  to  secure  the  payment  of  such  debt,  she  is  a 
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surety  only.  Vogel  v.  LeicJnier  (1885),  102  Ind.  55; 
Andrysidk  v.  Saikoski  (1902),  159  Ind.  428;  Field  v.  Camp- 
bell (1905),  164  Ind.  389,  108  Am.  St.  301. 

In  a  suit  upon  a  note  and  mortgage  executed  by  husband 

and  wife,  the  rule  in  this  State  is  that  if  it  appears  from 

the  allegations  in  a  complaint  that  the  mortgage  is 

3.  upon  the  separate  real  estate  of  the  wife,  it  must 
also  be  shown  by  the  proper  allegations  that  the  con- 
tract was  one  the  wife  had  the  power  to  make.  In  other 
words,  that  she  was  principal  and  not  surety,  or  the  com- 
plaint will  not  be  suflBeient  to  withstand  a  separate  demur- 
rer of  the  wife  for  want  of  facts.  Chrisman  v.  Leonard 
(1890),  126  Ind.  202,  and  cases  cited;  Vogel  v.  Leichner, 
supra;  Cupp  v.  Campbell  (1885),  103  Ind.  213. 

It  appears  from  the  complaint  that  on  January  6,  1898, 
Charles  Behnke,  husband  of  appellee,  was  indebted  to  ap- 
pellant upon  an  open  account  in  the  sum  of  $800, 

4.  for  beer  sold  and  delivered  by  appellant  to  him.    Ap- 
pellee at  that  date  executed  to  appellant  the  note  in 

suit  for  said  indebtedness  as  principal  and  her  husband  as 
surety,  and  at  the  same  time  she  and  her  husband  executed 
a  mortgage  on  her  separate  real  estate  to  secure  the  pay- 
ment of  said  note.  The  debt  for  which  the  note  was  given 
was  of  long  standing  and  had  been  contracted  solely  by 
appellee's  husband.  These  facts  all  clearly  appear  from 
the  complaint,  and  were  all  known  at  the  time  to  appellant. 
Whether  the  appellee  was  principal  or  surety  on  the  note  in 
suit  would  not  depend  upon  the  form  of  the  contract,  and, 
if  the  debt  was  in  fact  her  husband's,  her  sworn  statement 
to  one  who  knew  the  facts,  that  she  regarded  the  debt  as  her 
own,  would  not  change  the  character  of  her  obligation.  The 
only  question,  then,  is  whether  appellee,  by  her  conduct,  is 
estopped  to  deny  that  she  was  principal  and  not  surety  on 
the  note  in  question.  In  Simpson  v.  Pearson  (1869),  31 
Ind.  1,  the  Supreme  Court  said.  **But  one  who  insists 
upon  the  acts  of  another  as  working  an  estoppel  must  show 
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that  he  acted  upon  the  same,  and  was  influenced  thereby  to 
do  some  act  which  would  result  in  an  injury  if  that  other 
is  permitted  to  gainsay  or  deny  the  truth  of  what  he  did. 
For  it  is  a  well>settled  rule  in  such  cases,  that  no  man  can 
set  up  another's  act  or  declaration  as  the  ground  of  an 
estoppel,  unless  he  has  himself  been  misled  or  deceived  by 
such  act  or  declaration."  See,  also,  Cook  v.  Walling 
(1889),  117  Ind.  9,  2  L.  R.  A.  769,  10  Am.  St.  17.  How  was 
appellant  misled  or  deceived  by  the  conduct  or  declarations 
of  appellee  f  Appellant  knew  that  the  debt  in  suit  was  the 
husband's;  that  appellee  owned  the  real  estate  in  fee  sim- 
ple; that  the  beer  had  been  sold  and  delivered  to  the  hus- 
band a  long  time  before  the  execution  of  the  note.  It  ap- 
pears from  the  complaint  that,  within  the  thirty  months 
preceding  the  execution  of  the  note  and  mortgage,  appel- 
lee's husband  arranged,  with  the  knowledge  of  appellee, 
with  the  brewing  company  that  it  would  allow  his  bill  for 
beer  bought  of  said  company  to  rim  unpaid  that  he  might 
allow  his  wife  to  use  the  proceeds  of  the  saloon  and  boarding 
house  business  in  paying  certain  building  association  dues 
and  for  the  improvement  of  her  property,  namely,  the  erec- 
tion of  a  wind-pump;  that,  under  that  arrangement,  said 
beer  bill  has  within  the  last  twenty-eight  months  accrued, 
and  is  now  unpaid  in  more  than  $800;  that  appellee  made 
no  agreement  with  the  brewing  company,  and  had  no  deal- 
ings with  it ;  that  when  the  beer  was  sold  and  delivered  to 
the  husband  it  became  his  property,  and  he  could  do  what 
he  chose  with  the  proceeds;  that  appellant  had  knowledge 
of  the  facts  set  out  in  the  affidavit  of  appellee ;  that  what- 
ever proceeds  arising  from  the  sale  of  the  beer  and  re- 
ceived by  her  had  been  given  to  her  by  her  husband  before 
the  execution  of  the  note ;  that  if  benefits  accrued  to  her  by 
reason  of  an  arrangement  made  between  her  husband  and 
appellant,  she  not  being  a  party  to  it,  the  arraniroraont  will 
be  presumed  to  be  for  the  benefit  of  the  parties  to  the  airree- 
ment;    that  the  aflBdavit  shows  no  misrepresentation  upon 
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the  part  of  appellee  by  which  appellant  was  induced  to  be- 
lieve in  the  existence  of  certain  facts,  which  if  they  are  now 
made  to  appear  different  from  what  they  were  represented 
to  be,  would  cause  substantial  injury  to  appellant. 

It  clearly  appears  that  appellee  executed  the  note  with 
full  knowledge  upon  the  part  of  appellant  that  she  was 
surety,  and  that  she  made  no  misrepresentation  which  did, 
or  was  calculated  to,  mislead  appellant  to  its  injury. 

Judgment  aflBrmed. 


Mitchell  v.  City  of  Tell  City. 

[No.  5.1)86.     Filed  February  21.  1908.] 

1.  Tbiaju — Gemiral  Verdict.— I  nterrogatwies. — Presumptions. — ^A 
geDeral  verdict  for  the  plaiutlff  is  a  finding  of  all  the  facts  favor- 
able to  plaintiff  provable  under  the  complaint;  and  no  presump- 
tions nor  intendnienjs  will  bo  made  against  the  general  verdict 
or  in  favor  of  the  answers  to  the  interrogatories,    p.  295. 

2.  Pleading.  —  Complaint.  —  AlunUipal  Corporations.  —  Trenches 
Across  Sidewalks. — A  complaint  alleging  that  defendant  city  neg- 
ligently cut  a  trench  two  feet  wide  and  from  one  foot  to  eighteen 
Inches  deep  at  the  intersection  of  two  streets,  and  negligently 
maintained  such  ditch,  without  warning  or  signal,  along  the  side- 
walk where  pedestrians  were  compelled  to  cross  and  that  plain- 
tiff in  passing  along  the  street  in  the  night  stepped  into  such 
ditch,  receiving  injuries,  states  a  cause  of  action,  the  necessary 
inference  being  that  the  ditch  was  left  open.    p.  295. 

3.  Trial. — Interrooatorics. — Assumption  of  Facts. — Facts  assumed 
in  the  interrogatories  to  the  jury  can  not  be  considered  as  es- 
tablished by  the  answers  thereto,    p.  296. 

4.  Same.  —  Inferrotfafories.  —  Contradictions.  —  Contradictory  an- 
swers to  interrogatories  do  not  establish  a  fact  in  issue,    p.  297. 

From  Dubois  Circuit  Court;   E.  A.  Ely,  Judge. 

Action  by  Fannie  B.  Mitchell  against  the  City  of  Tell 
City.  From  a  judgment  for  defendant  on  the  answers  to 
interrogatories,  notwithstanding  a  general  verdict  for  plain- 
tiff for  $1,000,  plaintiff  appeals.      Reversed. 

John  W.  Ewing,  Cox  &  Hunter  and  Sol  77.  Esarey,  for 
appellant. 
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John  T.  Patrick,  Oscar  C.  Minor  and  Bretz  &  McFall,  for 
appellee. 

Rabb,  J. — Appellant  sued  appellee  to  recover  damages  for 
injuries  claimed  to  have  been  sustained  by  her  through  the 
negligence  of  the  appellee.  There  was  a  jury  trial,  result- 
ing in  a  general  verdict  in  favor  of  the  appellant,^ with  an- 
swers to  interrogatories  submitted  by  the  court  to  the  jury, 
and  returned  by  them  with  their  general  verdict.  Appel- 
lee's motion  for  judgment  in  its  favor  on  the  answers  to  the 
interrogatories  was  sustained,  and,  over  appellant's  objec- 
tion and  exception,  judgment  was  rendered  in  favor  of  the 
appellee  notwithstanding  the  general  verdict.  The  cor- 
rectness of  this  ruling  is  the  sole  question  presented  by  the 
record  in  this  cause. 

The  general  verdict  in  fayor  of  appellant  was  a  finding  in 

her  favor  of  every  fact  properly  averred  in  the  complaint, 

and  every  fact  essential  to  sustain  the  appellant's 

1.  action  reasonably  inferable  from  the  facts  properly 
averred  therein.  All  reasonable  presumptions,  in- 
ferences and  intendments  will  be  indulged  in  support  of  the 
general  verdict,  and  it  cannot  be  overthrown  by  the  spe- 
cial findings,  unless,  upon  the  face  of  the  record,  they  are 
so  antagonistic  that  both  cannot  stand.  No  inference,  pre- 
sumption or  intendment  is  indulged  in  support  of  or  to  ex- 
tend the  answers  to  the  interrogatories  returned  with  the 

general  verdict.      The  complaint,  which  is  far  from 

2.  a  model  pleading,  fairly  alleges  {hat  appellee,  at  the 
intersection  of  Jefferson   and   Thirteenth  streets   in 

said  city,  negligently  cut  a  ditch  or  trench  from  twelve  to 
eighteen  inches  deep  and  two  feet  wide,  with  perpendic- 
ular walls,  and  negligently  maintained  said  ditch  or  trench 
in  said  condition,  in  said  place,  for  a  period  of  two  months. 
We  think  that  it  is  fairly  to  be  inferred  from  these  allega- 
tions that  the  appellant  cut  an  open  ditch  or  trench,  of  the 
alleged  depth  and  width,  along  the  side  of  the  sidewalks  of 
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JefTerson  and  Thirteenth  streets,  where  they  intersect,  and 
that  this  open  ditch  intersected  the  line  of  travel  of  pedes- 
trians passing:  along  the  sidewalks  and  across  said  streets. 
It  is  averred  that  for  a  period  of  six  weeks  said  condition 
was  permitted  to  remain,  without  light  or  signal  of  any  kind 
to  warn  persons  using  said  street  and  sidewalk  after  dark, 
and  prevent  them  from  falling  into  said  ditch,  and  that  as 
appellant  was  passing  along  the  sidewalk  on  Jefferson  street, 
after  nightfall,  at  a  time  when  there  was  no  light  of  any 
kind  at  said  street  crossing,  she,  although  using  due  care 
upon  her  part,  stepped  into  said  ditch  and  was  injured.  No 
demurrer  was  filed  to  the  complaint,  nor  any  motion  to 
make  it  more  specific.  The  issue  was  formed  by  a  general 
denial. 

The  charge  that  a  ditch  eighteen  inches  deep  and  two  feet 
wide  was  cut  and  maintained  by  the  appellee  means  an  open 
ditch,  and  repels  any  inference  that  the  same  was  provided 
with  a  suitable  bridge.  It  is  claimed  by  appellee  that  the 
answers  to  the  interrogatories  show  that  the  ditch  in  ques- 
tion at  the  street  crossing  was  provided  with  a  safe  and  suit- 
able bridge  upon  which  pedestrians  using  the  street  and  ex- 
ercising due  car  might  safely  cross,  either  by  day  or  night. 
This  claim  is  not  well  founded.  No  interrogatory  was  pro- 
pounded to  the  jury  calling  for  a  finding  as  to  whether  the 

ditch  was  bridged.      Some  interrogatories  were  pro- 
3.     pounded  to  the  jury  which  assumed  the  existence  of 

a  bridge,  and  it  might  be  inferred  from  the  jury's 
answers  to  such  interrogatories  that  there  was  a  bridge  over 
the  ditch,  two  feet  wide  and  made  of  sound  oak  boards. 
But  this  would  be  simply  an  inference,  and  nothing  is  to  be 
inferred  in  support  of  the  interrogatories.  Facts  found  in 
answer  to  interrogatories,  in  order  to  overcome  the  general 
verdict,  must  appear  directly,  and  not  by  way  of  inference 
or  presumption. 

It  is  contended  that  the  answers  to  the  interrogatories 
affirmatively  show^  that  appellant,  at  the  time  she  ventured 
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to  cross  the  ditch,  knew  of  its  condition  and  its  dan- 
4.    ger,  and  was  therefore  guilty  of  contributory  negli- 
gence in  venturing  to  cross  the  ditch  in  the  darkness 
of  the  night.     Upon  the  question  of  appellant's  knowledge 
of  the  dangers  to  be  encountered,  the  answers  to  the  inter- 
rogatoris  are  contradictory,  and  can  therefore  furnish  no 
sufficient  basis  to  sustain  the  judgment  rendered  upon  them. 
The  cause  is  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 


Spangle  v.  Spangle. 

[No.  6,27G.    Filed  February  21,  1908.1 

1.  CorBTS. — Circuit. — Jurisdiction, — ^The  circuit  courts  of  Indiana 
have  general  Jurisdiction;  and  their  judgments  Import  jurisdic- 
tion of  the  subject-matter  and  of  the  parties  to  the  action,    p.  300. 

2.  Judgment. — Validity.—A  decree  showing  that  the  parties 
appeared  to  the  action,  and  that  an  order  was  made  upon  de- 
fendant to  pay  to  the  plaintiff  a  certain  sum  of  money,  is  valid 
upon  its  face.    p.  300. 

3.  Same. — Validity, — Collateral  Attack. — ^A  decree  of  the  cir- 
cuit court  for  the  payment  of  money  is  not  subject  to  a  collateral 
attack,  where  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter,   p.  SOO. 

Prom  Daviess  Circuit  Court;  Hileary  Q,  Houghton, 
Judge. 

Action  by  Helena  Span*?le  ajjainst  Samuel  Spangle. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Samuel  W.  Williams,  B,  M.  Willoiighby  and  James  M. 
House,  for  appellant. 
Clarence  B.  Kessinger  and  Louis  A.  Meyer,  for  appellee. 

CoMSTOCK,  J. — Appellee,  who  wa.s  plaintiff  below,  broucrht 
this  action  against  the  appellant  on  a  decree  in  her  favor, 
entered  by  the  Knox  Circuit  Court.    The  action  was  com- 


298  APPELLATE  COURT  OP  INDIANA. 


Spanjfle  v.  Spansjle — 41  Tiid.  App.  297. 


menced  in  the  Knox  Circuit  Court,  and  on  change  of  venue 
tried  in  the  Daviess  Circuit  Court.  The  complaint  was  in 
one  paragraph,  and  alleged,  in  substance,  that  on  June  15, 
1905,  a  decree  was  entered  by  the  Knox  Circuit  Court 
in  favor  of  appellee  against  appellant  for  the  support  of 
herself  and  her  child,  whereby  defendant  was  ordered  to 
pay  the  plaintiff  $125  each  year,  as  long  as  she  lived,  or 
until  she  remarried;  that  the  first  instalment  of  said  de- 
cree was  due  on  August  1,  1905,  and  the  same  amount  on 
August  1  each  year  thereafter ;  that  by  a  like  order  of  said 
court  said  defendant  was  ordered  to  pay  for  the  use  of  said 
child,  Robert  S.  Spangle,  and  for  the  support  of  their  said 
child,  the  sum  of  $125  annually,  on  January  1,  1906,  and 
the  same  sum  on  January  1  each  year  thereafter  until  said 
Robert  arrived  at  the  age  of  twenty-one  years;  that  upon 
failure  to  do  so  suit  might  be  brought  upon  said  decree  for 
the  amount  so  due,  and  reasonable  attorney's  fees.  A  copy 
of  the  order  of  the  court  and  of  said  decree  was  filed  with 
the  complaint  and  made  a  part  thereof  as  an  exhibit. 

The  complaint  avers  that  the  decree  is  still  in  force; 
that  the  instalment  of  said  amount,  to.  wit,  $125,  was  due 
and  payable  August  1,  1905,  and  that  said  defendant  has 
failed  to  pay  the  same,  although  requested  so  to  do;  that 
a  reasonable  fee  for  the  collection  of  said  sum  is  $25.  Plain- 
tiff demands  judgment  for  $200.  A  copy  of  the  decree 
exhibited  with  the  complaint  is  as  follows: 

*' Helena  Spangle  v.  Samuel  Spangle,  Support.  On 
this  day  come  the  parties,  and  the  court  having  said 
cause  under  advisement  and  being  now  sufficiently 
advised  in  the  premises,  finds  for  the  plaintiff.  It  is 
therefore  ordered,  adjudged  and  decreed  by  the  court 
that  said  Samuel  Spangle  is  hereby  ordered  to  pay  to 
plaintiff  the  sum  of  $125  each  year  as  long  as  she 
lives,  or  until  she  remarries  some  other  nian  than  the 
deff'ndant.  Said  first  decree  to  be  paid  AugiLst  1, 
1905,  and  the  same  amount  on  August  1  each  year 
thereafter.  It  is  further  adjudged  and  decreed  by  the 
court  that  said  defendant  Samuel  Spangle  pay  to  said 
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plaintiff,  or  such  other  person  as  the  court  may  direct, 
for  the  use  of  said  plaintiff's  child,  Robert  S.  Spangle, 
the  sum  of  $125  on  January  1,  1906,  and  the  same 
amount  on  January  1  each  year  thereafter,  until  such 
Robert  S.  Spangle  arrives  at  the  age  of  twenty-one 
years.  It  is  further  ordered,  adjudged  and  decreed 
that,  in  the  event  a  suit  be  brought  to  collect  any  of 
said  instalments  hereby  ordered  to  be  paid  by  defend- 
ant, said  judgment  shall  include  a  reasonable  fee  for 
the  plaintiff's  attorney;  that  all  instalments  hereby 
ordered  to  be  paid  shall  bear  six  per  cent  per  annum 
after  .same  becomes  due.  It  is  further  ordered  by  the 
court  that  the  defendant  pay  the  costs  of  this  suit." 

A  demurrer  to  the  complaint  was  overruled,  and  a  gen- 
eral denial  filed  thereto.  A  trial  by  jury  resulted  in  a  ver- 
dict in  favor  of  appellee  for  $129.96.  Appellant's  motions 
for  a  new  trial  and  in  arrest  of  judgment  were  overruled 
and  exceptions  taken. 

The  only  specification  of  error  discussed  is  the  overruling 
of  appellant's  motion  for  a  new  trial.  The  reasons  set  out 
in  the  motion  for  a  new  trial  are  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  that  it  is  con- 
trary to  law,  and  error  of  law  occurring  on  the  trial  of  said 
cause  in  permitting  plaintiff  to  read  in  evidence  to  the  jury 
a  paper  purporting  to  be  a  transcript  of  the  decree  of  the 
Knox  Circuit  Court. 

In  the  appellant's  brief  it  is  stated  that,  if  the  case  at 
bar  were  a  bastardy  proceeding,  the  judgment  for  $125  each 
year  in  favor  of  appellee  would  be  void ;  that  in  a  suit  for 
damages  for  seduction  no  valid  judgment  can  be  rendered 
requiring  the  defendant  to  pay  an  annual  sum  of  money  to 
the  plaintiff  ''as  long  as  she  lives  or  until  she  marries  an- 
other man  besides  the  defendant;"  that  in  divorce  pro- 
ceedings the  decree  for  alimony  must  be  for  a  sum  in 
gross;  that  the  character  of  the  suit  in  the  Knox  Circuit 
Court  is  not  made  to  appear,  and  that  whether  it  is  a  suit 
for  divorce,  alimony,  bastardy,  seduction,  breach  of  prom- 
ise or  specific  performance,  the  decree  is  void;  that  it 
is  not  shown  that  any  pleadings  were  filed  or  issues  formed 
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in  the  Knox  Circuit  Court,  nor  that  the  court  had  juris- 
diction of  the  subject-matter  of  the  suit. 

The  Knox  Circuit  Court  is  a  court  of  general  jurisdiction. 

It  is  presumed  to  have  jurisdiction  to  give  the  judgments  it 

renders  until  the  contrary  appears.     This  presump- 

1.  tion  embraces  jurisdiction,  not  only  of  the  cause  or 
subject-matter  of  the  action  in  which  judgment  is 

given,  but  of  the  parties  also.  17  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  1073,  and  cases  collected  in  foot  notes;  Jackson 
v.  Smith  (1889),  120  Ind.  520,  and  cases  cited. 

The  part  of  the  court  record  of  the  Knox  Circuit  Court 

introduced  in  evidence  shows  that  the  parties  appeared  to 

the  suit,    and    that    a    money    decree    was    entered 

2.  against  the  defendant.     Upon    its    face    the    decree 
is  valid.     The  evidence  in  the  case  at  bar  shows  that 

appellant  was  the  defendant  in  that  suit,  and  that  the  in- 
stalment for  which  appellee  sues  is  unpaid. 

The  objection  made  to  the  admission  in  evidence  of  the 

transcript    of    the    decree    of    the    Knox    Circuit    Court, 

which  was  the  foundation  of  the  present  action,  is 

3.  '*that  it  is  void  on  its  face."     This  is  an  assumption, 
and  is  not  based  on  the  record.     It  does  not  appear 

that  the  case  at  bar  was  one  for  divorce,  alimony,  seduction, 
breach  of  promise  or  specific  performance,  and  the  propo- 
sitions of  counsel  heretofore  set  out  in  reference  to  judg- 
ments in  such  cases,  are  not  applicable.  It  is  evident  that 
it  is  not  a  suit  for  divorce  or  alimony  from  the  decree  which 
refers  to  appellee  as  the  wife  of  appellant.  But,  whatever 
may  have  been  its  character,  the  decree  is  binding  until 
reversed  or  set  aside,  and  cannot  be  collaterally  questioned. 
Judgment  aflfirmed. 
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National  Surety  Company  v.  Button. 

[No.  6,595.     Filed  January  29,  190a     Rehearing  denied  February 

21,  1908.] 

1.  Appeal. — Parties. — Vacation. — In  a  vacation  appeal,  the  appel- 
lant must  make  his  coparties  appellants,    p.  303. 

2.  Same. — Parties. — Notice. — Vacation. — Jurisdici ion, — A  party  tak- 
ing a  vacation  api^eal  may  serve  notice  thereof  upon  his  co- 
parties  or  their  attorneys  of  record,  and  file  the  proof  of  such 
service  with  the  court  on  appeal,  notice  being  necessary  to 
Jurisdiction,    p.  304. 

3.  Same.— PartieJt.—yotice.—Filing  of,  in  Trial  CoMrf.—The  filing 
of  the  service  of  notice  on  coparties,  in  a  vacation  appeal,  in  the 
trial  court  and  the  certifying  of  same  in  the  transcript  on  appeal, 
gives  the  court,  on  ap[)enl,  no  jurisdiction,  such  procedure  being 
wholly  unauthorized,    p.  304. 

4.  Same. — Parties. — Notice. — In  a  vacation  appeal  a  notice  served 
upon  the  coparties'  attonieys,  who  were  not  attorneys  of  record, 
is  insufficient,    p.  305. 

5.  Same. — Trial  Court  Record. — Notice  of  Appeal. — Statutes. — Sec- 
tion 663  Burns  1908,  Acts  1903,  p.  338,  §3,  providing  that  all  mo- 
tions or  pleadings  filed  shall  be  a  part  of  the  record  without  a 
bill  of  exceptions,  applies  only  to  such  pleadings  and  motions 
properly  filed  in  the  trial  court,  and  does  not  apply  to  a  notice  of 
appeal  to  coparties,  which  should  be  filed  only  with  the  court  on 
appeal,    p.  305. 

6.  Same. — Final  Judgment. — Complain t. — Cross-Complain t. — Notice 
to  Coparties.— Appearance. — Where  plaintiff  filed  an  action 
against  defendants  and  took  a  judgment  against  all  of  them  on 
Deceml)er  8,  from  which  one  defendant  prayed  an  appeal,  and 
such  defendant,  in  such  action,  filed  a  cross-complaint  against 
his  codefendants  and  others,  but  did  not  make  the  plaintiff  a 
party  thereto,  a  decree  thereon  being  entered  in  such  defendant's 
favor  on  March  23  following,  the  judgment  on  the  complaint  was 
final  as  to  plaintiff,  and  notice  to  coparties  of  an  appeal  there- 
from must  be  filed  within  the  year,  an  appearance  entered  after- 
wards being  unavailing,    p.  306. 

7.  Same. — Parties. — Judumcnt  Defendants, — Where  a  joint  judg- 
ment is  rendered  against  three  defendants — two  upon  default,  and 
one  upon  trial — ^the  defaulting  defendants  must  be  notified  by  the 
other  defendant  who  desires  to  take  a  vacation  appeal,    p.  307. 

8.  Same. — Right  of.  bg  Defaulting  Defendants. — Defendants  who 
suffered  judgment  by  default,  have  the  right  to  take  an  appeal 
from  the  Judgment  rendered,    p.  307. 
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0.  Appeal. — Jurhdkiion.— Waiver. ^Where  the  court,  on  appeal, 
has  no  Jurisdiction,  the  failure  of  appellee  to  move  to  dismiss  the 
appeal,  or  his  filing  of  a  brief  uix>n  the  merits,  is  no  bar  to  the 
dismissal  of  such  appeal,    p.  307. 

From  Superior  Court  of  Marion  County  (67,765) ;  Vin^ 
son  Carter,  Judge. 

Action  by  Canada  Button  against  the  National  Surety 
Company  and  others.  From  a  judgment  for  plaintiff,  de- 
fendant company  appeals.    Appeal  dismissed. 

Taylor,  Woods  &  Willson,  for  appellant. 

Oeorge  H.  Batchelor  and  Samuel  Ashby,  for  appellee. 

CoMSTOCK,  J. — Appellee,  plaintiff  below,  began  this  ac- 
tion September  17,  1904,  upon  a  building  contractor's  bond, 
executed  by  Thomas  J.  Morse  and  Robert  P.  Morse,  part- 
ners, doing  business  under  the  name  and  style  of  T.  J.  Morse 
&  Son,  as  principals,  and  appellant  National  Surety  Com- 
pany as  surety.  The  National  Surety  Company  answered 
said  complaint,  setting  up  its  discharge  from  the  obligations 
of  the  bond  by  reason  of  the  facts  in  said  answer  alleged. 
A  reply  in  the  nature  of  an  estoppel  was  filed  by  appellee. 
Defendants  Morse  and  Morse  were  defaulted.  A  trial  was 
had,  special  findings  made,  conclusions  of  law  stated,  judg- 
ment rendered  thereon  on  December  8,  1906,  in  favor  of 
appellee  and  against  all  of  the  defendants  to  said  complaint 
jointly,  in  the  sum  of  $612.21,  and  it  was  adjudged  that 
execution  be  first  levied  upon  the  property  of  said  Morse 
and  Morse,  and  their  property  subject  to  execution  be  first 
exhausted  before  levying  upon  the  property  of  said  surety 
company. 

From  this  judgment  an  appeal  was  prayed  and  granted  on 
December  30,  1906,  upon  appellant's  filing  an  appeal  bond 
within  thirty  days,  to  the  approval  of  the  court.  Prior  to 
the  trial  of  said  cause,  to  wit,  on  December  23,  1905,  said 
National  Surety  Company  filed  in  said  cause  a  cross-com- 
plaint, making  defendants  thereto  its  codefendants,  Thomas 
J.  Morse  and  Robert  P.  Morse,  and  in  addition  Mary  B. 
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^lorse  and  George  Mull,  and  alleging  the  execution  of  the 
bond  in  suit;  that  its  codefendant  Thomas  J.  Morse  had 
collected  the  amount  due  upon  his  contract'  with  appellee 
and  caused  his  property  to  be  conveyed  through  said  Mull 
to  said  Mary  E.  Morse,  with  intent  to  defraud  his  creditors 
and  especially  the  cross-complainant ;  and  praying  that  said 
transfer  be  set  aside,  and  whatever  judgment  might  be  ob- 
tained in  favor  of  Button  be  levied  first  upon  the  property 
of  Thomas  J.  Morse.  Appellee  was  not  made  a  party  to  said 
cross-complaint.  The  issues  were  joined  on  said  cross-com- 
plaint, trial  had  February  7,  1907,  and  a  decree  entered  on 
March  23,  1907,  setting  aside  said  conveyance  and  provid- 
ing for  the  application  of  the  proceeds  of  the  sale  thereof. 
It  thus  appears  that  all  the  proceedings  under  the  cross- 
complaint,  except  the  filing  thereof,  including  the  decree 
entered,  were  had  subsequently  to  the  rendition  of  the  judg- 
ment in  favor  of  appellee,  and  subsequently  to  the  prayer 
for  an  appeal  from  the  judgment  in  favor  of  appellee. 

Appellee  moves  to  dismiss  the  appeal  for  two  reasons :  (1) 
Because  appellant  National  Surety  Company  has  failed  to 
serve  notice  of  said  appeal  upon  its  coparties  in  the  man- 
ner and  form  as  by  statute  provided;  (2)  because  said  ap- 
pellant has  blended  and  joined  in  a  single  transcript  and 
record  two  independent  and  distinct  judgments  rendered  in 
separate  and  distinct  proceedings  in  one  appeal.  Said  Na- 
tional Surety  Company  has  filed  its  transcript  and  its  sepa- 
rate assignment  of  errors  as  a  vacation  appeal. 

The  right  of  a  part  of  several  coparties  to  appeal  from  a 

joint  judgment  is  given  by  §674  Burns  1908,  §635  R.  S. 

1881.      They    may    serve    written    notice     of     the 

1.     appeal    upon     all    the    other    coparties    or    their 

attorneys   of    record,    and   file   proof   thereof    with 

the    clerk    of    such    court,    etc.     It    was    necessary,    in 

order  to  appeal  in  the  case  before  us,  that  the  National 

Surety     Company    make     its     two     coparties     appellants. 

Brotvfi  v.  Sullivan  (1902),  158  Ind.  224. 
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It  was  also  necessary  that  they  serve  upon  the  coparties, 

or  their  attorneys  of  record,  the  notice  and  proof  of  filing 

thereof,  with  the  clerk  of  the  court,  as  required  by 

2.  said  section  of  the  statute.     Ewbank's  Manual,  §161 ; 
Sohl  V.  Evans  (1902),  29  Ind.  App.  634,  and  eases 

cited;  Michigan  Mid,  Life  Ins.  Co.  v.  Frankel  (1898),  151 
Ind.  534.  Where  such  notice  is  not  given  the  appeal  will 
be  dismissed.  Wilkinson  v.  Vordermark  (1904),  32  Ind. 
App.  633;  Brown  v.  Sullivan,  supra;  Ewbank's  Manual, 
§161.  The  serving  of  the  notice  and  filing  of , the  proof  are 
essential  to  the  jurisdiction  of  the  Appellate  Court.  In  the 
case  before  us  no  notice  or  proof  of  the  serving  of  said  notice 
is  on  file  in  the  office  of  the  clerk  of  the  court,  so  that  there 
is  no  fact  before  this  court  to  show  that  such  notice  has  been 
given. 

There  is  embodied  in  the  transcript  proceedings,  both  in 

the  praecipe  and  the  certificate  of  the  clerk  of  the  circuit 

court,  a  copy  of  a  notice  and  acknowledgment  of 

3.  service  thereof  to  appellant's  coparties.     The  tran- 
script shows  that  the  original  notice  and  the  proof  of 

its  service  was  filed  in  the  oflSce  of  the  clerk  of  said  Marion 
Circuit  Court  and  a  copy  certified  to  this  court  as  part  of  • 
the  record.  But  there  is  no  authority  for  filing  such  notice 
and  proof  of  same  in  the  lower  court,  and  no  authority  for 
certifying  it  by  the  clerk  as  a  part  of  the  transcript.  It  is 
not,  therefore,  a  part  of  the  record,  and  is  not  before  this 
court.  It  is  also  insisted  in  behalf  of  appellee  that  not  only 
was  no  notice  to  Morse  and  Morse  and  the  proof  of  service 
thereof  filed  with  the  clerk  of  the  court,  as  required  by  the 
statute,  but  that  no  notice  whatever  has  been  given  them. 

The  notice  incorporated  in  the  bill  of  exceptions  purports 
to  have  been  acknowledged  by  Edenharter  and  Mull,  attor- 
neys of  record  for  Thomas  J.  Morse,  Robert  P.  Morse, 

4.  IMary   E.   Morse  and   George  Mull.      As  heretofore 
stated,  Morse  and  Morse  did  not  appear  to  appellee's 

complaint  in  person  or  by  attorneys.    They  h^d  no  attor- 
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neys  of  record  in  the  cause.  Edenharter  and  Mull  did  not 
appear  for  said  Mull  in  the  proceedings  under  the  com- 
plaint. The  transcript  shows  appearance  by  counsel  and 
the  filing  of  an  answer  to  the  cross-complaint,  on  behalf  of 
Morse  and  Morse,  February  7,  1907,  sixty  days  after  judg- 
ment had  been  rendered  upon  the  complaint.  Said  answer 
is  not  on  file,  and  there  is  nothing  in  the  order-book  entry  to 
identify  counsel.  •  This  state  of  facts  does  not  affect  the  re- 
quirement of  the  statute  as  to  filing  notice  in  the  Appellate 
Court,  but  it  shows  a  lack  of  evidence  that  there  was  notice 
served  on  any  proper  person. 

In  behalf  of  appellant  it  is  argued  that  notice  to  the  co- 
parties  and  proof  of  service  thereof,  filed  in  the  court  below, 
Qomes  within  section  three  of  the  act  of  1903  (Acts 

5.  1903,  p.  338,  §663  Bums  1908),  and  is  therefore  a 
part  of  the  record.      Said  section  reads  as  follows: 

**  Every  pleading,  motion  in  writing,  report,  deposition  or 
other  paper,  filed  or  offered  to  be  filed,  in  any  cause  or  pro- 
ceeding, whether  received  by  the  court,  refused  or  stricken 
out,  shall  be  a  part  of  the  record  from  the  time  of  such  filing 
or  offer  to  file.''  It  is  further  contended  that  whether  it  is 
a  part  of  the  record  or  not,  it  is  proof  of  service  sufficient 
under  the  statute,  and  is  properly  before  the  court.  The 
act  of  1903,  supra,  can  only  reasonably  be  held  to  relate  to 
papers  which  are  properly  to  be  filed  in  the  lower  court,  and 
certainly  not  to  those  which  the  statute  especially  requires 
to  be  filed  in  the  Appellate  Court.  If  it  is  not  a  part  of 
the  record,  and  we  so  hold,  it  is  not  proof  of  notice. 

It  is  also  the  claim  of  appellant  National  Surety  Company 

that  the  final  judgment,  from  which  the  appeal  was  taken, 

was  from  the  decree  resulting  from  the  proceedings 

6.  under  the  cross-complaint,  and  that  within  a  year 
from  that  day,  Thomas  J.  Morse  and  Robert  P.  Morse 

appeared  in  this  cause  and  declined  to  join  in  the  appeal, 
and  that  their  appearance  and  submitting  to  the  jurisdic- 
VoL.  41—20 
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tion  of  the  court  is  a  waiver  of  pro  ess  and  is  suflRcient ; 
citing  Pritchett  v.  McOanghey  (1898),  151  Ind.  638,  in 
which  case,  at  the  same  time  the  appeal  was  filed  in  the  Su- 
prente  Court,  there  was  also  filed  by  the  judgment  defend- 
ant his  declination  to  join  in  the  appeal  and  his  waiver  of 
notice  of  such  appeal.  Such  waiver,  however,  must  be  wnth- 
in  the  year  for  an  appeal.  2  Thornton's  Civil  Code,  §440, 
n.  3,  §447,  n.  12;  Dougherty  v.  Brown  (1898),  21  Ind,  App. 
115;  HoUoran  v.  Midland  B.  Co.  (1891),  129  Ind.  274.  Said 
appearance  was  on  December  31,  1907,  so  that  if  the  appeal 
is  not  from  the  judgment  on  the  complaint,  the  motion  to 
dismiss  should  be  overruled;  if  it  is,  the  appearance  is  too 
late.  The  judgment  rendered  December  8  upon  the  com- 
plaint was  a  final  judgment. 

Appellant  prayed,  and  was  granted,  an  appeal  there- 
from. The  cross-complaint  did  not  ask  for  a  trial  of  the 
question  of  suretyship;  but  if  it  had  it  would  have  been 
a  new  proceeding,  not  to  be  tried  upon  the  original  sum- 
mons, and  would  not  affect  the  proceedings  of  the  plaintiff. 
Appellee  was  not  a  party  to  the  cross-complaint.  **The  as- 
signment of  errors  is  explicit  and  does  not  relate  to  the  de- 
cree on  the  cross-complaint.  On  the  contrary,  it  affirma- 
tively shows  that  each  of  the  errors  is  based  upon  the  pro- 
ceedings on  the  complaint,  and  the  appeal  relates  to  that 
judgment.  If  the  proceedings  and  decree  on  the  cross-com- 
plaint are  not  a  necessary  part  of  the  transcript,  then  it  is 
mere  surplusage,  and  can  do  no  harm."  The  foregoing  is 
from  appellant's  brief.  It  is,  in  effect,  an  ad- 
mission that  the  appeal  is  from  the  joint  judgment  on  the 
complaint,  so  that  no  question  is  presented  upon  the  decree 
on  the  cross-complaint,  and  that  if  the  appeal  is  from  the 
decree  it  should  be  dismissed.  If  upon  the  final  judgment 
upon  the  complaint,  it  must  be  dismissed  for  want  of  notice 
to  coparties. 

Appellant  National  Surety  Company  contends  that  its  co- 
defendants  Morse  and  Morse  are  not  necessary  parties,  be- 
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cause  their  interests  will  not  be  materially  affected 

7.  by  the  judgment  of  this  court ;   that  the  Morses  and 
the  National  Surety  Company  are  not  equally  liable, 

but  the  Morses  are  primarily,  and  the  National  Surety  Com- 
pany secondarily,  liable  as  surety.  The  judgment  is  joint 
against  Thomas  J.  Morse,  Robert  P.  Morse  and  the  National 
Surety  Company,  but  one  execution  issues  on  this  judgment 
against  all  of  the  defendants  jointly.  By  virtue  of  the  judg- 
ment, it  is  levied  first  upon  the  property  of  Morse  and 
Morse,  but  if  sufficient  property  is  not  found  to  satisfy  it, 
then  it  is  levied,  at  once  and  before  return,  upon  the  prop- 
erty of  appellant. 

Morse  and  Morse  had  a  right  to  appeal,  notwithstanding 

their  default.      A  party  appealing  must  join  others  who 

have  a  right  to  appeal  from  the  same  judgment.    The 

8.  question  of  contribution  might  arise  upon  this  joint 
judgment.      If  the  judgment  must  be  paid  by  the 

Morses  without  contributions  from  appellant,  that  ques- 
tion is  settled  by  the  judgment.  If  not,  they  are  inter- 
ested. 

Finally,    appellant    contends    that    mere    irregularities 

in  notice  are  waived  by  submission  without  objection.     The 

failure  to  move  to  dismiss  an  appeal  until  after  the 

9.  submission  of  the  cause  to  the  Appellate  Court,  and 
the  filing  of  the  brief  upon  the  merits  of  the  action, 

cannot  serve  as  a  waiver  nor  a  bar  to  the  dismissal  of  the 
appeal.     Michigan  Mut.  Life  Ins.  Co.  v.  Frankel,  supra. 
The .  legislature  has  prescribed  the  steps  necessary  to  an 
appeal,  and  by  the  provisions  made  the  courts  are  bound. 
Appeal  dismissed. 
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Rouse  v.  Rose. 

[No.  6,086.     Filed  Janunry  7,  1008,     Rehearing  denied  February 

21,  1008.] 

1.  PUCADiNd.  —  Complaint  —  Contracts.— Offer.— Acceptance.— Exe- 
cuted.— Money  Due  I'nder. — A  eouii>laiiit  alleging  that  defendant 
ordered  certain  LK)ok8  from  plaintiff,  and  agreed  to  pay  a  certain 
price  therefor;  that  the  books  were  shipped  to  defendant  who 
refused  to  receive  them,  the  complaint  failing  to  show  that  the 
order  was  ever  accepted,  and  demanding  the  contract  price,  is  for 
money  due  upon  an  executed  contract  and  not  for  damages  for 
breach  thereof,  and  is  insufficient,    p.  308. 

2.  Same. — Complaint.— Contracts.— Sales.— Retention  of  Title. — Re- 
fusal of  Purchaser  to  Receive  Goods, — A  complaint  showing  that 
defeudnnt  contracted  for  a  sot*  of  l)ooks,  the  plaintiff  to  retain 
title  until  i)ayment  was  made  therefor;  that  the  books  were 
shipped  but  defendant  refused  to  acce[)t  same,  and  failing  to  show 
who  had  the  l)ookR,  i»  bad,  where  the  action  is  for  money  due 
under  the  contract,  and  not  for  a  breach  thereof,    p.  310. 

From  Wells  Circuit  Court ;  E.  C.  Vaughn,  Judge. 
Action  by  John  E.  Rouse  against  Sallie  Rose.     From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 
Levi  Mock,  John  Mock  and  Oeorge  Mock,  for  appellant. 
Abram  Simmons  and  Frank  C.  Dailey,  for  appellee. 
Hadley,  p.  J. — Appellant  brought  this  action  against  ap- 
pellee, averring,  iij  substance,  that  appellant  was  doing  busi- 
ness  under  the  name  of  ** Public   Opinion   Club;" 
1.     that    he    was    the    owner    of    ** Public    Opinion,'* 
and     was     also    the     owner     of     the     volumes    of 
**New    Memorial    Edition    of    Library    of    the    World's 
Best  Literature,"   in   forty-vsix   volumes;    that  the   appel- 
lant, as  the  "Public  Opinion  Club,"  and  appellee  entered 
into  a  written  contract  as  follows: 

"Charles  Dudley  Warner  Library  of  the  World's  Best 

Literature. 

B  Public  Opinion  Club. 

91  and  93  Fifth  avenue,  New  York. 
Gentlemen : 

Please  send  me  one  set  of  the  New  Memorial  Edition 
of  Library  of  the  World's  Best  Literature,  complete  in 
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forty-six  volumes,  bound  in  silk  finished  cloth,  which  I 
agree  to  accept,  and  for  which  I  agree  to  pay  you  $1.73 
per  volume,  which  also  includes  one  year's  subscription 
to  ** Public  Opinion,'*  payable  as  follows:  $5  down 
and  $5  each  month  thereafter  until  the  full  amount  is 
paid,  default  of  which  renders  the  whole  amount  due. 
The  title  to  said  books  does  not  pass  to  me  until  they 
are  paid  for  in  full.  I  understand  that  this  contract 
cannot  be  recalled  or  canceled  and  is  not  affected  by 
any  verbal  understanding  or  agreement  with  your  rep- 
resentative. Deliver  books  as  soon  as  convenient  after 
date  1904. 

Representative,  Sterling. 
Sub.  Signature;  Mrs.  Joseph  Rose. 
Deliver  books  at  residence. 

First  payment  only  may  be  made  to  representative, 
all  others  to  be  made  in  person  or  by  mail  to  Public 
Opinion  Club  or  their  order." 

The  complaint  further  alleges  that  appellant  shipped  to 
appellee  the  books  mentioned  in  said  contract,  sent  to  her 
"Public  Opinion,'*  and  performed  all  the  stipulations  of 
said  contract  on  the  part  of  the  appellant,  as  set  forth  in 
said  contract;  that  appellee  refused  to  accept  said  books, 
and  refuses  to  pay  for  the  same ;  that  default  in  any  of  the 
payments  rendered  the  whole  amount  due ;  that  there  is  due, 
owing  and  impaid  on  said  contract  the  sum  of  $79.58.  Pray- 
er for  judgment  for  the  sum  of  $79.58.  To  this  complaint 
appellee  filed  a  demurrer,  which  was  sustained.  Appellant 
failing  to  plead  further,  judgment  was  rendered  for  ap- 
pellee. 

The  error  assigned  is  the  ruling  of  the  court  upon  appel- 
lee's demurrer  to  the  complaint.  The  complaint  is  an  ac- 
tion on  an  executed  contract  for  money  due  thereon,  and  not 
for  damages  for  breach  thereof.  The  writing  exhibited  is 
an  order  upon  the  Charles  Dudley  Warner  Library  of  the 
World's  Best  Literature  Public  Opinion  Club  for  a  set  of 
books  upon  specified  terms,  binding  upon  no  one  unless  ac- 
cepted within  a  reasonable  time.  There  is  no  averment  that 
it  was  ever  accepted  by  the  person  to  whom  it  was  addressed. 
Dalmon  v.  Siudehaker  (1875),  52  Ind.  286. 
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The  complaint  shows  that  the  title  in  the  goods,  even 

after  delivery  and  until  full  payment  therefor,  shall  remain 

in  the  vendor.     It  also  shows  that  appellee  never  re- 

2.  eeived  the  goods.  Who  now  has  them  does  not  ap- 
pear, but  it  is  clear  that  the  purchaser  has  not,  and 
it  must  be  presumed,  until  the  contrary  appears,  that  the 
seller  still  has  possession.  There  is  no  tender  made  to  ap- 
pellee of  the  goods,  and  no  general  averment  of  damages  on 
account  of  appellee's  failure  to  perform  any  contract  she 
may  have  made  with  appellant,  the  suit  being  for  money  due 
on  contract,  and  not  for  a  breach  thereof.  The  seller  can- 
not keep  the  goods  and  also  recover  the  contract  price  there- 
for. The  most  he  could  ask  would  be  damages,  for  breach 
of  the  contract.  Dwiggins  v.  Clark  (1884),  94  Ind.  49,  48 
Am.  Rep.  140;  Dalmon  v.  Studebaker,  supra;  Ridgley  v. 
Mooney  (1896),  16  Ind.  App.  362;  Indianapolis  Canning 
Co,  V.  Priest  (1896),  16  Ind.  App.  445;  Browning  v.  Si- 
mons (1897),  17  Ind.  App.  45.    This  he  does  not  do. 

There  was  no  error  in  sustaining  the  demurrer  to  appel- 
lant's complaint. 

Judgment  affirmed. 


Petrie  et  al.  v.  Ludwig. 

[No.  6,128.    Filed  February  25,  1908.] 

.  Appeal.— Asififirnwienf«  of  Errors. — Initial  A  Hack  on  Separate  Par- 
agraphs of  Complaint. — An  assignment  of  errors  alleging  that  the 
paragraphs  of  a  complaint  severally  fail  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  presents  no  question  on  appeal, 
though  such  paragraphs  were  severally  demurred  to  below  and 
an  exception  saved,     p.  312. 

.  Same. — Assignments  of  Errors, — Complaint. — Paragraphs. — Ini- 
tial Attack  on. — ^Though  each  paragraph  of  a  complaint  is  fatally 
(lofoi'tive,  a  reversal  for  that  reason  cannot  be  ordered  where 
the  initial  attack,  on  ai>i>eal.  is  made  only  upon  the  separate  para- 
graphs, no  (luestion  being  raised  as  to  the  entire  complaint,    p.  :U2. 

.  Samk. — InHtructifmti. — Whether  in  Rrconl. — Under  §r>44a  Burns 
100r»,  Afts  VM):^,  p.  P,:;8.  §1,  providing,  among  other  things,  that 
the  judge,  before  Instructing  the  jury,  shall  indicate  by  a  signed 
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Qiemorandum,  at  the  close  of  the  instructions  reijuested,  which 
thereof  would  he  given  and  which  refused,  instructions  given  o:i 
November  13  and  subscribed  by  the  judge  on  November  28  do  not 
comi)ly  therewith,  and  are  not  a  part  of  the  record,    p.  313. 

4.  Afpeaj^— Instructions. — Whether  in  Record. — Where  a  party  pre- 
sents a  number  of  instructions,  and  the  judge  subscribes  a  memo- 
randum at  the  close  thereof,  stating  which  thereof  were  given, 
and  which  refused,  such  instructions  are  not  a  part  of  the  record 
under  §5(50  Burns  1908,  §535  R.  S.  1881.  requiring  the  judge  to 
subscribe  and  date  a  memorandum  at  the  margin  or  bottom  of 
each  instruction  showing  whether  It  was  given  and  excepted  to, 
or  refused  and  excepted  to.    p.  315. 

5.  Vendor  and  Pubchaseb. — Misrepresentations  as  to  Amount  of 
Land  Conveyed. — Where  the  vendor  misrepresented,  to  the  pur- 
chaser, the  boundaries  of  bis  land,  and  falsely  represented  that  the 
tract  sold  contained  35.70  acres,  whereas  it  really  contained  but 
29  acres,  a  verdict  for  the  proportionate  value  of  the  shortage  will 
not  be  disturbed,    p.  315. 

Prom  Wabash  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Action  by  John  Ludwig  against  Margaret  Petrie  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Fred  H.  Bowers  and  Mile  Feightner,  for  appellants. 
Lesh  (&  Lesh  and  C.  W.  WatJcins,  for  appellee. 

Hadley,  p.  J. — This  is  the  second  appeal  in  this  cause 
{Ludwig  v.  Petrie  [1904],  32  Ind.  App.  550),  and  is  an  ac- 
tion brought  by  appellee  against  appellants.  The  complaint 
is  in  two  paragraphs.  The  first  is  predicated  on  a  warranty- 
deed  made  by  appellants  to  appellee,  whereby  it  is  contend- 
ed that  appellants  warranted  the  tract  conveyed  to  contain 
thirty-five  and  seventy-hundredths  acres,  when  in  truth  it 
contained  only  twenty-nine  acres,  and  that  appellee  had  been 
evicted  from  six  acres  of  the  tract  he  supposed  he  was  get- 
ting under  the  deed.  The  second  paragraph  is  based  upon 
fraudulent  representations  on  the  part  of  the  appellants  in 
pointing  out  to  appellee  the  boundary  lines  of  his  land,  when 
in  fact  the  lines  pointed  out  were  not  the  boundaries,  and 
by  reason  thereof  he  had  been  evicted  from  six  acres  of  the 
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land  he  supposed  he  was  receiving  under  the  deed,  to  his 
damage. 

A  demurrer  was  filed  to  each  paragraph  of  the  complaint. 

which  was  overruled.     Answer  in  general  denial,  trial  and 

verdict  for  appellee,  assessing  his  damage  at  $400. 

1.  Motion  for  new  trial  overruled.     The  assignment  of 
errors  contains  the  following  specifications:     (1)  The 

first  paragraph  of  the  complaint  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action.  (2)  The  second  para- 
graph of  the  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action.  (3)  and  (4)  A  separate  assign- 
ment of  each  of  appellants  to  the  same  effect  as  the  first  and 
second.  (5)  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial.  The  sufficiency  of  each  paragraph  of 
the  complaint  is  sought  to  be  called  in  question  separately 
by  the  assignment  of  errors.  It  does  not  question  the  rul- 
ings of  the  court  on  the  demurrers,  but  assigns  the  errors  as 
arising  the  first  time  in  this  court,  and  attacks  each  para^ 
graph  of  the  complaint  separately.  Under  the  decision  of 
this  court  and  the  Supreme  Court  such  assignments  present 
no  question  for  consideration.  Chicago,  etc.,  R.  Co.  v. 
Bailey  (1898),  19  Ind.  App.  163;  Trammel  v.  Ckipman 
(1881),  74  Ind.  474;  Louisville,  etc,  R.  Co,  v.  Norman 
(1897),  17  Ind.  App.  355;  Farmers,  etc,  Ins.  Co,  v.  Yetter 
(1902),  30  Ind.  App.  187;  Board,  etc,  v.  Tichenor  (1891), 
129  Ind.  562. 

In  the  case  of  Trammel  v.  Chipman,  supra,  the  court  say : 

"Though  error  be  assigned  separately  upon  each  of  several 

paragraphs  of  a  complaint,  it  cannot  be  determined 

2.  upon  any  single  assignment,  that  the  judgment  ought 
to  be  reversed ;  and,  though  an  examination,  if  made, 

might  lead  to  the  conclusion  that  each  paragraph  of  the 
pleading  was  fatally  defective,  the  judgment  must  still  be 
affirmed,  because  there  is  no  single  assignment  which  pre- 
sents the  whole  question.  A  number  of  defective  assign- 
ments cannot  be  combined  to  constitute  a  good  one,  any  more 
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than  several  insufficient  paragraphs  of  a  complaint  can  be 
deemed  to  make  a  good  complaint.  The  assignment  of  er- 
rors is,  in  effect,  the  appellant's''  complaint  in  this  court, 
and,  like  the  paragraphs  of  a  complaint,  each  separate  speci- 
fication must  in  itself  state  a  sufficient  cause  for  reversing 
the  judgment." 

Appellants    also .  seek   to    question    certain    instructions 
given  and  certain  ones  refused.     Appellee  earnestly  insists 

that  the  instructions  are  not  in  the  record.     It  is  ap- 
3.     parent  that  these   instructions   were   sought  to   be 

brought  into  the  record  under  section  one  of  the  act 
of  1903  (Acts  1903,  p.  338,  §544a  Burns  1905).  Under  this 
section  it  is  provided  that  the  court  shall  indicate,  before 
instructing  the  jury,  by  a  memorandum  in  writing,  at  the 
close  of  the  instructions  so  requested,  which  were  to  be 
given  and  refused,  and  such  memorandum  shall  be 
signed  by  the  judge.  It  is  then  provided  that  such  instruc- 
tions shall  be  filed  with  the  clerk  of  the  court  at  the  close 
of  the  instructions  to  the  jury,  and  that  exceptions  to  the 
giving  or  refusing  of  instructions  may  be  taken  at  any  time 
during  the  term,  either  orally,  and  entered  upon  the  record 
or  minutes  of  the  court,  or  in  writing  at  the  close  of  the  in- 
structions given  or  refused.  In  the  latter  case,  the  party 
excepting  shall,  at  the  close  of  such  instructions,  enter  a 
memorandum  which  shall  be  dated  and  signed,  stating  such 
exceptions.  The  instructions  and  exceptions  when  thus  pre- 
pared and  filed  become  a  part  of  the  record  without  a  bill 
of  exceptions.  The  record  in  this  case  shows  that  the  jury 
was  instructed  by  the  court  on  November  13,  1905,  and  it 
appears  that  the  court  gave  certain  instructions  on  its  own 
motion.  Appellants  and  appellee  tendered  certain  instruc- 
tions, some  of  which  were  given  and  some  refused.  At  the 
close  of  each  set  of  instructions  there  is  a  memorandum 
showing  which  instructions  therein  were  given  and  which 
refused,  and  showing  that  appellants  separately  excepted. 
This  memorandum  was  signed  by  the  attorneys  and  also  by 
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A.  11.  Plummer,  judge,  and  dated  November  28,  1905.  It 
thus  appears  aflSrmatively  from  the  record  that  the  court  did 
not  indicate,  before  instructing  the  jury,  by  a  memoran- 
dum in  writing,  the  instructions  given  and  those  refused, 
and  sign  the  same ;  but  that  this  was  done  fifteen  days  after 
the  jury  had  been  instructed.  This  does  not  meet  the  plain 
requirements  of  the  statute.  As  was  said  in  Malott  v.  Haw- 
kins (1902),  159  Ind.  127,  138— quoting  from  Roose  v. 
Koosc  (1896),  145  Ind.  162— where  it  had  been  attempted  to 
bring  in  instructions  under  §544  Burns  1901,  §535  R.  S. 
1881:  **  *The  instructions  given  by  the  court  are  all  opfn 
to  the  same  objection.  The  only  statement  to  show  that  ex- 
ceptions were  taken  to  the  latter  is  the  following  at  the  close 
thereof:  **To  the  giving  of  each  of  the  above  instructions, 
severally,  plaintiff,  at  the  time,  duly  excepted.''  This  was 
not. in  compliance  with  the  requirements  of  the  section  of 
the  code  to  which  we  have  referred,  so  as  to  be  available  to 
the  complaining  party.  The  exception  must  be  noted,  either 
on  the  margin  or  at  the  close  of  each  instruction,  which  writ- 
ten notation  must  be  dated  and  signed  by  the  trial  judge. 
This  the  statute  requires  in  plain,  imperative  terms  not  open 
to  construction.'  The  statute  has  provided  a  most  simple 
method  of  reserving  exceptions  to  instructions  given  or  re- 
fused, but  the  requirement  of  the  statute  that  the  marginal 
notation  of  the  judge  shall  be  dated  is  not  open  to  construc- 
tion. We  have  no  disposition  to  be  unduly  technical,  but 
we  believe  that  this  statute  should  be  preserved  in  its  sim- 
plicity, and  that  when  once  we  recognize  that  there  is  some 
equivalent  method  of  reserving  exceptions  under  this  section 
of  the  code,  we  will  find  a  multitude  of  border-line  ques- 
tions springing  up  that  will  unsettle  a  matter  of  practice 
that  is  now  so  plain  that  the  practitioner  need  not  err  there- 
in." See,  also,  Behymer  v.  State  (1884),  95  Ind.  140; 
Koosc  V.  Roose,  supra;  Inland  Steel  Co,  v.  Smith  (1907), 
168  Ind.  245. 

In  the  case  last  cited  the  Supreme  Court  held,  in  eon- 
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struing  the  statute  now  before  us,  that  the  omission  of  the 
date  on  the  memorandum  showing  the  exceptions  taken  was 
a  fatal  omission,  saying:  ** Appellant  by  its  attorneys  en- 
tered and  signed  a  memorandum  in  writing,  as  required  by 
said  section,  at  the  close  of  the  instructions  given,  but  failed 
to  date  the  same,  as  required  in  said  section.  The  date  is 
quite  as  material  as  the  signature  of  a  party  or  his  counsel. 
This  was  not  sufScient  compliance  with  said  act  to  make 
said  exceptions  available."  There  are  reasons  why  the  plain 
words  of  the  statute  should  be  complied  with.  The  legisla- 
ture in  endeavoring  to  simplify  appellate  procedure  evi- 
dently did  not  intend  to  take  away  from  such  procedure  any 
of  the  safeguards  that  would  insure  verity  in  the  report  of 
what  was  actually  done  at  the  trial.  It  therefore  deter- 
mined that  the  judge  should  make  his  certificate  as  to  which 
instructions  were  given  and  which  refused  at  a  time  when 
there  could  be  no  mistake  as  to  his  actual  knowledge  of  what- 
was  done.  If  the  determination  of  this  question  should  be 
left  to  the  * 'slippery  memory"  for  some  time  after  the  ter- 
mination of  the  trial,  the  certificate  would  not  necessarily 
import  that  verity  that  the  legislature  intended  it  should. 

None  of  the  exceptions  was  entered  on  the  margin  and 
dated  and  signed  by  the  judge,  and  therefore  did  not  com- 
ply with  the  requirements  of  §560  Burns  1908,  §535 

4.  R.   S.   1881,  as  shown  by  authorities  before  cited. 
For  the  foregoing  reasons  we  are  compelled  to  hold 

that  the  instructions  are  not  in  the  record. 

This  leaves  for  our  determination  the  question  whether 

the  verdict  is  contrary  to  law  or  not  sustained  by  sufficient 

evidence.     We  have  carefully  read  the  whole  record, 

5.  and  are  fully  convinced  that  it  supports  the  ver- 
dict.   It  shows  that  appellee  paid  appellants  $3,400 

for  the  tract  of  land  which  the  deed  represents,  if  it  does 
not  warrant,  contained  thirty-seven  and  seventy-hundredths 
acres.  There  was  direct  testimony  to  that  effect,  and  facts 
and  circumstances  shown  clearly  indicating  that  both  of  ap- 


316  APPELLATE  COURT  OF  INDLA.NA, 

Broeker  v.  Aetna  Life  Ins.  Co. — 41  Ind.  App.  316. 

pellants  represented  the  tract  to  contain  about  thirty-six 
acres.  There  was  direct  testimony  that  appellants  pointed 
out  fences  as  line  fences  which  were  not  such.  The  decep- 
tion thus  practiced  was  readily  believable,  since  appellants 
were  occupying  and  farming  the  whole  of  the  tract  within 
the  indicated  lines.  It  is  clear  from  the  record  that  the 
acreage  thus  indicated  was  reduced  nearly  one-fifth  by  a 
subsequent  survey.  This  surely  is  sufficient  discrepancy  **to 
shock  the  conscience  of  a  court  of  justice."  The  amount  of 
the  recovery  was  reasonable  and  equitable,  and  it  appears 
that  substantial  justice  was  had  by  both  parties. 
Judgment  affirmed. 


Broeker  et  al.  v.  Aetna  Life  Insurance 
Company  et  al. 

[No.  6,223.    Filed  February  25,  1908.] 

1.  Judgment.  —  Form  of.  —  Foreclosure,  —  Evidence.  —  App^^- " 
Where  the  evidence  is  not  brought  into  the  record,  the  Appellate 
Court  cannot  hold  that  the  decrees  entered  in  a  foreclosure  case 
are  Improper,     p.  317. 

2.  Same.— l/offo««  to  Modify.— Where  the  form  of  a  decree  Is  Im- 
proper, the  remedy  is  a  motion  to  modify,    p.  317. 

From  Floyd  Circuit  Court ;   William  C.  Viz,  Judge. 

Suit  by  the  Aetna  Life  Insurance  Company  against  Henrj' 
B.  Broeker  and  others.  From  a  decree  for  plaintiflE,  certain 
defendants  appeal.     Affirmed. 

L.  A.  Douglass  and  E.  F.  W.  Reiser,  for  appellants. 
Walter  V.  Bulleit,  Edward  Doherty,  George  B.  Mclntyre, 
John  B,  James  and  Bernard  Korbly,  for  appellees. 

RoBY,  C.  J. — The  appellee  Aetna  Life  Insurance  Company 
instituted  this  suit  upon  a  note  of  $4,000,  made  by  appel- 
lants, and  for  the  foreclosure  of  a  mortgage  upon  a  tract  of 
155  acres  of  land  in  Floyd  county  securing  the  same.  Ap- 
pellee Maggie  O'Donnell  filed  a  cross-complaint,  seeking 
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the  foreclosure  of  a  mortgage  held  by  her  upon  seventy-five 
acres  of  said  land.  Other  parties  to,  and  issues  in,  said  pro- 
ceedings are  not  material  to  this  appeal.  The  court  made 
a  finding  for  both  the  plaintiff  and  cross-complainant  in  ac- 
cordance with  the  foregoing  facts.  Appellants  moved  for  a 
new  trial.  Their  motion  was  overruled,  and  such  action  is 
assigned  for  error,  but  no  attempt  is  made  to  bring  the  evi- 
dence to  this  court. 
By  other  assignments  it  is  sought  to  question  the  form  of 
the  judgment,  but  both  the  insurance  company  and 

1.  O'Donnell  were  entitled  to  a  judgment,  and,  so  far 
as  we  are  able  to  determine,  in  the  absence  of  the 

evidence,  to  the  judgment  which  was  rendered. 
Being  entitled  to  a  judgment,  the  defendants  should,  if 
not  satisfied  with  the  form  of  the  one  rendered,  have 

2.  moved  to  modify  the  same.     They  did  not  do  so,  and 
are  therefore  not  in  position  to  question  it  at  this 

time.   Home  Brewing  Co,  v.  Johnson  (1908),  ante,  44. 
The  judgment  is  afiirmed. 


MiEDREiCH;  Administrator,  v.  Frye. 

[No.  6,227.    Filed  February  25,  1908.] 

1.  Appeal. — Briefs, — Demurrers, — Appellant's  failure  in  the  brief, 
on  appeal,  to  set  out  the  demurrer,  or  the  substance  thereof, 
which  he  alleges  was  Improperly  overruled,  constitutes  a  waiver 
of  such  alleged  error,    p.  31S. 

2.  Witnesses.  —  Competency,  —  Decedents  Estates,  —  A  claimant 
against  a  decedent's  estate  is  not,  under  S521  Bums  1908,  §498 
R.  S.  1881,  a  competent  witness,  on  his  own  initiative,  as  to  any- 
thing which  occurred  in  the  lifetime  of  decedent ;  but  the  Judge  fh 
his  discretion  may,  under  §526  Bums  1908,  Acts  1883,  p.  102,  §1, 
require  such  claimant  to  testify,    p.  319. 

.3.  ^AUK.— Attorney  and  Client, — Decedents*  Estates, — Insane  Per- 
sons.— An  attorney  employed,  by  an  insane  person,  to  institute 
proeeedfnps  to  restore  such  person  to  sanity,  is  not.  under  §521 
Burns  1908,  S498  R.  S.  1881,  n  competent  witness  to  testify  upon 
Ills  own  initiative,  to  such  service  in  an  action  against  such  per- 
son's estate,  for  attorney's  fees;  and  where  his  testimony  con- 
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Btitutes  the  entire  evidence  in  support  of  bis  claim,  it  is  not  dis- 
cretionary with  the  trial  judge,  under  §52t5  Bums  1J)08,  Acts  1883, 
p.  102,  SI,  to  call  such  attorney  as  a  witness,    p.  319. 

From  Vanderburgh  Circuit  Court;  Louis  0.  Rasch,  Judge. 

Action  by  Philip  W.  Frey  against  William  P.  Miedreich, 
as  administrator  de  bonis  non  of  the  estate  of  John  Durkin, 
deceased.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

Louis  J.  Herman,  for  appellant. 

John  W.  Spencer  and  John  R.  Brill,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  filed  in  the  court  below  a  claim 
against  the  estate  of  John  Durkin,  deceased,  in  the  sum  of 
$50  for  legal  services  for  filing  a  petition  for  having  the 
decedent,  who  had  been  declared  a  person  of  unsound  mind, 
and  who  was  then  under  legal  guardianship,  restored  to 
sanity  and  declared  a  person  of  sound  mind.  The  decedent 
was  declared  a  person  of  unsound  mind  November  13,  1903. 
Henry  Embush  was  appointed  his  legal  guardian  November 
14,  1903.  January  2,  1904,  appellee  filed  a  petition  for  the 
restoration  to  sanity  of  decedent.  The  decedent  died  Janu- 
ary 4,  1904.  The  petition  for  restoration  was  dismissed 
January  5,  1904.  The  cause  was  put  at  issue,  and  the  court 
found  in  favor  of  appellee  in  the  sum  of  $50. 

Two  specifications  of  error  are  assigned:  (1)  The  over- 
ruling of  appellant's  demurrer  to  the  complaint  of  appel- 
lee; (2)  the  overruling  of  his  motion  for  a  new  trial.  In 
support  of  the  first  specification  of  error,  it  is  pointed  out 
that  the  claim  was  filed  in  the  name  of  P.  W.  Frye,  instead 
of  Philip  W.  Frye,  and,  as  this  appeared  on  the  face  of  the 
claim,  appellant  insists  that  it  was  subject  to  demurrer. 

In  behalf  of  appellee  it  is  pointed  out  that  appellant  has 

waived  this  specification  of  error  by  his  failure  to  set  out  in 

the  brief  a  copy  of  the  demurrer  or  the  substance  of 

1.  it.  The  point  is  well  taken  und^^  rule  twenty-two 
of  the  Appellate  Court.     Citizens  Nat,  Bank,  v.  Alex- 
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andcr  (1905),  34  Ind.  App.  596;  Perry,  etc.,  Stone  Co.  v. 
Wilson  (1903),  160  Ind.  435;  Chicago,  etc.,  B.  Co.  v.  WaU 
tan  (1905),  165  Ind.  253. 

One  of  the  reasons  in  the  motion  for  a  new  trial  is  that 
the  court  erred  in  permitting  the  claimant,  over  the  objec- 
tion of  defendant,  to  testify  in  his  own  behalf.     It 

2.  appears  from  the  record  that  the  plaintiff  was  called 
in  his  own  behalf,  and,  over  the  objection  of  defend- 
ant, was  permitted  to  testify  in  detail  and  at  length  as  to 
hLs  employment  by  the  ^decedent,  and  of  his  services  ren- 
dered under  said  employment.  It  does  not  appear  that  he 
was  required  by  the  court  to  testify.  He  was  a  voluntary 
witness  in  his  own  behalf.  This,  under  §521  Bums  1908, 
§498  R.  S.  1881,  was  error.  Said  section,  in  terms,  makes 
him  incompetent.  Section  526  Bums  1908,  Acts  1883,  p. 
102,  §1,  provides  that  the  court  may,  in  its  discretion,  re- 
quire any  party  to  a  suit,  or  other  person,  to  testify,  and  any 
abuse  of  such  discretion  shall  be  reviewable  on  appeal.  It 
is  under  this  section  that  counsel  for  appellee  contend  that 
he  was  a  competent  witness.  The  proviso  that  the  court 
"may  require"  a  witness  to  testify  has  been  construed  as 
intending  to  convey  the  idea  of  compelling  an  unwilling  wit- 
ness to  testify;  the  discretion  to  be  exercised  upon  an  un- 
willing witness,  and  not  upon  the  application  of  a  party  to 
testify  in  his  own  behalf.  Williams  v.  Allen  (1872),  40  Ind. 
295,  299;  Wrape  v.  Hampson  (1881),  78  Ind.  499;  1  Thorn- 
ton's Civil  Code,  §293,  note  1. 

The  facts  in  the  case  at  bar  did  not,  under  the  foregoing 

decisions,  call  for  the  exercise  of  the  court's  discretion,  but, 

even  if  we  concede  that  the  occasion  for  the  exercise 

3.  of  discretion  is  made  to  appear,  it  remains  to  be  de- 
termined whether  the  court  exceeded  its  discretion. 

The  solution  of  such  a  question,  whenever  it  arises,  must  de- 
pend upon  the  particular  facts  in  each  case.  Appellee's  tes- 
timony supplied  evidence,  without  which  it  was  wholly  im- 
possible to  establish  his  claim.     The  deceased  at  the  time  of 
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the  alleged  contract  of  employment  was  under  guardianship 
as  a  person  of  unsound  mind.  The  admission  of  appellee's 
testimony,  under  all  the  circumstances,  was  against  the  let- 
ter and  the  spirit  of  §521,  supra,  and  was  not  justified  under 
§521  or  §526.  Jonas  v.  Hirshburg  (1907),  40  Ind.  App.  88, 
and  cases  cited. 

Judgment  is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Stewart  v.  Gwynn,  Administrator, 

[No.  5,996.    Filed  December  18,  1907.-    Rehearing  denied  February 

25,  1908.1 

1.  Replevin. — Insurance  Policy. — Demand, — ^To  replevy  an  Insur- 
ance policy  plaintiff  should  sliow  a  right  of  possession,  and,  if  de- 
fendant's possession  is  unlawful,  a  deiuaud  therefor,    p.  324. 

2.  Same. — Insurance  Policy. — Ben eflciaries. — Administra  tors. — Spe- 
cial Findings, — Where  the  special  iliidiugs  show  that  decedent's 
administrators  were  the  beneficiaries  of  his  insurance  policy ;  that 
no  change  of  beneficiaries  had  beeu  made;  that  none  could  be 
made  except  as  set  forth  in  the  policy,  and  that  no  assignment 
had  ever  been  made  thereof,  a  prima  facie  right  by  the  adminis- 
trator to  the  possession  of  the  policy  is  shown,    p.  324. 

3.  Insurance. — Beneficiaries.— Assignment. — Where  the  assured's 
administrator  is  named  a^  beneficiary  in  his  policy,  a  third  person, 
who  has  possession  of  the  policy,  has  no  right,  as  shown  by  the 
policy  itself,  to  the  proceeds  thereof ;  but  such  policy,  being  a  mere 
chose  in  action,  may  be  transferred  by  delivery,  without  a  written- 
assignment    p.  324. 

4.  Trial. — Burden  of  Proof. — Insurance. — Beneficiaries. — Assi^-n- 
7):cnt8. — In  an  action  by  the  designated  beneficiary  for  the  poss<=»s 
sion  of  a  policy  of  insurance  providing  that  no  change  of  bene- 
ficiary ''shall  take  effect  until  indorsed"  on  the  policy,  the  burden 
of  proving  the  right  of  possession  thereto  is  upon  the  defendant : 
and  mere  possession  thereof  is  not  sufficient  to  defeat  the  desig- 
nated beneficiary's  right  thereto,    pp.  324.  325. 

5.  Insurance. — Beneficiaries. — Change  of. — Equity. — ^Though  a 
company's  rules,  or  the  policy  itself,  provide  against  a  change 
of  beneficiary,  courts  of  equity  have  power  to  decree  as  done 
that  which  ought  to  be  done  and  give  effect  to  an  attempted 
assignment,  either  when  the  company,  by  some  act  of  its  own, 
waives  a  strict  observance  of  its  rules,  or  when  it  is  beyond  the 
power  of  the  assured  to  comply  literally  with  the  requirements 
of  the  contract,    p.  325. 
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6.  Tbial. — Special  Findint/t*, — Conclusiovfi  of  Laic, — Evidontiary 
facta  In  a  special  finding  will  be  di«reKardod.  nud  where  the  find- 
ings contain  the  facts  essential  to  the  cause  of  action,  conclu- 
Bions  of  law  thereon  for  the  plaint  iff  cannot  be  disturbed,    p.  825. 

7.  Appeal. — Xeic  Trial. — Evidence  Xot  in  Record. — Whore  the  evi- 
dence Is  not  in  the  record,  a  motion  tor  a  new  trial  depending 
thereon  will  not  be  considered,    p.  325. 

Prom  Henry  Circuit  Court;   Jolui  M,  Morris,  Judge. 

Action  by  Lorenzo  D.  Gwynn,  as  administrator  of  the  es- 
tate of  John  J.  Stock,  deceased,  against  Eliza  ^I.  Stewart. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed: 

James  W.  Brissey  and  John  E.  Ethell,  for  appellant. 
C  W.  Kinnan  and  Bingham  &  Long,  for  appellee. 

CoMSTOCK,  J. — Appellee,  plaintiff  below,  brought  this  ac- 
tion in  replevin  against  appellant  to  recover  the  possession 
of  a  certain  life  insurance  policy,  issued  by  the  New  York 
Life  Insurance  Company,  on  the  life  of  John  J.  Stock,  de- 
ceased. The  complaint  is  in  one  paragraph,  and  alleges  that 
John  J.  Stock  departed  this  life  on  March  31,  1904,  intes- 
tate ;  that  appellee  was  duly  appointed  administrator  of  his 
estate ;  that  said  Stock  was  the  owner  of  a  policy  of  life  in- 
surance for  the  sum  of  $1,000,  payable  to  the  executors,  ad- 
ministrators or  assigns  of  said  decedent;  that  the  benefi- 
ciaries in  said  policy  were  never  changed  or  ordered  changed 
by  said  decedent,  nor  did  said  decedent  ever  assign  said  pol- 
icy to  any  person;  that  the  plaintiff  is  the  legal  owner  of 
said  policy,  and  is  entitled  to  its  possession,  but  the  same 
is  wrongfully  and  unlawfully  detained  from  the  plaintiff  by 
the  defendant,  who  has  taken  possession  thereof  without 
right;  that  on  April  14,  1904,  plaintiff  demanded  posses- 
sion of  said  policy  from  the  d.efendant,  which  defendant* 
then  and  there  refused.  A  demurrer  for  want  of  facts  was 
overruled,  and  the  cause  put  at  issue  by  general  denial.  The 
complaint  was  filed  in  the  Delaware  Circuit  Court,  and  on 

Vol.  41—21 
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change  of  venue  the  cause  was  tried  in  the  Henry  Circuit 
Court.  The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  special  findings  made,  conclusions  of  law 
stated  thereon,  and  judgment  rendered  that  the  plaintiff  re- 
cover from  the  defendant  the  life  insurance  policy  in  ques- 
tion, that  said  policy  was  of  the  value  of  $1,000,  that  the 
plaintiff  is  entitled  to  the  possession  of  the  same,  and  that 
the  plaintiff  recover  of  and  from  the  defendant  his  costs 
and  charges  herein  laid  out  and  expended. 

The  errors  assigned  and  discussed  are  that  the  court  erred 
in  its  conclusions  of  law  numbered  one,  two  and  three,  re- 
spectively, and  in  overruling  appellant's  motions  for  a 
venire  de  novo  and  for  a  new  trial. 

The  court  stated  three  conclusions  of  law.  (1)  The  de- 
fendant Eliza  M.  Stewart  has  no  right,  title  or  interest  in 
the  policy  of  life  insurance  on  the  life  of  John  J.  Stock,  de- 
ceased, described  in  the  complaint,  and  is  not  entitled  to  the 
passession  thereof;  (2)  the  plaintiff,  Lorenzo  D.  Gwynn,  as 
administrator  of  the  estate  of  John  J.  Stock,  deceased,  is  the 
owner  of  and  entitled  to  the  possession  of  said  policy  of 
life  insurance  No.  3,488,538,  and  was  entitled  to  the  posses- 
sion thereof  at  the  time  of  the  commencement  of  this  action ; 
(3)  plaintiff  is  entitled  to  judgment  against  the  defendant 
for  the  possession  of  said  policy  and  the  costs  of  this  action. 
By  the  special  findings  it  is  shown,  in  substance,  that  Eliza 
M.  Stewart,  the  defendant,  is  a  resident  of  Delaware  county, 
Indiana;  that  said  John  J.  Stock  departed  this  life  intes- 
tate on  March  31,  1904;  that  at  the  time  of  his  death  he 
was  a  resident  of  Blackford  county,  Indiana ;  that  on  April 
4,  1904,  the  plaintiff,  Lorenzo  D.  Gwynn,  was  appointed  ad- 
ministrator of  the  estate  of  said  decedent  by  the  circuit 
court  of  Blackford  county,  Indiana;  that  he  duly  qualified, 
and  has  been  and  still  is  acting  as  administrator  of  the  estate 
of  said  decedent;  that  on  October  2,  1903,  the  New  York 
Life  Insurance  Company  of  the  city  and  state  of  New  York 
issued  and  delivered  to  said  John  J.  Stock  a  policy  of  insur- 
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ance  on  the  life  of  said  Stock,  being  policy  No.  3,488,538, 
for  the  sum  of  $1,000 ;  that  said  policy  was  payable  to  the 
executors,  administrators  or  assigns  of  said  John  J.  Stock, 
and  the  same  was  in  full  force  and  effect  at  the  time  of  his 
death,  and  was  the  contract  and  agreement  between  said 
company  and  said  Stock  at  the  time  of  the  latter 's  death  as 
aforesaid  (a  verbatim  copy  of  the  policy  is  set  out) ;  that 
on  March  31,  1904,  and  continuously  to  the  date  of  the  find-  ^ 
ings,  said  policy  was,  ever  since  has  been,  and  is  now,  of  the 
value  of  $1,000;  that  there  has  been  no  assignment  of  any 
description  of  said  policy,  legal  or  equitable,  to  the  defend- 
ant, or  to  any  one  for  her,  and  there  has  been  no  change  of 
beneficiary  and  no  designation  or  declaration  of  absolute 
beneficiary  in  or  under  said  policy ;  that  on  said  March  31 
said  policy  was  in  the  possession  of  the  defendant,  Eliza  M. 
Stewart,  in  Delaware  coimty,  and  continued  in  her  posses- 
sion until  April  28,  1904;  that  on  April  11,  1904,  the  plain- 
tiff made  demand  on  the  defendant  for  possession  of  said 
life  insurance  policy,  and  said  defendant  refused  to  surren- 
der same  to  him. 

The  court  also  finds  the  filing  of  the  plaintiff's  complaint 
in  the  Delaware  Circuit  Court,  the  issuing  and  delivering 
to  the  sheriff  of  said  coimty  of  the  writ  of  replevin,  direct- 
ing the  sheriff  to  seize  said  policy  and  deliver  the  same  to 
the  plaintiff,  the  seizure  by  the  sheriff  of  said  policy  of  in- 
surance and  its  timely  delivery  to  the  plaintiff,  as  provided 
by  statute,  and  that  the  plaintiff  has  continued  to  hold  pos- 
session thereof  since  its  said  delivery  on  April  30,  1904,  at 
9  o'clock;  that  claims  have  been  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Blackford  county  against  the 
estate  of  said  John  J.  Stock,  aggregating  the  sum  of 
$1,857.64 ;  that  the  estate  of  said  Stock  is  now  indebted  to 
sundry  parties,  and  said  indebtedness,  except  as  to  funeral 
expenses,  was  incurred  and  existed  on  and  prior  to  March 
16,  1904;  that  said  policy  contained,  among  other  things, 
the  following  provisions,  to  wit: 
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**No  designation  or  change  of  beneficiary  or  declara- 
tion of  an  absolute  beneficiary  shall  take  effect  until 
indorsed  on  this  policy  at  the  home  office.  No  notice 
of  change  of  beneficiary  or  declaration  of  the  absolute 
beneficiary  shall  take  effect  until  indorsed  upon  this 
policy  at  the  home  office.  Any  assignment  of  thiy  pol- 
.  icy  must  be  in  duplicate,  and  both  sent  to  the  home  of- 
fice, one  to  be  retained  by  the  company  and  the  other 
to  be  returned.  The  company  has  no  responsibility 
for  the  validity  of  any  assignment.'' 

That  the  policy  described  in  the  complaint  is  the  same 
policy  issued  by  said  insurance  company  to  said  decedent, 
Stock,  and  demanded  by  the  plaintiff  from  the  defendant 
and  taken  by  the  sheriff  under  the  writ  of  replevin  and  de- 
livered by  said  sheriff  to  the  plaintiff  as  heretofore  set  out. 

The  ultimate  facts  necessary  to  warrant  a  recovery  by 
appellee  are  the  right  to  possession  of  the  policy  in 

1.  the  plaintiff,  and,  if  defendant's  possession  was  un- 
lawful, the  demand  therefor.     The  demand  is  found. 

The  facts  found  show  that  the  policy  was  issued  with  the 
executors,  administrators  or  assigns  of  said  Stock  as  bene- 
ficiaries ;  that  no  change  had  been  made  in  the  bene- 

2.  ficiaries ;  that  no  change  could  be  made,  except  in  the 
way  set  out  in  the  policy ;  that  no  assignment  of  the 

policy  was  ever  made  therein,  or  any  notice  given  to  the  in- 
surance company.  These  facts  make  a  prima  facie  case  in 
favor  of  appellee. 

Upon  the  face  of  the  policy,  appellant  was  not  entitled 

to  the  proceeds  thereof.      An  insurance  policy  is  a  chose 

in  action  and  may  be  transferred  by  delivery  with- 

3.  out  writing.  State,  ex  rel.,  v.  Tomlinson  (1897),  16 
Ind.  App.  662,  676,  59  Am.  St.  335;   Marcus  v.  St. 

Louis  Mut.  Life  Ins,  Co.  (1877),  68  N.  Y.  625. 

But  where  by  the  terms  of  the  policy  it  appears  that  mere 

delivery  will  not  give  any  right  as  against  the  beneficiary 

named  therein,  the  presumptions  which  arise  from 

4.  bare  passession  are  rebutted,  and  the. burden  shifts. 
The  policy  providing  that  the  transfer  or  change  of 
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beneficiary  should  be  made  as.  found  in  the  special  findings, 
the  burden  was  upon  appellant  to  show  why  the  provisions 
of  the  policy  should  be  disregarded.      An  insurance  com- 
pany may  forfeit  a  strict  observance  of  its  own  rules. 

5.  It  may  be  beyond  the  power  of  the  insured  to  comply 
literally  with  the  requirement  of  the  contract.     The 

insured  may  have  done  all  in  his  power  to  change  the  bene- 
ficiary, but  death  or  other  intervening  acts  have  prevented 
the  change  or  transfer.  Under  such  facts,  a  court  of  equity 
will  decree  that  as  done  which  ought  to  have  been  done. 
Supreme  Conclave,  etc,  v.  Cappela  (1890),  41  Fed.  1. 

The  existence  of  neither  of  these  exceptions  to  the  general 

rule  is  found.     "While  there  are  conclusions  of  law  and 

evidentiary  facts  stated  in  the  findings  which  we 

6.  have  not  set   out   and   which   we   must   disregard, 
there  are  facts  sufficient  to  justify  the  conclusions 

of  law,  and  the  judgment  was  properly  rendered  thereon. 
The  motion  for  the  venire  de  novo  was  properly  over- 
ruled.    The  questions  presented  by  the  motion  for 

7.  a   new  trial  *  depend   for   their   solution   upon   the 
evidence,  and  no  attempt  is  made  to  make  it  a  part 

of  the  record. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — Upon  petition  for  rehearing,  in  behalf  of 
appellant,  it  is  insisted  that  the  court  erred  in  holding  that 
when,  by  the  terms  of  a  policy,  it  appears  that  mere 
4.     delivery  will  not  give  any  right  as  against  a  bene- 
ficiary named  therein,  the  presumptions  which  arise 
from  bare  possession  are  rebutted.     The  case  of  Richardson 
v.  Mofptt-West  Drug  Co,  (1902),  92  Mo.  App.  515,  69  S.  W. 
398,    Ls  in  some  of  its  features  analogous  to  the  ease  at 
bar.     In  the  case  mentioned,  the  life  policy  of  plaintiff's  in- 
testate, payable  to  his  administrator,  was  in  the  possession  of 
and  paid  to  the  defendant  at  the  death  of  the  insured.     A 
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demand  was  made  of  defendant  for  the  money  paid  defend- 
ant on  the  policy.  No  evidence  was  offered  to  show  that  the 
policy  had  been  assigned,  or  the  nature  of  the  defendant's 
claim  to  it  or  its  proceeds.  The  opinion  is  lengthy,  and 
cites  numerous  decisions.  In  the  course  of  the  opinion  it  is 
said:  **The  salient  fact  in  the  case  is  that  the  policy  of  in- 
surance bears  no  assignment  on  it,  in  writing,  to  the  defend- 
ant and  no  assignment  or  pledge,  either  verbal  or  written, 
was  shown ;  nor  does  anything  appear  in  regard  to  the  de- 
fendant's  right  to  the  proceeds,  except  the  inference  which 
may  be  drawn  from  its  having  the  policy  in  its  possession, 
or  such  further  inference  as  may  be  deduced  from  the  alle- 
gations of  the  petition.  •  •  •  Wherefore  it  is  said  that, 
as  the  proceeds  of  the  policy  were  paid  to  the  defendant  who 
held  the  instrument,  it  must  be  presumed  defendant  was  the 
assignee  thereof.  Does  the  legal  presumption  about  the 
usual  course  of  business  being  followed  in  all  transactions 
until  the  contrary  is  shown,  authorize  any  such  deduction  in 
this  case,  as  the  respondent  endeavors  to  draw  from  it?  We 
think  not,  and  that  the  presumption  upon  which  the  respond- 
ent relies  is  wholly  inapplicable  here,  because  it  is  met  and 
countervailed  by  the  positive  legal  rule  or  presumption  that 
a  person  once  shown  to  have  had  the  title  and  ownership  of 
personal  property,  or  choses  in  action,  is  presumed  to  con- 
tinue the  owner  thereof  until  an  alienation  of  the  property 
is  shown,  and  the  party  relying  upon  the  fact  of  such  aliena- 
tion must  prove  it." 

The  opinion  refers  to  Vastine  v.  Wilduig  (1869),  45  Mo. 
89,  100  Am.  Dec.  347.  Vastine  was  a  public  administrator 
in  charge  of  the  estate  of  Berger,  deceased,  who  had  in  his 
lifetime  deposited  a  sum  of  money  in  the  United  States  Sav- 
ing Institution  of  St.  Louis,  and  received  a  certificate  of  de- 
posit from  said  institution.  The  certificate  of  deposit  was 
found  among  the  papers  of  Lewis  Chrisner,  by  his  adminis- 
tratrix, after  the  death  of  Berger,  and  said  administratrix 


NOVEI\IBER  TERM,  1907.  327 


Stewart  r.  Gwyim— 41   lud.  App.  320. 


turned  it  over  to  Wilding  for  collection.  There  was  no  tes- 
timony tending  to  throw  any  light  as  to  how  it  got  among 
Chrisner's  papers,  or  into  his  possession,  or  as  to  the  owner- 
ship of  it,  except  what  appeared  on  its  face.  Vastine  de- 
manded possession  of  it  as  the  property  of  Berger's  estate, 
but  Wilding  refused  the  demand,  claiming  to  hold  it  as  the 
property  of  Chrisner's  estate,  and  then  Vastine  brought 
suit  for  it.  In  the  opinion  the  court  say:  **The  certificate 
itself  establishes  beyond  controversy  the  fact  that  Berger 
was  its  original  owner;  that  he  deposited  the  fund,  and  as 
evidence  of  his  title,  took  a  certificate  of  deposit  payable  to 
his  own  order.  His  title  thus  acquired  must  be  presumed 
to  continue  until  a  divestment  of  it  is  shown,  and  a  mere 
manual  delivery  of  the  paper  without  indorsement,  and  un- 
accompanied with  evidence  of  a  consideration  paid  w^oiild 
not  of  itself  pass  title."  Further  on  it  is  said:  ** There 
is  nothing  but  the  naked,  unexplained  possession  to  justify 
the  pretensions  of  the  Chrisner  estate  to  ownership.  If  the 
fact  of  once  having  been  the  owner  of  personal  chattels 
raises  the  presumption  of  a  continued  title,  as  in  Magee  v. 
Scott  [1851],  9  Gush.  148,  how  decisive  should  that  pre- 
sumption be  in  a  case  like  the  present,  when  the  paper  in 
dispute  points  out  and  designates  the  plaintiff's  intestate 
as  being  the  true  owner,  and  having  upon  it  no  mark  or 
sign  suggestive  of  a  change  of  title.'*  Besides  the  foregoing, 
the  opinion  cites  and  discusses  numerous  cases,  and  holds 
that  the  custody  of  the  insurance  policy  raised  no  presump- 
tion that  the  defendant  owned  it  and  was  entitled  to  collect 
and  retain  the  money  due  on  it  at  the  death  of  the  insured. 
Eliminating  all  the  conclusions  found  in  the  case  at  bar — 
(appellant  does  not  attempt  to  bring  up  evidence) — ^the  only 
interest  of  appellant  shown  in  the  policy  in  suit  is  that  de- 
pendent upon  its  naked  possession  at  the  time  of  the  death 
of  the  insured.  As,  by  the  terms  of  the  policy,  mere  delivery 
gave  no  right  as  against  the  beneficiaries,  namely,  the  ex- 
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eeutors,  administrators  or  assigns,  it  devolved  upon  appel- 
lant to  show  some  right  or  title  therein  beyond  that  arising 
from  bare  possession. 
Petition  for  rehearing  overruled. 


Huntington  Fuel  Company  et  al.  v.  McIlvaine. 

[No.  G,018.     Filed  December  19,  1007.     Rehearing  denied  January 
30,  1908.    Transfer  denied  February  25,  1908.] 

1.  Pleading. — Motions  to  Make  More  8pecifi€. — Complaint. — Work 
and  Labor. — The  overruling  of  a  motion  to  make  more  specific  a 
complaint  demanding,  among  other  things,  a  Judgment  for  work 
and  labor  performed,  is  harmless  error,  where  the  decision  was 
against  plaintiff  as  to  everything  except  for  such  work  and  labor, 
p.  330. 

2.  Same. — Motion  to  Make  More  Specific. — Complaint. — Work  and 
Labor. — It  is  not  reversible  error  to  overrule  a  motion  to  make 
more  specific  a  complaint  alleging  that  defendant  owed  plaintiff 
$300  for  three  months'  work  and  labor  commencing  June  7  and 
ending  September  7;  that  he  was  employed  as  defendant's  man- 
ager at  $100  per  month,  and  that  he  performed  services  of  the 
value  of  $300  which  the  defendant  accepted,    p.  330. 

3.  WoKK  AND  Labor.  —  Corporations.  —  Officers. — Evidence. — ^Evi- 
dence showing  that  plaintiff,  who  was  an  officer  of  a  private  corpo- 
ration, was  solicited  by  a  director  of  the  company  who  was  the 
majority  stockholder  thereof,  to  manage  the  corporation's  affairs, 
and  that  In  the  performance  thereof  plaintiff  did  common  lalwr  of 
the  value  of  $3(K),  such  labor  being  accepted  by  such  company, 
entitles  pialntiff  to  a  judgment  for  such  amount    p.  331. 

4.  Evidence. — Eviploi/mertt  of  Laborer  by  Director  of  Corporation. 
— Contracts. — In  an  action  against  a  corporation  by  an  officer 
tlioroof,  for  porvlcea  performed,  evidence  that  a  director,  who  was 
a  majority  stockholder,  directed  plaintiff  to  perform  such  labor, 
is  admissible  to  show  the  employment,  and  that  the  services  were 
rendered  with  expectation  of  pay.    p.  332. 

From  Huntington  Circuit  Court;  James  C.  BranyaUy 
Judge. 

Action  by  Thomas  0.  Mcllvaine  against  the  Huntington 
Fuel  Company  and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 
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Kenner,  Lucas  <fe  Kenner  and  Runnells  cfe  Burry,  for  ap- 
pellants. 
C  W.  Watkins,  for  appellee. 

CoMSTOCK,  J. — The  second  amended  complaint,  upon 
which  the  cause  was  tried,  alleges,  in  substance,  that  the  de- 
fendant is  a  corporation  under  the  laws  of  the  state  of  Illi- 
nois and  doing  business  in  this  State,  with  a  capital  stock 
of  $10,000,  of  which  plaintiff  (appellee)  owns  $4,500,  and 
J.  S.  Jones  and  others  own  $5,500 ;  that  said  company,  until 
about  December  — ,  1904,  was  doing  a  prosperous  business, 
and  that  there  are  undivided  profits  that  should  be  paid  to 
the  stockholders,  and  this  plaintiff's  share  is  reasonably 
worth  $295 ;  that  said  corporation  owes  him  for  work  and 
labor  for  three  months — June  7,  1904,  to  September  7, 
1904 — a  total  of  $300;  that  it  also  owes  him  for  a  certain 
lease  for  grounds,  building,  sheds  and  other  appurtenances 
of  a  coal-yard,  and  certain  rights  and  privileges  belonging 
to  said  lease ;  that  said  lease  and  privileges  were  duly  trans- 
ferred to  said  corporation  by  the  plaintiff  and  accepted  for 
the  sum  of  $1,400,  and  that  the  same  have  been  continuously 
used  by  the  defendant,  and  were  reasonably  worth  $1,400; 
that  for  a  considerable  time  the  corporation  has  not  been,  and 
is  not  now,  making  any  money,  and  is  insolvent ;  that  it  was 
agreed  and  understood  that  this  plaintiff  was  to  act  as  man- 
ager of  said  company  at  Huntington,  and  was  to  receive 
therefor  a  salary  of  $100  per  month ;  that,  after  said  corpo- 
ration was  organized  and  entered  upon  business,  the  plaintiff 
was  installed  as  manager  of  said  company,  and  the  company 
had  no  other  business  than  that  of  a  coal-yard ;  that  as  soon 
as  the  same  was  put  upon  a  paying  basis  and  in  operation 
said  J.  S.  Jones,  for  the  purpose  of  wronging  and  defrauding 
the  plaintiff,  having  then  a  control  of  the  majority  of  the 
stock,  procured  the  dismissal  of  this  plaintiff  as  manager  of 
said  corporation,  and,  by  the  passage  of  a  resolution,  de- 
prived plaintiff  of  his  position  and  his  salary ;  that  said  cor- 
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poration,  through  the  manipulations  of  said  Jones,  has  ex- 
cluded plaintiff  from  any  participation  in  the  affairs  of  the 
corporation,  and  he  has  had  no  access  to,  control  or  actual 
knowledge  of,  the  papers,  books,  etc.  Wherefore,  he  asks 
for  the  appointment  of  a  receiver  and  for  all  proper  relief. 

Appellant  Huntington  Fuel  Company,  by  its  motion, 
asked  that  the  plaintiff  be  required  to  make  said  second 
amended  complaint  more  specific  as  to  the  three  items 
charged.  The  motion  was  overruled,  as  was  also  a  demurrer 
for  want  of  facts  to  said  amended  complaint.  Upon  his  own 
petition,  appellant  Jones  was  made  a  party  to  the  cause,  and 
a  separate  and  several  answer  in  two  paragraphs  was  filed 
by  said  Jones  and  appellant  Huntington  Fuel  Company— 
the  first  a  general  denial,  the  second  setting  up  affirmative 
matter.  No  question  is  presented  on  said  second  paragraph, 
and  no  further  reference  is  made  thereto.  To  said  second 
paragraph  appellee  replied  by  general  denial,  and  so  the 
issues  were  formed.  Upon  timely  request  the  court  made 
special  findings,  stated  conclusions  of  law,  and  rendered 
judgment  for  $250.30  against  the  appellant  Huntington 
Fuel  Company. 

The  court  finds  for  the  plaintiff  only  for  services  ren- 
dered the  corporation  from  June  28  to  September  1,  1904, 
less  $36.70  due  from  him  to  the  corporation  for  coal, 

1.  and  against  him  as  to  all  other  claims,  so  that  the  ap- 
pellants were  not,  under  any  view,  harmed  by  the  ac- 
tion of  the  tfial  court  in  overruling  the  motion  to  make 
more  specific  the  items  of  the  complaint  other  than  that  for 
labor. 

The  specification  for  work  and  labor  is  in  the  following 

language:     *'And  he  says  that  said  corporation  owes  him 

for  work  and  labor  for  three  months — June  7,  1904, 

2.  to  September  7,  1904— the  total  of  $300.     •    •    • 
And  he  further  says  that  it  was  agreed  and  under- 
stood that  this  plaintiff  was  to  act  as  manager  of  said  com- 
pany at  Huntington,  and  was  to  receive  therefor  a  salary  of 
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$100  a  month,  and  that  after  said  corporation  was  organized 
and  entered  upon  business  this  plaintiff  was  duly  installed 
as  manager  of  said  company,  and  that  as  soon  as  the  same 
was  put  on  a  paying  basis  he  was  deprived  of  his  position.'* 
The  motion  might  properly  have  been  sustained,  but  the 
contrary  ruling  was  not  reversible  error,  because  the  fore- 
going quotation  from  the  complaint  shows  that  the  compen- 
sation for  services  was  claimed  for  three  months  beginning 
June  7,  1904',  and  ending  September  7,  1904,  and  because  it 
is  sufficient,  using  the  language  of  the  statute,  '*to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended." For  the  same  reason  there  was  no  error  in  over- 
ruling the  demurrer. 

Special  findings  five  and  six  sustain  appellee's  claim  for 
services.  One  of  the  reasons  for  a  new  trial  is  that  the  evi- 
dence is  not  sufficient  to  support  said  findings.  Upon 
3.  said  claim  there  is  evidence  to  the  following  effect: 
Prior  to  September  4,  1904,  appellee  was  running  the 
business  with  assistance  from  the  Chicago  office.  He  left 
the  service  of  said  appellant  company  September  7,  1904; 
that  prior  to  September  4,  1904,  he  had  complete  control. 
In  the  organization  of  the  corporation  J.  S.  Jones  subscribed 
for  fifty-five  shares  and  the  appellee  forty-five  shares  of  the 
capital  stock,  there  being  100  shares  of  $100  each. 
When  the  same  was  incorporated  three  other  persons  owned 
one  share  each.  Said  Jones  instructed  appellee  to  manage 
the  concern  and  take  care  of  the  business.  Appellee  bought 
coal  and  helped  to  unload  it  diiring  the  months  of  June, 
July  and  August.  His  work  was  worth  $100  a  month.  In 
July,  1904,  said  J.  S.  Jones  stated  to  appellee  that  things 
were  still  in  an  embryonic  state,  and  that  as  soon  as  they 
were  running  salaries  would  be  arranged  for,  and  he  (ap- 
pellee) would  be  reimbursed  for  his  time.  So  that  there 
was  evidence  that,  under  the  direction  of  appellant  J.  S. 
Jones,  an  incorporator,  director  and  owner  of  the  majority 
of  the  shares  of  the  capital  stock  of  appellant  corporation, 
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appellee  did  manual  labor  for  the  corporation  that  was 
reasonably  worth  $100  a  month.  The  fact  that  all  the  work 
he  did  was  not  necessarily  within  the  duties  of  an  oflfieer  of 
the  corporation,  and  though  the  employment  doubtless  came 
to  him  because  he  was  a  stockholder,  yet  these  facts  would 
not  deprive  him  of  his  right  to  compensation  for  the  per- 
formance of  common  labor,  nor  would  it  be  necessary  to 
call  a  meeting  of  the  board  of  directors  to  engage  the  serv- 
ices of  any  one  for  such  labor  as  the  testimony  shows  ap- 
pellee to  have  performed.  The  corporation  received  the 
benefit  of  his  services  rendered  at  the  instance  of  the  ma- 
jority stockholder,  under  whose  control  it  was,  and  should 
be  recjuired  to  pay  for  it. 

While  appellee  was  testifying  in  his  own  behalf,  and  after 
having  stated  that  his  work  was  worth  $100  per  month,  he 

was  asked  the  following  question:     **You  may  state 
4.    what  talk  you  had  with  Mr.  Jones  about  your  pay  for 

the  time  from  June  until  September."  Objection 
was  made  to  the  question  upon  the  ground  that  Jones  was 
only  a  director  of  the  corporation,  and  that  any  agreement 
he  made  as  to  compensation  for  his  services  would  not  bind 
appellant,  which  objection  was  overruled.  As  before  stated, 
the  work  was  performed  by  the  direction  of  Jones,  accepted 
by  the  corporation,  and  it  was  proper  to  show  that  it  was 
done  by  his  authority.  It  tended  to  throw  light  upon  the 
question  of  w^hether  it  was  rendered  under  such  circum- 
stances as  tended  to  show  that  compensation  was  reasonably 
to  be  expected.  The  right  of  a  director  to  fix  his  own  sal- 
ary or  the  salary  of  an  officer  or  agent  of  a  corporation  is 
not  controlling  in  the  case  at  bar.  It  is  only  a  question  of 
compensation  for  labor  rendered  at  the  instance  of  a  director 
and  majority  stockholder,  and  the  results  of  which  the  cor- 
poration have  accepted  and  enjoyed.  For  so  much  the  com- 
plaint is  sufficient,  and  there  is  evidence  to  sustain  the  find- 
ing and  judprment  of  the  court. 
Judgment  afSrmed. 
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West  et  al.  v.  Goodwin  et  al. 

[No.   6,2$M.     Filed   June   25,    1007.      Rehearing   denied    February 

26,  1908.] 

Afpeau — Parties.— Jurisdiction, — Where  all  of  the  plaintiffs,  in 
whose  favor  a  partition  decree  was  entered,  were  not  made  parties 
to  the  assignment  of  errors  on  appeal,  such  appeal  will  be  dis- 
missed. 

From  Tipton  Circuit  Court ;  J.  F.  Elliott,  Judge. 

Suit  by  Franklin  Goodwin  and  others  against  John  T. 
West  and  another.  From  a  decree  for  plaintiffs,  defendants 
appeal.     Appeal  dismissed. 

Gifford  &  Oiffordy  for  appellants. 
Oglebay  &  Oglebay,  for  appellees. 

Watson,  P.  J. — This  appeal  is  taken  from  a  judgment  be- 
low, rendered  against  the  appellant  John  T.  West,  for  the 
partition  of  certain  real  estate  in  Tipton  county,  and  for  the 
sum  of  $231.45  damages  for  rental  from  said  appellant  in 
favor  of  the  appellees,  Franklin  Goodwin,  Gideon  Jones,  El- 
meda  Jones,  George  Jones,  Felix  Goodwin,  William  Good- 
win, Sarah  Moats,  Mattie  Falls,  Mary  Gerke,  Agnes  White 
and  Charles  Goodwin. 

The  record  in  this  case  discloses  the  fact  that  in  the  sepa- 
rate assignment  of  errors  of  the  appellants,  John  T.  West 
and  Sarah  M.  West,  or  the  joint  assignment  of  errors  of 
said  appellants,  none  except  Franklin  Goodwin  is  named  as 
appellee.  A  motion  to  dismiss  this  appeal  is  made  by  the 
appellees,  on  the  ground  that  the  court  has  no  jurisdiction 
to  hear  and  determine  the  merits  of  this  cause  for  the  rea- 
son that  all  the  parties  to  the  final  judgment  are  not  before 
this  court.  It  is  necessary  that  all  the  appellees  should 
have  been  named,  either  in  the  caption  or  the  body  of  the 
assignment  of  errors.  This  being  an  appeal  from  the  judg- 
ment agaiiust  the  appellants  and  in  favor  of  Franklin  Good- 
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win  and  others  above  named,  the  court  does  not  acquire 
jurisdiction  in  this  appeal  so  as  to  pass  upon  the  merits  of 
the  cause,  unless  all  the  parties  in  whose  favor  the  judg- 
ment below  was  rendered,  or  who  would  be  affected  thereby, 
are  named  and  set  out  in  the  assignment  of  errors.  Paxton 
Y.Tyler  (1898),  20  Ind.  App.455;  Wilkinson  Y.Vordermark 
(1904),  32  Ind.  App.  633;  Holderman  v.  Wood  (1905), 
34  Ind.  App.  519;  Kemp  v.  Prather  (1905),  36  Ind.  App. 
382;  Lowe  v.  Ttirpie  (1897),  147lnd.  652,  37  L.  R,  A.  233; 
Abshire  v.  Williamson  (1898),  149  Ind.  248;  Smith  v.  Fair- 
field (1901),  157  Ind.  491;  Gunn  v.  Haworth  (1902),  159 
Ind.  419;  Ex  parte  Washington  Nat.  Bank  (1904),  163  Ind. 
476;   Elliott,  App.  Proc,  §323;    Ewbank's  Manual,  §126. 

In  the  case  of  Abshire  v.  Williamson,  supra,  the  court 
said:  **It  is  a  fundamental  rule  in  jurisprudence  that  be- 
fore any  court  will  proceed  to  adjudicate  upon  the  subject- 
matter  it  must  first  acquire  jurisdiction  over  all  the  parties 
whose  rights  or  interests  will  be  necessarily  affected  by  its 
judgment.  Not  having  the  power,  under  the  facts,  to  de- 
cide this  cause  as  an  entirety,  unless  all  of  the  necessary 
parties  are  brought  into  court,  as  required  by  law,  there- 
fore we  will  not  violate  the  well-settled  rule  which  forbids 
the  decision  of  a  case  in  fragments,  by  asserting  authority 
to  make  a  partial  decision  in  this  ease,  which  must  be  re- 
garded as  an  entire  and  indivisible  cause,  but  may,  and 
properly  should,  dismiss  the  appeal  on  our  own  motion." 

The  motion  must  be  sustained,  and  the  appeal  is  therefore 
dismissed. 
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Hammond,  Whiting  &  East  Chicago  Electric 
Railway  Company  v.  Antonia. 

[No.  6,040.    Filed  February  27,  1908.] 

1.  Pleadiivo. — Complaint, — Street  Railroads. — 'Seoligence, — Proxi- 
mate Cause, — A  complaint  showing  tliat  defendant  street  rail- 
road company  ran  a  street-car  with  a  trailer  attached ;  that  plain- 
tiff was  a  passenger  on  such  car;  that  the  speed  of  the  car  was 
reduced  to  three  miles  per  hour  and  the  conductor  requested 
plaintiff  to  alight;  that  while  in  the  act  of  alighting  the  de- 
fendant suddenly  and  negligently  started  the  car  with  a  Jerk, 
thereby  throwing  plaintiff  to  the  ground,  whereupon  the  trailer 
ran  over  him,  sufficiently  shows  that  the  defendant's  negligence 
was  the  proximate  cause  of  plaintiff's  injury,    p.  338. 

2.  Same. — Complaint, — Allegations, — Inferences, — Necessary  Infer- 
ences from  facts  alleged  are  indulged  in  support  of  a  complaint 
p.  339. 

3.  Street  Railboads. — Alighting  from  Moving  Car, — Contributory 
Negligtnce. — Question  for  Jury. — ^A  passenger  upon  a  street-car 
Is  not  guilty  of  contributory  negligence  as  a  matter  of  law  In 
attempting,  with  bundles  in  his  hand,  to  alight  from  a  street-car 
moving  at  the  rate  of  three  miles  per  hour,  such  question  being 
for  the  Jury.    p.  339. 

4.  Same.  —  Damages,  —  Compromise,  —  EtHdence,  —  A  verdict  for 
the  plaintiff,  in  a  personal  injury  ease,  cannot  be  held  to 
be  unsupported  by  the  evidence  on  the  ground  that  the  cause  of 
action  had  been  compromised  and  that  the  compromise,  even 
though  voidable,  had  been  ratified  by  acquiescence  and  retention 
of  the  money  paid,  where  the  answer  of  settlement  was  met  by  a 
reply  of  non  est  factum,  and  the  Jury  found  in  answer  to  an  inter- 
rogatory that  no  release  had  ever  been  executed,  since  there  was 
no  issue  as  to  a  ratification,    pp.  330,  344. 

5.  Evidence. — Pain. — Irresponsive  Anstcer, — Motion  to  Strike  Out, 
— It  is  not  prejudicial  to  refuse  to  strike  out,  as  irresponsive,  the 
latter  clause  of  the  answer :  "Hurts  me  nearly  all  the  time,  and 
there  is  a  big  hole  in  there  yet,  in  the  bottom,"  given  in  resiwnse 
to  the  question:  "When  does  it  [the  injured  leg]  hurt  you?" 
asked  of  the  plaintiff,  in  a  personal  injury  case,  such  answer  being 
merely  descriptive  of  the  Injury  and  explanatory  of  the  cause  of 
his  pain.    p.  340. 

8.  Same.  —  Objections,  —  Conciseness.  —  Appeal.  —  To  present  any 
question,  on  appeal,  as  to  objections  to  offered  testimony,  the 
objections  must  be  explicitly  stated  to  the  trial  Judge  and  such 
objections  properly  embodied  in  the  record  on  api)eal.    p.  340. 
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7.  Evidence. — Ohjectiotis. — RuJivgft, — Where  the  trial  court  failed 
to  rule  on  obJectiouK  made  to  a  Question,  and  no  answer  was  ever 
made  by  the  witness  thereto,  no  question,  as  to  such  objections, 
can  be  raised  on  appeal,    p.  341. 

8.  Same. — Signature  by  Mark. — Objections, — ^Where  defendant  ob- 
jected to  plalntllTs  execution  of  his  signature  by  marls,  in  the 
presence  of  the  Jury,  but  failed  to  object  to  the  Introduction  of 
such  mark  in  evidence,  no  question  thereon  can  be  raised  on 
api)eal.    p.  341. 

0.  Tbial. — '* Filing"  Papers. — Requirements, — The  proper  delivery 
of  a  legal  paper  to  the  person  whose  duty  it  Is  to  file  same,  con- 
stitutes a  legal  filing  thereof,    p.  342. 

10.  Same. — Instructions. — Custody, — Duty  of  Clerk. — ^The  Instruc- 
tions in  a  case  are  presumed  to  be  in  the  possession  and  custody 
of  the  clerk,  and  the  presumption  is  that  the  clerk,  upon  a  direc- 
tion from  the  Judge,  properly  filed  such  instructions,    p.  342. 

11.  Same. — Instructions. — Filing  of. — Where  the  order-book  entry 
recites  that  "said  instructions  so  given  by  the  court  to  the  Jury 
are  now  ordered  filed  and  made  part  of  the  record  In  this  cause," 
the  instructions  then  being  set  out,  such  Instructions  are  properly 
a  part  of  the  record  under  8544a  Burns  1905.  Acts  1903,  p.  338,  §1. 
p.  342. 

12.  Same. — Instructions. — ''Fair  Preponderance  of  the  Evidence,**-:' 
It  is  not  harmful  to  instruct  that  the  party  in  whose  favor  there 
is  a  "fair  preponderance  of  the  evidence"  is  entitled  to  a  verdict, 
the  word  "fair"  being  practically  meaningless,    p.  342. 

13.  Same. — Instructions. — Invasion  of  Province  of  Jury. — Weight 
of  Evidence. — An  instruction  that  the  preponderance  of  the  evi- 
dence does  not  necessarily  lie  with  the  party  producing  the  greater 
number  of  witnesses,  but  that  It  dei)ends  upon  the  greater  weight 
of  the  evidence  in  view  of  the  facts  proved,  is  not  bad  as  an  inva- 
sion of  the  province  of  the  Jury.    p.  343. 

14.  S A M E. — / nstructions. — H a t^i less, — / w  terrogatories. — ^Where  the 
answers  to  the  interrogatories  show  that  an  erroneous  instruction 
did  not  influence  the  verdict,  such  error  will  be  considered  harm- 
less,   p.  344. 

15.  Same. — Instructions. — Negligence. — Alighting  from  Street-Car. 
— Interrogatories. — An  Instruction,  in  a  personal  injury  case,  that 
the  gist  of  the  action  is  negligence,  and  unless  the  Jury  finds  by 
a  preiwnderance  of  the  evidence  that  plaintlflfs  injury  resulted 
In  some  manner  from  the  negligent  act  of  defendant,  the  verdict 
should  be  for  defendant,  Is  not  harmful,  as  including  remote  acts 
of  negligence,  where  the  answers  to  the  interrogatories  to  the 
Jury  show  that  the  car,  from  which  plaintiff  was  alighting,  was 

•  started  with  a  sudden  Jerk,  thus  throwing  him  under  the  trailer 
attached,    p.  344. 
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16.  New  Trial. — Weight  of  Evidence.— Appeal. — Where  the  verdict 
is  manifestly  against  the  weight  of  the  evidence,  the  trial  Judge 
should  grant  a  new  trial ;  but  his  decision  thereon  cannot  be  dis- 
turbed on  appeal,    p.  344. 

Prom  Lake  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Action  by  Joseph  Antonia  against  the  Hammond,  Whit- 
ing &  East  Chicago  Railway  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $1,500,  defendant  appeals.  Af- 
firmed. 

Crumpacker  &  Moran,  for  appellant. 
F.  iV.  Oavit,  for  appellee. 

Rabb,  J. — The  appellee  was  injured  while  alighting  from 
appellant's  street-car,  and  this  action  was  brought  to  recover 
damages  for  the  injury,  the  complaint,  in  two  paragraphs, 
alleging  that  the  injury  resulted  from  the  negligence  of  the 
appellant.  Appellant's  demurrer  to  each  paragraph  of  the 
complaint  was  overruled.  Answer  was  filed  in  three  para- 
graphs :  The  first  paragraph  being  the  general  denial ;  the 
second  averring  a  compromise  and  payment  of  appellee's 
claim,  and  the  third  setting  up  specifically  a  written  con- 
tract for  release  and  compromise  of  the  claim  sued  upon, 
making  the  written  contract  a  part  of  the  pleading.  The  ap- 
pellee replied  in  two  paragraphs :  The  first  being  a  plea  of 
nan  est  factum  to  the  second  and  third  paragraphs  of  the 
answer,  the  second  setting  up  that  the  written  instrument 
mentioned  in  the  second  and  third  paragraphs  of  the  an- 
swer was  executed  without  consideration.  The  issues  thus 
formed  were  submitted  to  a  jury  for  trial,  a  general 
verdict  returned  in  favor  of  the  appellee,  together  with  an- 
swers to  interrogatories  submitted  by  the  court  to  the  jury. 

The  errors  assigned  and  relied  upon  for  reversal  in  this 
court  are  the  overruling  of  appellant's  demurrer  to  each 
paragraph  of  the  complaint,  and  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

Vol.  41—22 
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The  point  urged  against  each  paragraph  of  the  complaint 
is  that  neither  shows  that  the  negligence  charged  against  the 

appellant  was  the  proximate  cause  of  the  injury  com- 
1.    plained  of.      The  first  paragraph  of  the  complaint 

avers,  among  other  things,  that  the  appellee  was  a 
passenger  on  appellant's  street-car;  that  a  trailer  was  at- 
tached to  the  car  in  which  appellee  was  riding ;  that  the  ap- 
pellee notified  the  conductor  in  charge  of  the  car  that  he  de- 
sired to  alight  at  a  certain  street  crossing ;  that  the  car  was 
stopped  at  the  street  crossing,  and  he  attempted  to  alight 
therefrom ;  that  while  he  was  in  the  act  of  alighting,  with 
one  foot  on  the  car  step  and  the  other  descending  to  the 
ground,  the  car  was  negligently  started  with  a  sudden  jerk, 
the  force  of  which  threw  the  appellee  down  upon  the  street, 
with  one  foot  upon  the  rail  of  the  street-car  track,  and,  while 
appellee  was  in  this  position,  the  rear  car  passed  over  his 
foot,  causing  the  injury  complained  of.  The  second  para- 
graph of  the  complaint  alleged  the  same  facts  with  reference 
to  the  appellee's  being  a  passenger  upon  appellant's  street- 
car, and  the  fact  that  there  were  two  cars  attached  to  each 
other,  the  appellee  riding  in  the  front  car.  It  then  avers 
that  the  appellee  notified  the  conductor  of  his  desire  to  alight 
at  a  certain  street  crossing;  that  when  the  street  crossing 
was  reached  the  speed  of  the  car  was  slackened  so  that  it  was 
not  moving  faster  than  two  miles  per  hour ;  that  the  step  of 
the  car  projected  to  within  one  foot  of  the  ground ;  that  the 
conductor  of  the  car  instructed  the  appellee  to  alight  from 
the  car  while  it  was  moving  at  said  rate  of  speed,  and  that 
appellee  attempted  to  alight  from  said  car ;  that  while  in  the 
act  of  so  doing,  with  one  foot  on  the  ground  alongside  the 
step,  the  defendant  negligently,  and  knowing  the  appellee's 
position,  increased  the  speed  of  the  car  with  a  sudden  jerk, 
and  by  such  sudden  jerk  threw  appellee  from  the  step  of  the 
car  to  the  ground  underneath  the  car  in  the  rear,  and  while 
appellee  was  so  upon  the  ground  underneath  the  car,  and 
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before  he  could  remove  his  body,  the  ear  wheels  ran  over  his 
leg,  causing  the  injury  complained  of.  We  think  both  para- 
graphs sufficiently  show  that  the  alleged  negligent  acts  com- 
plained of  were  the  proximate  cause  of  the  injury  alleged 
to  have  been  sustained  by  the  appellee.  It  was  unnecessary 
that  the  complaint  should  formally  charge  that  such 

2.  was  the  fact.     It  is  sufficient  if  the  facts  averred 
carry  with  them  the  necessary  inference  that  such 

negligence  was  the  proximate  cause  of  the  injury,  and  the 
facts  averred  in  each  paragraph  of  the  complaint  carry 
with  them  such  necessary  inference. 

Many  questions  are  presented  by  appellant's  motion  for  a 

new  trial.     It  is  contended  by  the  appellant  that  the  verdict 

is  contrary  to  the  evidence,  for  the  reason  that  the 

3.  uncontradicted  evidence  shows  that  appellee,  encum- 
bered with  bundles  in  his  hand,  got  off  the  car  while 

it  was  moving  at  the  rate  of  at  least  three  miles  an  hour,  and 
that  his  attempt  to  alight  from  the  ear  while  so  encumbered 
was  contributory  negligence.  The  question  of  negligence  is 
generally  a  question  for  the  jury.  It  is  never  a  question 
of  law  for  the  court,  except  when  there  is  no  dispute  about 
the  facts,  and  where  but  one  inference  can  be  drawn  from 
the  facts  by  reasonable  minds.  The  question  as  to  whether 
it  was  negligence  in  the  appellee  to  attempt  to  alight  from 
the  street-car  moving  at  the  rate  of  three  miles  per  hour,  en- 
cumbered with  bundles,  we  think  presents  a  question  for  the 
jury.     It  was  not  negligence  per  se. 

It  is  contended  that  the  verdict  is  not  supported  by  the 

evidence  for  the  reason  that  the  uncontradicted  evidence 

shows  that  many  months  before  the  commencement  of 

4.  this  action  there  had  been  paid  to  the  appellee  the 
sum  of  $300  in  settlement  and  satisfaction  of  his 

claim ;  that  he  had  executed  his  written  release  of  damages, 
and  that,  after  appellee  knew  and  understood  that  the  money 
paid  to  him  was  paid  by  the  appellant  in  payment  and  satis- 
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faction  of  his  claim  for  damages,  he  took  no  steps  to  rescind 
or  repudiate  the  contract,  but  affirmed  and  ratified  the  con- 
tract by  retaining  the  money.  Appellee  replied  to  appel- 
lant's affirmative  answer,  setting  up  the  release  and  compro- 
mise of  appellee's  claim,  by  the  general  denial,  plea  of  non 
est  factum  and  want  of  consideration,  and  these  were  the 
only  issues  raised  with  reference  to  the  release  relied  upon 
by  appellant.  There  was  no  issue,  and  could  be  none,  of  a 
ratification  of  the  contract  of  release.  If  the  contract  of  rcr 
lease  ever  had  existence,  the  appellant's  defense  was  com- 
plete, because  there  was  no  question  but  that  there  was  a  con- 
sideration to  support  it,  and  there  was  no  issue  raised  as  to 
its  having  been  obtained  by  fraud,  or  its  being  merely  void- 
able. If  it  never  had  an  existence  there  would  be  nothing 
to  ratify.  The  jury  found  in  answer  to  interrogatories  that 
the  contract  of  release  was  never  executed. 

The  appellee,  while  testifying  as  a  witness  in  his  own  be- 
half, was  asked  this  question:    **When  does  it  hurt  you?" 
(referring  to  his  wounded  leg).    To  which  he  replied : 

5.  ''Hurts  me  nearly  all  the  time,  and  there  is  a  big  hole 
in  there  yet,  in  the  bottom."     Appellant  moved  to 

strike  out  the  words,  ''and  there  is  a  big  hole  in  there  yet,  in 
the  bottom,"  for  the  reason  that  said  words  were  not  respon- 
sive  to  the  interrogatory,  and  there  was  no  claim  for  dam- 
ages for  such  injury.  This  motion  was  overruled  and  ex- 
ception reserved.  We  think  this  ruling  was  not  prejudicial. 
The  words  used  were  descriptive  of  appellee's  injury  and 
explanatory'  of  the  cause  of  his  pain. 

Objection  is  made  to  certain  questions  propounded  to  wit- 
ness Sister  Bertha,  for  the  alleged  purpose  of  testing  her 
ability  to  understand  the  language  spoken  by  appel- 

6.  lee.     The  question  was  not  properly  reserved.    When 
an  objection  is  made  to  a  question  propounded  to  a 

witness,  the  grounds  of  the  objection  must  be  clearly  stated, 
so  that  the  trial  court  may  understandingly  rule  upon  the 
point  raised. 
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Two  objections  were  made  by  appellant  to  questions  pro- 
pounded to  this  witness  relating  to  this  matter.     No  grounds 

were  stated  as  the  basis  of  the  first  objection,  and 
?•     when  the  objection  was  raised  the  second  time,  and 

the  grounds  of  objection  fully  and  properly  stated,  no 
ruling  was  ever  made  by  the  court  upon  the  objection,  and 
the  interrogatory  propounded  to  the  witness  was  never  an- 
swered. 

Another  ground  relied  upon  by  appellant  for  a  new  trial 
in  the  court  below  and  reversal  here  was  the  action  of  the 

court  in  permitting  the  appellee  to  make  marks  on  a 
8.     paper  and  to  exhibit  the  paper  in  evidence  for  the 

purpose  of  sustaining  his  claim  that  he  did  not  make 
his  mark  to  the  contract  of  release  relied  upon  by  appellant. 
The  objection  was  made  to  permitting  the  witness,  in  the 
presence  of  the  jury,  to  make  his  mark  upon  the  paper.  This 
could  not  have  harmed  appellant  had  not  the  court  subse- 
quently permitted  the  appellee  to  submit  the  marks  thus 
made  on  the  paper  to  the  inspection  of  the  jury,  for  the  pur- 
pose of  comparison  by  them  of  the  marks  thus  made  in  their 
presence  with  the  mark  claimed  by  appellant  to  have  been 
made  by  appellee  to  the  contract  of  release.  The  submission 
of  the  paper  in  evidence,  with  the  marks  upon  it,  was  not 
objected  to,  and  we  think,  therefore,  that  no  question  is  pre- 
sented to  this  court  upon  this  objection. 

Objection  is  made  to  numerous  instructions  given  by  the 
court  to  the  jury.  It  is  contended  by  the  appellee  that  the 
instructions  are  not  properly  in  the  record,  for  the  reason 
that  the  record  fails  to  show  that  the  instructions  were  filed, 
as  required  by  the  provisions  of  §544a  Bums  1905,  Acta 
1903,  p.  338,  §1.  The  statute  provides:  ''AH  instructions 
requested,  whether  given  or  refused,  and  all  instructions 
friven  by  the  court  of  its  own  motion,  shall  be  filed  with  the 
clerk  of  the  court  at  the  close  of  the  instructions  to  the 
jury.*'  The  record  shows  that  '*said  instructions  so  given 
by  the  court  to  the  jury  are  now  ordered  filed  and  made  part 
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of  the  record  in  this  cause,  and  the  same  are  in  the  words  and 
figures  following,  to  wit:  (Then  follows  the  instructions.) 
And,  as  we  understand  the  contention  of  the  appellee,  it  is 
that  this  record  does  not  show  the  filing  with  the  clerk  of 
the  instructions  given  by  the  court. 

The  filing  of  a  paper  required  by  law  to  be  filed  does  not 

consist  in  the  indorsement  of  the  fact  that  it  has  been  filed, 

made  upon  the  paper  by  the  officer  with  whom  it  is 

9.  filed.     If  the  paper  is  delivered,  by  the  person  whose 
duty  it  is  to  file  the  same,  to  the  proper  officer,  and  by 

him  received  and  kept  on  file  in  the  proper  place,  this  is  a 
filing  within  the  legal  meaning  of  the  word.  Engleman  v. 
State  (1850),  2  Ind.  •Ql,  52  Am.  Dec.  494;  Powers  v.  State 
(1882),  87  Ind.  144,  and  authorities  cited. 

The  instructions  given  by  the  court  to  the  jury  are  in  the 

hands  of  the  court.      They  are  not  presumed  to  be  in  the 

possession  of  either  party  to  the  cause.     The  clerk  of 

10.  the  court  is  the  proper  custodian  of  all  the  papers 
that  belong  to  the  court,  and  when  the  court,  having 

given  the  instructions  to  the  jury,  orders  that  they  be  filed 
and  made  a  part  of  the  record,  and  they  appear  in  the  rec- 
ord, the  prasumption  is  that  the  clerk  did  his  duty  and  re- 
tained possession  of  the  instructions  which  thus  appear  in  the 
record.  It  was  no  part  of  appellant's  duty  to  file  the  in- 
structions, and  as  before  remarked,  he  is  not  presumed 

11.  to  have  them  in  his  possession  for  the  purpose  of  fil- 
ing.    We  think  the  record  sufficiently  discloses  that 

the  instructions  were  properly  filed,  and  that  they  are  prop- 
erly a  part  of  the  record,  and  require  this  court  to  consider 
l]io  questions  that  were  raised  upon  them. 

It  is  claimed  that  instmction  six,  given  by  the  court,  is 

erroneous,  for  the  reason  that  the  court  informed  the  jurj' 

that  the  slightest  difference  in  the  weight  of  the  evi- 

12.  dence  was  a  preponderance,  and  that  a  fair  prepon- 
derance of  the  evidence  would  be  sufficient  to  justify 

it  in  returning  a  verdict  in  favor  of  the  party  in  whose  favor 
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such  preponderance  existed.  We  think  no  error  intervened 
in  giving  this  instruction.  The  terms,  **fair  preponderance 
of  the  evidence,"  is  often  used  in  an  instruction  to  the  jury, 
and  really  is  meaningless.  All  that  the  law  requires  is  that 
the  party  having  the  burden  of  the  issue  shall  have  a  pre- 
ponderance of  the  evidence,  and  this  means,  and  only  means, 
that  the  evidence  shall  be  in  some  degree  more  convincing  to 
sustain  his  contention  than  that  of  his  adversary. 

It  is  also  objected  to  this  instruction  that  it  invades  the 

province  of  the  jury,  in  that  the  court  informed  the  jury  that 

'*the  preponderance  of  the  evidence  does  not  neces- 

13.  sarily  lie  with  the  party  who  may  have  introduced  the 
greater  number  of  the  witnesses,  but  it  depends  upon 
the  greater  weight  of  evidence,  in  view  of  all  the  testimony 
and  the  facts  and  circumstances  in  evidence  before  you." 
We  do  not  think  that  these  instructions,  while  they  doubt- 
less were  of  no  value  to  the  jury,  were  in  any  way  harmful. 
They  did  not  undertake  to  invade  the  province  of  the  jury  by 
dictating,  or  intimating  to  the  jury,  what  weight  should  be 
given  to  the  testimony  of  witnesses,  or  to  any  item  of  evi- 
dence that  was  before  it,  but  simply  stated  an  abstract 
proposition  of  law. 

Objection  is  made  to  the  seventh  instruction,  given  by  the 
court.  In  this  instruction  the  court  informed  the  jury  that 
**the  gist  of  this  action  is  negligence,  and  unless  you  find 
from  a  fair  preponderance  of  the  evidence  that  the  injury  to 
the  plaintiff  resulted  in  some  manner  from  the  negligence, 
or  from  some  negligent  act,  of  the  defendant,  as  charged  in 
the  complaint,  you  should  find  for  the  defendant."  This  in- 
struction is  criticized  for  the  reason  that  it  justified  the  jury 
in  concluding  that  if  the  negligent  act  of  the  defendant  in 
jiny  degree,  however  remote,  may  have  in  some  manner  re- 
.sulted  in  the  appellee's  injury,  it  would  be  justified  in  find- 
ing in  favor  of  the  appellee,  although  such  negligence  was 
not  the  proximate  cause  of  the  injury. 

When  the  jury  return  answers  to  interrogatories  with  a 
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general  verdict,  and  the  special  facts  found  by  the  jury  in 
answer  to  the  interrogatories  show  that  erroneous  in- 

14.  structions  could  not  have  influenced  the  jury  adverse- 
ly to  the  appellant,  such  errors  will  not  justify  the 

reversal  of  the  judgment.  Indianapolis  St,  K.  Co,  v.  O'Don- 
ncll  (1905),  35  Ind.  App.  312;  Muncie  Pulp  Co,  v.  Koontz 
(1904),  33  Ind.  App.  532;  Baum  v.  Palmer  (1905),  165  Ind. 
513,  and  cases  cited. 

The  facts  specially  found  by  the  jury  show  that  the  ear 

from  which  appellee  alighted  at  the  time  he  was  injured  was 

going  at  the  rate  of  three  miles  per  hour  when  the  ap- 

15.  pellee  attempted  to  get  off ;  that  just  before  he  made 
the  attempt  he  was  standing  on  the  lower  step ;  that 

the  conductor  requested  him  to  get  off  when  he  did ;  that  the 
car  started  up  with  a  jerk  while  appellee  was  in  the  act  of 
getting  oflf ;  that  the  jerking  of  the  car  threw  appellee  down, 
and  was  the  proximate  cause  of  his  injury.  Treating  these 
facts  as  true,  as  we  must,  they  establish  that  the  negligent 
act  of  the  appellant  was  the  proximate  cause  of  appellee's  in- 
jury, and  render  the  instructions  complained  of  harmless. 
The  same  rule  disposes  also  of  appellant's  objection  to  in- 
struction thirteen  given  by  the  court. 

Objection  is  also  made  by  appellant  to  the  eighteenth  in- 
struction given  by  the  court,  for  the  reason  that  it  fails  to 
take  into  consideration  any  ratification  of  the  con- 

4.  tract  of  release  claimed  to  have  been  entered  into  be- 
tween the  appellant  and  appellee.  As  heretofore 
shown,  there  was  no  such  question  in  the  record,  the  jury 
finding  that  no  contract  of  release  was  ever  entered  into  be- 
tween the  parties. 

We  are  unable  to  discover  any  error  in  the  record  in  this 

case  that  will  justify  this  court  in  reversing  the  judgment 

of  the  court  below.     If  there  was  an  error,  it  was  the 

16.  failure  of  the  court  below  to  set  aside  the  verdict  of 
the  jury,  for  the  reason  that  it  failed  to  do  substantial 

justice  between  the  parties,  and  was  manifestly  contrary  to 
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the  weight  of  the  evidence.     This  is  a  mistake  we  have  no 
power  to  correct. 
Judgment  affirmed. 


United  States  Health  &  Accident  Insurance 
Company  v.  Clark. 

[No.  0,079.    Filed  February  28,  1908.] 

1.  Appeal. — Assignment  of  Errors.-^ urisdiction  of  8uhJect-M after 
and  Person, — ^An  assignment  on  appeal  that  the  court  had  no 
Jurisdiction  of  the  subject-matter  of  the  action  presents  no  ques- 
tion of  the  Jurisdiction  of  the  i)erson.    p.  348. 

2.  Same. — Jurisdiction  of  Subject-Matter. — Jurisdiction  of  the  sub- 
ject-matter of  an  action  means  Jurisdiction  of  the  class  of  cases 
to  which  the  case  In  question  belongs,    p.  348. 

3.  Courts.  —  Jurisdiction. — Contracts. — Insurance, — Circuit  courts 
have  general  jurisdiction  over  contracts,  including  those  of  insur- 
ance; and  jurisdiction  of  the  subject-matter  in  an  action  on  an 
insurance  policy  will  he  presumed,  until  the  contrary  is  shown, 
p.  349. 

4.  JuBisDiCTioN. — Of  Person. — Oenvral  Appearance. — Answer. — ^The 
filing  of  an  answer  to  the  merits  of  an  action  constitutes  a  general 
appearance,  and  is  a  waiver  of  the  right  to  question  the  court*s 
jurisdiction  over  the  person,    p.  349. 

5.  Same. — Insurance. — Foreign. — Statutes. — Circuit  courts  of  this 
State  have  jurisdiction  of  the  subject-matter  of  actions  for  the 
enforcement  of  insurance  policies  written  by  foreign  companies 
in  other  states,  §4798  Bums  1908,  Acts  1901,  p.  375,  failing  to 
restrict  jurisdiction  only  to  cases  in  which  the  insurance  was 
written  within  this  State,    p.  349. 

<».  INSUBAKCE. — Contracts. — Construction. — Insurance  policies  are 
construed  the  same  as  other  contracts,    p.  351. 

7.  Same. — Breach  of  Warranty. — Election. — ^The  breach  of  a  war- 
ranty contained  in  an  Insurance  policy  does  not  render  such  policy 
void,  though  It  so  stipulates,  but  gives  the  company  the  right  to 
avoid  the  same.    i).  351. 

8.  Pleading. — Anstrcr. — Insurance. — Election  to  Rescind. — Tender. 
— An  answer  In  rescission  of  an  Insurance  iwlicy,  because  of  a 
breach  of  warranty,  \Yhlch  fails  to  show  a  tender  of  the  money 
received  upon  such  policy.  Is  bad.    p.  351. 

0.  Tender. — Bills  of  ETchange. — Insurance.— A  bill  of  exchange 
convertible  at  any  bank  does  not  constitute  a  sufficient  tender, 
on  rescission  ot  an  Insurance  policy,  for  the  return  of  premiums 
received  thereon,    p.  351. 
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10.  Tbial. — Verdict, — Gvucral. — .1  timrcnt  to  httcrrofjatorics. — Con- 
flict.— Where  from  n  coiisi deration  of  the  facts  provable  under 
the  Issues,  the  answers  to  the  interrogatories  to  the  Jury  are 
necessarily  in  irrecom-llable  conflict  with  the  general  verdict,  the 
answers  control,    p.  354. 

11.  Insurance.  —  Breach  of  Warranty,  —  Rescission.  —  Tender. — 
Time  of. — Where  assured  died  on  August  15,  1903,  and  proofs  of 
death  were  furnished  September  21,  1903,  which  proofs  apprised 
the  company  of  facts  showing  breaches  of  assured's  warranties, 
a  tender  of  the  premiums  to  assured's  beneficiary  on  November  23, 
1905,  in  rescission  of  the  policy  is  too  late.    p.  354. 

12.  Same. — Rescission. — Reasonable  Time  for. — Question  for  Jury. 
— What  is  a  reasonable  time  in  which  an  Insurance  company 
should  elect  to  rescind  its  policy  for  a  breach  of  warranty  by 
assured,  is  ordinarily  a  question  for  the  Jury.    p.  355. 

13.  Trial. — Qeneral  Verdict. — Interrogatories. — Breach  of  War- 
ranty.— Rescission. — Insurance. — Where  the  answers  to  the  Inter- 
rogatories to  the  Jury,  In  an  action  on  an  Insurance  policy,  show 
that  the  assured's  application  contained  certain  untrue  state- 
ments; that  the  company's  agent  wrote  the  application;  that  as- 
sured made  no  false  answers,  and  that  assured's  glass  eye,  the 
subject-matter  of  one  alleged  breach,  was  plainly  visible  to  such 
agent,  are  not  In  necessary  conflict  with  a  general  verdict  for 
the  beneflciary,  since  the  agent  may  have  erred  in  writing  the 
answers  In  such  application,  his  shortcomings  being  chargeable  to 
the  company,    p.  3.56. 

14.  Insurance. — Proofs  of  Death. — Waiver. — Denial  of  Liability. — 
Denial  of  liability  within  the  time  for  filing  proofs  of  death  con- 
stitutes a  waiver  of  such  proofs,    p.  357. 

15.  Same. — Proofs  of  Death. — Waiver. — Principal  and  Agent. — 
General  agents  of  Insurance  companies,  or  agents  clothed  with 
apparent  general  authority,  may  waive  policy  stipulations,  though 
the  policy  expressly  provides  that  they  cannot,    p.  358. 

16.  Trial. — Instructions. — Refusal  of. — Where  the  case  has  been 
fairly  submitted,  upon  full  Instructions,  the  refusal  to  give  other 
instructions,  though  correct,  is  harmless,    p.  359. 

17.  Evidence. — Condition  and  Facial  Expression  of  Decedent. — In- 
surance.— Breach  of  Waranty. — Where  the  defense  to  an  action  on 
an  insurance  policy  Is  a  breach  of  warranty,  one  of  which  was 
that  assured  falsely  warranted  that  he  had  two  good  eyes,  evi- 
dence of  the  api)earance  of  his  face  at  death  is  material  as  show- 
ing whether  assured's  glass  eye  was  plainly  distinguishable  to 
the  company's  agent  at  the  time  of  the  execution  of  the  policy, 
p.  359. 

18.  Trial. — Interrogatories. — Failure  of  Evidence  to  Support. — 
yew  Trial. — Where  the  answers  to  the  Interrogatories  to  the 
Jury  are  not  in  necessary  conflict  with  the  general  verdict,  an 
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assignment  In  the  motion  for  a  new  trial,  tliat  some  of  sucli 
answers  are  not  supported  by  tlie  evidence,  presents  no  question, 
p.  360. 

19.  iNstTBAKCE.  —  Application. — Execution. — Mistakes, — Where  an 
Insurance  agent  solicited  the  assured  to  take  a  policy,  and 
checked  the  questions  in  the  application  as  they  walked  along, 
the  assured  signing  such  application  under  the  belief  that  the 
answers  had  been  truthfully  written  by  the  agent,  it  is  a  question 
for  the  jury,  under  all  of  the  circumstances,  whether  false  an- 
swers therein  were  made  by  the  assured  or  by  such  agent,    p.  360. 

20.  Appeal. — Death, — Affirmance, — Where  appellee  died  after  sub- 
mission and  before  affirmance,  the  decision,  on  appeal,  will  be 
entered  as  of  date  of  submission,    p.  361. 

Prom  Randolph  Circuit  Court ;  John  W,  Macy,  Judge. 

Action  by  Nellie  Clark  against  the  United  States  Health 
and  Accident  Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

White  &  Young,  for  appellant. 

James  W.  Brissey  and  John  E.  Ethell,  for  appellee. 

Myers,  J. — ^Appellee,  as  sole  beneficiary  under  an  accident 
insurance  policy  executed  by  appellant  to  her  husband,  Wil- 
liam E.  Clark,  brought  this  action  against  appellant  to  re- 
cover on  that  policy.  Appellant  sought  to  abate  this  action 
by  an  answer  in  two  paragraphs.  The  first,  on  the  ground 
that  the  court  did  not  have  jurisdiction  of  appellant,  the  sec- 
ond, upon  the  theory  that  the  court  did  not  have  jurisdic- 
tion over  the  subject-matter  of  the  action.  On  motion  the 
first  of  these  paragraphs  was  stricken  out.  A  demurrer  to 
the  second  was  overruled,  and  a  reply  in  general  denial  filed. 
The  issue  thus  formed  was  tried  by  the  court  and  determined 
in  favor  of  appellee.  Appellant  answered  the  complaint  in 
seven  paragraphs;  the  first  being  in  denial.  A  demurrer 
was  sustained  to  the  fifth  and  sixth  paragraphs  and  over- 
ruled to  the  second,  third,  fourth  and  seventh.  Appellee 
replied  by  a  verified  general  denial,  and  by  a  second  para- 
graph directed  to  the  fourth  paragraph  of  appellant's  an- 
swer.    The  issues  thus  joined  on  the  merits  of  the  contro- 
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versy  were  submitted  to  a  jury  for  trial,  resulting  in  a  ver- 
dict in  favor  of  appellee,  and  with  the  verdict  the  jury  re- 
turned answers  to  eighty-one  interrogatories.  Appellant's 
motion  for  judgment  on  the  answers  to  interrogatories  and 
its  motion  for  a  new  trial  were  overruled,  and  judgment  ren- 
dered for  $672.60. 

The  errors  relied  on  are:  (1)  The  court  has  no  jurisdic- 
tion of  the  subject-matter  of  the  action ;  (2)  the  court  erred 
in  sustaining  the  demurrer  to  the  fifth  and  sixth  paragraphs 
of  answer;  (3)  the  court  erred  in  overruling  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict;  (4)  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

Appellant,  in  support  of  its  first  assignment,  relies  upon 
propositions,  in  effect,  that  courts  of  this  state  obtain  juris- 
diction over  foreign  insurance  companies  and  the  subject- 
matter  of  the  action  by  virtue  of  special  laws  applicable  to 
such  companies  only,  and  that  the  laws  relative  to  foreign 
companies  and  corporations  regarding  service  of  process  do 
not  apply;  that,  in  order  to  give  the  courts  of  this  State 
jurisdiction  over  the  subject-matter  of  an  action,  it  must  ap- 
pear that  the  liability  for  which  suit  is  brought  took  place  in 
and  grew  out  of  the  special  business  to  be  transacted 

1.  by  such  companies  doing  business  in  this  State.    Under 
this  assignment  the  question  of  jurisdiction  over  ap- 
pellant is  not  presented.     The  question  is :  did  the  trial  court 
have  jurisdiction  over  the  subject-matter  of  this   action? 
**By  jurisdiction  of  the  subject-matter  is  meant  jurisdic- 
tion of  the  class  of  cases  to  which  the  particular  case 

2.  belongs."     Chicago,  etc,  R,  Co.  v.  Sutton    (1892), 
130  Ind.  405,  410.    See,  also,  McCoy  v.  Able  (1892), 

131  Ind.  417.  Upon  the  face  of  the  complaint  it  appears 
that  appellant,  a  foreign  insurance  company,  on  August  7, 
1903,  in  consideration  of  a  premium  then  received,  executed 
to  William  E.  Clark  a  policy  of  insurance  on  his  life  in  the 
sum  of  $600;   that  appellee  was  the  sole  beneficiary  named 
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in  that  policy ;  that  appellant  agreed  to  pay  said  sum  in  the 
event  said  William  E.  Clark  should  lose  his  life  by  violent, 
external  or  accidental  means ;  that  on  August  15,  1903,  said 
William  E.  Clark  died  as  the  result  of  injuries  received  by 
falling  from  a  scaffold.  It  also  appears  that  decedent  in  his 
lifetime  performed  all  the  conditions  and  stipulations  of  the 
contract  on  his  part  to  be  performed.  Other  allegations  are 
found  showing  proof  of  death  and  a  liability, from  appellant 
to  appellee. 

The  subject-matter  of  this  action  was  one  of  contract,  and 

belonged  to  a  class  within  the  jurisdiction  of  the  court  in 

which  the  action  was  brought;   and,  this  being  true, 

3.  it  follows  that  jurisdiction  of  the  subject-matter  will 
be  presumed  until  the  contrary  is  made  to  appear.    By 

the  plea  in  abatement,  the  jurisdiction  of  the  court  as  to  the 
subject-matter  of  the  action  was  challenged,  and  on  the  issue 
thus  raised,  the  trial  court  decided  against  appellant.  On 
that  issue  no  further  steps  were  taken  and  no  question  saved 
for  review.  A  portion  of  appellent's  argument  seems  to  be 
upon  the  theory  that  the  court  did  not  have  jurisdic- 

4.  tion  of  appellant.  This  argument  is  not  applicable 
to  the  assignment,  and,  if  it  were,  the  filing  of  an  an- 
swer to  the  merits  of  the  cause  amounted  to  a  general  ap- 
pearance and  gave  the  court  full  jurisdiction  over  the  person 
of  appellant.  American  Mut,  Life  Ins.  Co,  v.  Mason  (1902), 
159  Ind.  15,  20,  and  cases  there  cited;  Williams  v.  State 
(1907),  169  Ind.  384.  The  court  having  obtained  jurisdic- 
tion of  the  parties  to  the  action,  and  such  action  being 

5.  founded  upon  a  demand  growing  out  of  the  business 
in  which  appellant  was  engaged,  and  of  the  class 

which  the  court  had  the  right  to  hear  and  determine,  the  fact 
that  the  contract  sued  on  was  executed  in  another  state  will 
not  affect  the  court's  jurisdiction  over  the  subject-matter. 
By  statute  it  was  unnecessary  that  the  claim  of  appellee 
should  grow  out  of  any  business  or  transaction  had  by  ap- 
pellant in  this  State.    §4798  Burns  1908,  Acts  1901,  p.  375. 
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Appellant  has  not  pointed  out  any  fact  in  the  record,  or 
statutes  of  this  State  governing  foreign  insurance  companies, 
nop  do  we  know  of  anything  which  prohibits  a  court  of  gen- 
eral jurisdiction,  having  jurisdiction  of  the  parties,  from  ad- 
judicating the  merits  presented  by  the  issues  in  this  cause. 

The  fifth  and  sixth  paragraphs  of  answer  count  upon  a 
breach  of  warranty  as  a  defense  to  the  action  on  the  policy. 
The  breach  averred  relates  to  certain  statements  of  fact  re- 
garding the  insured's  age,  vision,  medical  and  surgical  treat- 
ment. The  answer  further  alleges  that  appellant  was  ig- 
norant of  the  facts  so  stated  in  the  insured's  application  for 
insurance;  that  such  facts  were  all  peculiarly  within  the 
knowledge  of  the  insured;  that  appellant  relied  upon  such 
statements  and  was  induced  thereby  to  issue  said  policy; 
that  said  policy  was  issued  in  consideration  of  the  premiums 
and  of  the  statements  and  agreements  in  the  schedule  in- 
dorsed thereon  and  made  a  part  thereof,  which  statements 
were  warranted  to  be  true ;  that  the  insured  agreed  that  if 
any  statements  in  the  application  were  untrue  the  policy 
should  be  null  and  void;  that  said  statements  relative  to 
age,  vision,  medical  and  surgical  treatment,  and  so  warranted 
to  be  true,  were  false,  and  known  by  said  insured  to  be  false 
at  the  time  they  were  made,  and  averring  wherein  such  an- 
swers were  untrue.  In  addition  to  the  facts  common  to  both 
paragraphs,  it  is  averred  in  the  sixth  paragraph  that  the  in- 
sured misrepresented  certain  facts  concerning  himself,  which 
were  material  to  the  risk ;  that  as  soon  as  appellant  discov- 
ered that  said  answers  and  statements  of  fact  had  been  mis- 
represented, and  before  the  bringing  of  this  action,  it  mailed 
to  appellee  a  bill  of  exchange,  payable  at  any  bank,  for  the 
sum  of  $5,  the  same  being  the  premiums  paid  by  the  insured 
on  account  of  said  policy;  that  appellee  refused  to  accept 
said  bill  of  exchange,  and  returned  the  same  to  appellant. 
The  application,  which  was  made  a  part  of  each  of  these  an- 
swers, contains  many  other  statements  and  answers  concern- 
ing the  insured,  and  about  which  there  is  no  complaint. 
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Prom  any  facts  appearing  in  either  of  these  paragraphs 

the  contract  was  one  which  the  parties  might  lawfully  make, 

but  it  is  not  without  the  rules  of  law  applicable  to 

6.  contracts  generally,  expressly  authorizing  a  rescission 
for  a  breach  of  warranty.    For  the  breaches  averred 

the  contract  provides  that  it  shall  be  void,  but  by  law  it  is 
made  voidable  at  the  election  of  the  insurer,  upon  the  the- 
ory  that  the   warranties  are  for  its  sole  benefit,  and  any 
breach  may  be  waived  by  it  and  the  contract  contin- 

7.  ued  in  force.     Masonic,  etc.,  Assn.  v.  Beck   (1881), 
77   Ind.   203.     Both   paragraphs  show   an   election 

on    the    part    of    the    insurer    to    rescind    the    contract, 

but  they  are  insufl&cient  for  the  reason  that  neither  avers 

facts    showing    a    return    or    offer    to  .return,    by    legal 

tender,  the  money  paid  upon  the  faith  of  the  prom- 

8.  ised  indemnity.     Modern  Woodmen,  etc.,  v.  Vincent 
(1907),  40  Ind.  App.  711;    Qlens  Falls  Ins.  Co.  v. 

Michael  (1907),  167  Ind.  659,  8  L.  R.  A.  (N.  S.)  708;  Aetna 
Life  Ins,  Co.  v.  Bockiing  (1907),  39  Ind.  App.  586;  Supreme 
Lodge,  etc.,  v.  Metcalf  (1896),  15  Ind.  App.  135;  Gray  v. 
National  Benefit  Assn.  (1887),  111  Ind.  531;  2  Joyce,  In- 
surance, §1398;  Selhij  v.  Mutual  Life  Ins,  Co.  (1895),  67 
Fed.  490.     It  appears  that  appellant  tendered  to  ap- 

9.  pellee  a  bill  of  exchange  for  the  amount  of  the  pre- 
miums received  on  account  of  the  policy  in  suit.     A 

bill  of  exchange  is  not  money  in  any  sense,  and  is  not  made 
a  legal  tender  by  any  statutory  enactment.  Boyd  v.  Olvey 
(1882),  82  Ind.  294,  298;  Martin  v.  Bott  (1897),  17  Ind. 
App.  444,  450;  Goss  v.  Boiven  (1885),  104  Ind.  207.  There 
was  no  error  in  sustaining  a  demurrer  to  each  of  these  para- 
graphs. 

Appellant  insists  that  its  motion  for  judgment  on  the  an- 
swers to  interrogatories  should  have  been  sustained  for  the 
reason  (1)  that  the  court  had  not  jurisdiction  of  the  subject- 
matter  of  the  action;  (2)  that  such  answers  show  a  breach 
of  warranty;    (3)  that  final  proofs  of  death  were  not  fur- 
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nished  to  the  company  according  to  the  terms  of  the  policy. 
The  answers  material  to  the  questions  presented  show  that 
the  insured  signed  a  written  application  for  insurance ;  that 
he  correctly  stated  to  appellant's  agent  his  age  as  thirty- 
eight  years,  and  it  was  so  stated  in  the  application  at  the  time 
it  was  executed;  that  the  application  was  changed  after  it 
was  signed ;  that  decedent  truthfully  answered  all  questions 
asked  him  by  appellant's  agent;  that  the  insured  had  no 
knowledge  of  any  false  answers  or  statements  in  such  appli- 
cation; that  the  insured  had  lost  the  sight  of  his  right  eye 
and  was  wearing  a  glass  eye  at  the  time  he  executed  the  ap- 
plication ;  that  the  loss  of  such  eye  was  plainly  noticeable  to 
an  ordinary  observer ;  that,  by  the  use  of  ordinary  care,  ap- 
pellant's  agent  could  have  known  of  the  defect  in  decedent's 
vision;  that  appellant  had  actual  notice  of  the  insured's 
death  within  ten  days  after  it  occurred ;  that  final  or  affinnar 
tive  proofs  of  death,  as  provided  in  the  policy,  were  waived 
by  appellant's  general  agent  August  16,  1903,  by  agreeing 
to  secure  proofs  of  death  and  to  forward  same  to  the  com- 
pany; that  liability  under  the  policy  was  not  denied  for 
failure  to  give  written  notice  of  death  within  ten  days,  or 
for  failure  to  make  proof  of  death  within  thirty  days  from 
date  of  death  before  the  commencement  of  this  action ;  that 
the  written  application  of  the  .insured  was  made  a  part  of 
the  policy  of  insurance,  copied  on  the  back  of  the  policy; 
that  said  application  contained  the  following  statement : 

**I  hereby  apply  for  a  policy  of  insurance  in  the  United 
States  Health  and  Accident  Insurance  Company  of 
Saginaw,  Michigan,  to  be  based  upon  the  following 
statement  of  facts,  all  of  which  I  warrant  to  be  com- 
plete and  true,  and  I  agree,  if  any  of  said  statements 
shall  be  untrue  in  any  respect,  then  said  policy  and 
insurance  shall  be  null  and  void.  ♦  ♦  ♦  j  further 
agree  to  accept  the  policy  subject  to  all  of  its  provi- 
sions, conditions  and  limitations,  and  to  pay  the  month- 
ly premiums  of  $2  in  advance  without  notice." 

The  following  statements  are  in  the  application :    *'I  have 
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never  been  ruptured  or  otherwise  injured,  or  suffered  the 
loss  of  a  limb,  or  sight  of  either  eye."  **My  hearing  or 
vision  is  not  impaired."  **I  have  not  had  any  medical  or 
surgical  treatment  during  the  past  five  years  except  as  here- 
in stated."  **I  have  not  been  disabled  by  accident  or  ill- 
ness during  the  past  five  years  to  exceed  in  the  aggregate 

weeks. "    Each  of  said  statements  was  answered 

only  by  check  mark.  Said  policy  of  insurance  contained 
the  following: 

"In  consideration  of  the  premium,  and  of  the  state- 
ments and  agreements  of  the  schedule  indorsed  hereon 
and  made  a  part  hereof,  which  statements  the  assured 
makes  on  the  acceptance  of  the  policy  and  warrants 
to  be  true,  does  hereby  insure  the  person  described  in 
said  schedule.  •  •  •  The  terms  and  conditions  of 
this  policy  cannot  be  waived  or  altered  by  any  agent, 
nor  shall  notice  to  any  agent  or  knowledge  of  his  or 
any  other  person  be  held  to  eflFect  a  waiver  or  change 
in  this  contract  or  in  any  part  of  it.  No  change  what- 
ever in  this  policy  and  no  waiver  of  its  provisions  shall 
be  valid  unless  an  indorsement  is  added  thereto,  signed 
by  the  president  or  secretary  of  the  company,  express- 
ing such  change  or  waiver.  •  •  •  Failure  to  give 
written  notice  to  the  company  at  Saginaw,  Michigan, 
within  ten  days  from  date  of  injury  or  beginning  of 
illness,  by  reason  of  which  claim  is  to  be  made,  shall 
invalidate  all  claims  hereunder.  Notice  given  to  any 
agent  shall  not  constitute  notice  to  the  company,  unless 
afBrmative  proof  of  loss  *  ♦  •  is  furnished  to  the 
company  at  Saginaw,  Michigan,  within  thirty  days 
from  date  of  death.  •  ♦  •  All  claims  based  thereon 
shall  be  forfeited  to  the  company." 

The  answers  further  show  that  the  insured  lost  his  eye  in 
the  year  1890 ;  that  he  received  medical  treatment  for  knife 
wounds  in  1902 ;  that  at  the  time  the  policy  was  issued  the 
insured  lived  in  St.  Louis,  Missouri,  and  was  working  on  the 
agricultural  building  at  the  World's  Pair  grounds,  and  was 
so  living  and  working  when  on  August  15,  1903,  he  was 
killed  by  a  fall  from  a  scaffold ;  that  appellant  mailed  to  ap- 
VoL.  41—23 
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pellee  a  bill  of  exchange  for  $5,  that  being  the  sum  of  all  the 
premiums  paid  by  the  insured,  which  bill  of  exchange  appel- 
lee returned  to  appellant;  that  the  insured  died  intestate, 
leaving  appellee,  his  wife,  and  two  minor  children ;  that  no 
administrator  was  ever  appointed  to  take  charge  of  the  assets 
of  the  insured ;  that  appellant  on  November  23,  1905,  by  or- 
der of  court,  paid  to  the  clerk  of  the  court  below  $5,  the  pre- 
miums received,  for  the  persons  legally  entitled  to  receive  the 
same. 

The  question  presented  by  this  assignment  is  determined 

from  a  consideration  of  the  issues,  general  verdict,  and  the 

facts  found  by  the  answers ;   and,  if  from  such  con- 

10.  sideration  it  appear  that  a  material  fact  so  found  by 
the  jury  is  in  irreconcilable  conflict  with  the  general 

verdict  under  the  issues,  and  both  cannot  stand,  it  would  be 
error  to  overrule  the  motion  for  judgment  on  such  answers, 
and  render  judgment  on  the  general  verdict.  Bemis  In- 
dianapolis Bag  Co,  v.  Krentler  (1907),  167  Ind.  653;  Ckve- 
land,  etc.,  R,  Co.  v.  Hayes  (1906),  167  Ind.  454.  The  first 
reason  in  support  of  this  motion  is  not  well  taken,  as  will  be 
seen  from  our  discussion  of  the  first  assignment  of  error. 

The  second  reason  in  support  of  appellant's  motion  for 

judgment  is  without  merit,  even  if  it  be  conceded  that  the 

answers  show  a  breach  of  warranty.      The  answers 

11.  show  that  the  insured  died  August  15,  1903.     The 
money  received  for  premiums   appellant   paid  into 

court  November  23, 1905.  The  record  discloses  the  fact  that 
this  action  was  commenced  February  2,  1904.  While  the 
answers  to  interrogatories  do  not  show  when  the  proofs  of 
death  were  made,  or  when  appellant  was  apprised  of  the  al- 
leged false  answers,  yet  it  does  appear  from  exhibit  C,  made 
a  part  of  the  fourth  paragraph  of  answer,  that  this  proof 
was  made  September  21,  1903,  and  received  by  appellant  on 
September  23,  1903,  which  proofs  advised  appellant  of  every 
alleged  breach.  In  Horner  v.  Loive  (1902),  159  Ind.  406, 
411,  it  is  said:     **But  being  possessed  of  the  fruits  of  the 
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contract  as  ultimately  made,  it  became  necessary  for  appel- 
lee [in  this  case  appellant]  to  elect  as  to  the  status  that  the 
transaction  should  assume.  If  he. would  have  accomplished 
a  rescission,  it  was  his  duty  so  to  elect  with  reasonable 
promptitude,  and  to  return  or  oflPer  to  return  whatever  of 
value  he  had  received  by  the  contract.  By  an  omission  to 
pursue  this  course  he  affirmed  the  contract/'  Selby  v.  Mur 
tual  Life  Ins,  Co,,  supra^  was  a  case  where  the  defendant 
pleaded  a  breach  of  warranty  in  bar  of  an  action  on  the  pol- 
icy and  in  passing  on  the  sufficiency  of  the  answer  the  court 
uses  the  following  language:  ''This  answer  is  defective  for 
the  reason  that  it  shows  only  a  right  to  rescind  the  contract. 
A  complete  defense  on  the  ground  of  a  breach  of  the  war- 
ranty could  be  made  only  by  alleging  that  the  defendant  had 
claimed  and  exercised  its  right  within  a  reasonable  time,  and 
that  there  had  been  an  actual  rescission  of  the  contract,  or 
at  least  the  answer  should  disaffirm  the  contract,  and  plead 
a  tender  of  the  premiums.  3  Am.  and  Eng.  Ency.  Law,  929- 
932;  2  Parsons,  Contracts  (7th  ed.),  •677-*681.  This  objec- 
tion is  not  answered  by  saying  that  the  legal  representatives 
of  the  deceased  may  recover  the  premiums,  and  that  the  de- 
fendant is  not  required  to  make  a  tender  to  this  plaintiff. 
Conceding  that  a  tender,  to  be  valid,  must  be  made  to  the 
legal  representative,  it  is  nevertheless  essential  to  a  rescis- 
sion of  the  contract  that  the  defendant  should  return,  or  at 
least  offer  in  good  faith  to  return,  the  premiums  to  whom- 
soever may  be  lawfully  entitled  to  receive  the  same.'' 

In  the  case  at  bar,  if  we  may  infer  that  appellant  was  not 
aware  of  the  alleged  breaches  until  the  proof  of  loss  was  fur- 
nished, the  answers  show  that  it  was  more  than  two  years 
after  receiving  such  proof,  and  about  twenty-two  months 
after  this  suit  was  brought,  before  appellant  actually  re- 
turned the  money  received  from  the  insured  on  account  of 
the  contract  in  suit.    What  is  a  reasonable  time  is  or- 

12.  dinarily  a  question  of  fact,  and  certainly,  in  view  of 
this  record,  it  will  not  do  to  say,  as  a  matter  of  law. 
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that  appellant  restored  the  status  quo  *' within  a  reasonable 
time,"  or  **with  reasonable  promptitude,"  when  the  jury  by 
their  general  verdict  found  as  a  fact  that  it  did  not.  See 
Fishbeck  v.  Phenix  Ins.  Co.  (1880),  54  Cal.  422;  Schreiber 
V.  Oerman-American  Hail  Ins.  Co.  (1890),  43  Minn.  367, 
45  N.  W.  708. 

Further  considering  these  answers  in  connection  with  the 
alleged  breaches  and  general  verdict,  and  with  all  reason- 
able intendments  in  favor  of  the  latter,  we  may  as- 

13.  sume  that  the  evidence  under  the  issues  proved  that 
appellant,  through  its  agent  at  St.  Louis,  solicited  and 
took  from  the  insured  the  application  upon  which  the  policy 
in  suit  was  issued.  The  general  verdict  amounts  to  a  find- 
ing that  the  insured  made  no  false  answers  or  statements  in 
this  application.  The  answers  show  that  the  insured  truth- 
fully answered  all  questions  asked  him  by  said  agent,  and 
that  he  had  no  knowledge  of  any  false  answers  or  statements 
in  said  application,  and  that  he  had  lost  an  eye  was  plainly 
noticeable  to  an  ordinary  observer.  The  jury  also  find  that 
certain  statements  found  in  the  application  regarding  the 
insured's  vision  and  surgical  treatment  during  the  five  years 
next  before  its  execution  were  not  true.  This  statement  of 
the  record  at  first  impresses  one  with  the  belief  that  there  is 
a  conflict  between  the  answers  and  the  general  verdict,  but 
upon  reflection  it  will  be  seen  that  there  is  no  serious  antago- 
nism, and  both  may  be  true  upon  the  assumption  that  the 
application  was  actually  prepared  by  the  company's  agent, 
who,  instead  of  recording  the  truth  as  related  to  him  by  the 
insured,  negligently  and  falsely,  and  without  the  knowledge 
of  the  applicant,  wrote  false  answers,  and,  as  applied  to  the 
insured,  permitted  false  statements  to  remain  in  the  appli- 
cation, thereby  bringing  the  case  within  the  doctrine  an- 
nounced by  the  court  in  Picket  v.  Phenix  Ins.  Co.  (1889), 
119  Ind.  291,  297,  where  it  is  said:  *'An  agent,  authorized 
to  take  applications  for  insurance,  should  be  deemed  to  be 
acting  within  the  scope  of  his  authority  where  he  fills  up  the 
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blank  application  of  insurance ;  and  if,  by  his  fault  or  neg- 
ligence, it  contains  a  misstatement  not  authorized  by  the  in- 
structions of  the  party  who  signed  it,  the  wrong  should  be 
imputed  to  the  company,  and  not  to  the  assured.  Rawley 
V.  Empire  Ins.  Co.  [1867],  36  N.  Y.  550.  And  when  the 
agent  thus  authorized  by  his  company  to  take  applications 
for  insurance,  without  the  knowledge  of  the  applicant,  writes 
false  answers  to  questions  contained  in  the  application,  con- 
trary to  the  directions  of  the  applicant,  who  makes  true  an- 
swers to  such  questions,  the  company  will  be  estopped  by  the 
answers  thus  written  by  its  agent.  Plumb  v.  Cattaraugus, 
etc,  his,  Co.  [1858],  18  N.  Y.  392,  72  Am.  Dec.  526;  Union 
Mut.  Ins.  Co.  V.  WUkinson  [1871],  13  Wall.  222,  20  L.  Ed. 
617;  American  Life  Ins.  Co.  v.  MaJione  [1874],  21  Wall. 
152,  22  L.  Ed.  593 ;  New  Jersey  Mut.  Life  Ins.  Co.  v.  Baker 
[1876],  94  U.  S.  610,  24  L.  Ed.  268."  See,  also.  Home  Ins. 
Co.  V.  Sylvester  (1900),  25  Ind.  App.  207;  Bowlus  v.  Phe- 
nix  Ins.  Co.  (1892),  133  Ind.  106,  117,  20  L.  R.  A.  400; 
Rogers  Y.  Phenix  Ins.  Co.  (1890),  121  Ind.  570,  582. 

Referring  to  the  third  reason,  it  will  be  observed  that  ap- 
pellant, answering  the  complaint,  averred  that  appellee 
failed  to  furnish  final  proof  of  loss  within  the  time 
14.  required  by  the  policy  in  suit.  To  this  answer  appel- 
lee replied,  admitting  that  final  proof  of  loss  was  not 
furnished  within  thirty  days,  but  alleged  that  on  August  16, 
1903,  appellant  had  actual  notice  of  such  loss,  and  that  by 
accepting  such  final  proof,  without  objection,  after  said  thir- 
ty-day limit,  and  by  retaining  and  acting  upon  the  same,  and 
by  never  refusing  to  pay  said  claim  on  account  of  such  fail- 
ure to  make  proof  of  .loss  within  the  time  limit  aforesaid,  and 
within  thirty  days  after  August  15,  1903,  by  denying  any 
liability  whatever  on  account  of  said  policy,  solely  on  the 
ground  that  the  insured  attempted  to  defraud  appellant  by 
false  and  fraudulent  answers  in  his  application,  thereby 
waived  further  notice  and  final  proof  of  loss.  The  authori- 
ties are  numerous,  holding  that  the  provision  in  an  insur- 
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ance  contract  requiring  notice  is  waived  where  the  insurer 
repudiates  and  denies  liability  under  the  contract.  In 
Bowltis  V.  Phenix  Ins.  Co,,  supra,  at  page  120,  it  is  said: 
**The  elementary  principle  that  where  a  contract  is  repudi- 
ated, or  where  a  party  absolutely  denies  liability  under  it, 
performance  of  stipulations  requiring  notice,  demand,  or  the 
like,  are  waived,  fully  applies  to  contracts  of  insurance. 
Little  V.  Phoenix  Ins.  Co.  [1877],  123  Mass.  380,  25  Am. 
Rep.  96."  And  see  Ohio  Farmers  Ins.  Co.  v.  Vogel  (1906), 
166  Ind.  239,  3  L.  R.  A.  (N.  S.)  966;  Commercial  Union 
Assur.  Co.  V.  State,  ex  rel.  (1888),  113  Ind.  331;  Fidelity 
&  Casualty  Co.  v.  Sanders  (1904),  32  Ind.  App.  448,  453; 
Dwelling-IIouse  Ins.  Co.  v.  Dowdall  (1896),  159  111.  179; 
Rokes  V.  Amazon  Ins.  Co.  (1879),  51  Md.  512,  34  Am.  Rep. 
323;   16  Am.  and  Eng.  Ency.  Law  (2d  ed.),  937. 

Regarding  the  authority  of  an  agent  to  waive  conditions 

not^vithstanding  inhibitions  in  policies,  the  rule  is  well  stated 

in  1  Joyce,  Insurance,  §439,  as  follows:    **We  deduce, 

lit.  however,  the  rule  that  the  tendency  of  the  weight  of 
authority  at  the  present  day  is  against  making  re- 
strictions in  the  policy  upon  an  agent's  authority  conclusive 
i:pon  the  assured  and  that  the  company,  or  any  agent  with 
general  or  unlimited  powers,  clothed  with  an  actual  or  ap- 
parent authorization,  may  either  orally,  or  in  writing,  waive 
any  written  or  printed  condition  in  the  policy,  notwithstand- 
ing such  restrictions,  and  many  cases  apply  this  rule,  even 
though  the  policy  provides  that  a  distinct  specific  agreement 
qhall  be  indorsed  thereon,  or  otherwise  prescribes  a  particu- 
lar mode  of  waiver  or  that  only  certain  persons  can  waive, 
and  there  would  be  no  valid  reason  why  if  the  agent  may 
waive  the  restriction  in  the  first  case  he  may  not  in  the  lat- 
ter, for  such  restrictions  are  declared  to  be  ineffectual  to 
limit  the  legal  capacity  of  the  company  to  bind  i4self  by 
waiving  conditions  of  the  policy  through  an  agent  acting 
within  the  real  or  apparent  scope  of  his  authority.  So  it  is 
held  that  although  the  policy  may  stipulate  that  a  waiver  can 
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only  be  established  by  a  written  agreement,  indorsed  on  the 
policy,  yet  a  waiver  by  acts  in  pais  may  be  shown  by  parol 
testimony."  For  the  reasons  stated,  this  assignment  of 
error  must  fail.  * 

The  first  sixteen  reasons  in  support  of  appellant's  motion 

for  a  new  trial,  in  the  order  presented  in  appellant's  brief, 

refer  to  instructions  given  and  instructions  tendered 

16.  by  appellant  and  refused  by  the  court.      We  have 
carefully  considered  these  instructions,  and  as  it  will 

answer  no  good  purpose  to  take  the  time  and  space  to  con- 
sider them  separately,  sufiice  it  to  say  that  many  of  the 
points  made  against  the  instructions  given,  and  in  support  of 
instructions  refused,  have  been  considered  and  decided 
against  appellant's  contention  under  other  assignments. 
Looking  to  all  of  the  instructions  given,  we  are  of  the  opin- 
ion that  they  fully  and  fairly  inform  the  jury  as  to  the  law 
controlling  this  case  as  presented  by  the  issues  and  the  evi- 
dence as  given  to  the  jury.  True,  some  of  the  instructions 
tendered  by  appellant  might  properly  have  been  given,  but 
upon  an  examination  of  these  instructions  it  will  be  seen  that 
they  are  fully  covered  by  instructions  given  by  the  court 
upon  its  own  motion.  As  we  see  this  record,  the  court  com- 
mitted no  error  in  giving  or  refusing  to  give  instructions  for 
which  this  case  should  be  reversed. 

The  seventeenth  reason  is  based  upon  the  ruling  of  the 

court  in  permitting  appellee,  over  appellant's  objection,  to 

answer  the  following  question:     **Tell  the  jury  the 

17.  condition  and  facial  expression  of  the  decedent,  Wil- 
liam E.  Clark,  on  August  7,  1903."    The  objection 

urged  was  that  the  question  did  not  call  for  evidence  tending 
to  prove  or  disprove  any  issue  tendered,  and  because  it  asked 
for  an  opinion  of  the  witness.  We  think  the  question  fairly 
considered  called  for  a  description  rather  than  an  opinion. 
Appellant  by  its  answers  averred  that  the  insured  had  lost 
an  eye  prior  to  the  execution  of  the  application  for  insur- 
ance, that  this  fact  was  peculiarly  within  his  knowledge,  and 
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that  he  had  made  a  false  statement  regarding  his  vision. 
There  was  no  error  in  this  ruling. 

The  eighteenth  reason,  so  far  as  it  presents  any  ques- 
tion, is  fully  covered  by  the  nineteenth,  assigning  that  the 
verdict  is  not  sustained  by  sufficient  evidence  and  is 

18.  contrary  to  law..  That  part  of  the  eighteenth  relying 
on  the  proposition  that  the  answers  to  certain  desig- 
nated interrogatories  are  not  supported  by  suflScient  evi- 
dence, in  view  of  our  disposition  of  the  motion  for  judgment 
on  the  answers  to  interrogatories,  presents  no  question  for 
decision.  Sievers  v.  Peters,  etc,  Lumber  Co,  (1898),  151 
Ind.  642;  Scott  v.  Collier  (1906),  166  Ind.  644. 

In  support  of  the  nineteenth  reason  appellant  says:  **The 

evidence  shows  certain  of  said  answers  and  statements  to  be 

wholly  false  and  untrue,  therefore  the  policy  of  insur- 

19.  ance  is  null  and  void."    It  appears  from  the  evidence 
that  one  of  appellant's  agents  on  August  6,  1902,  at 

the  World 's  Fair  grounds  in  St.  Louis,  Missouri,  during  the 
noon  hour,  and  while  W.  E.  Clark,  the  insured,  with  five  or 
six  others  were  eating  dinner,  obtained  from  him  an  applica- 
tion for  a  policy  of  insurance ;  that  the  agent  wrote  up  the 
application  for  the  company,  wrote  the  answers  to  the  ques- 
tions in  the  application,  and  made  check  marks  to  the  state- 
ments; that  said  agent,  testifying  on  behalf  of  defendant, 
was  asked  the  question:  ''What  do  these  check  marks  indi- 
cate?'' To  which  question  appellee  objected,  and  the  court 
announced  that  **the  check  marks  could  not  bind  the  appli- 
cant unless  they  were  explained  to  him.  The  objection  was 
sustained."  Appellant  did  not  further  pursue  this  subject. 
The  agent,  being  asked  to  give  the  conversation  that  took 
place  between  Clark  and  himself,  said:  '*As  we  went  along, 
the  question  and  then  the  answer  would  be  given."  And 
the  evidence  shows  that  on  completion  of  the  answers  the 
application  was  handed  to  Clark,  and  he  signed  it.  The  ap- 
plication was  later,  by  said  agent,  delivered  to  Mr.  Dela- 
plane,  of  St.  Louis,  who,  on  behalf  of  the  company,  issued 
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the  policy,  and  the  same  was  delivered  to  Clark  on  August 
7,  1903,  and  a  premium  of  $5  collected  from  him.  Prom  all 
of  the  evidence  before  the  jury  they  might  reasonably  have 
inferred  that  Clark  had  no  actual  knowledge  of  the  contents 
of  either  the  application  or  the  policy,  from  personal  inspec- 
tion or  by  reading  the  same,  and  in  making  up  the  applica- 
tion he  relied  solely  upon  said  agent,  who  failed  to  call  the 
applicant's  attention  to  all  the  statements,  or  negligently 
checked  the  statements  without  reading  the  same.  The  age 
of  the  insured  stated  in  the  application  being  in  dispute  by 
reason  of  the  uncertainty  of  the  figures,  whether  twenty- 
eight  or  thirty-eight,  was  a  question  for  the  jury,  thirty- 
eight  being  the  applicant's  true  age.  Looking  to  all  of  the 
evidence  a&  disclosed  by  the  record,  and  keeping  in  mind  that 
its  weight  was  wholly  within  the  jury's  province,  we  are  of 
the  opinion  that  it  was  suflScient  to  support  the  verdict. 
Having  considered  all  the  assignments  of  error  argued  by 
appellant  and  finding  no  reversible  error,  the  judgment  is 
afl&rmed. 

Its  having  been  suggested  that  the    appellee    has 
20.    died  since  the  submission  of  this  cause,  the  judgment 
on  appeal  is  ordered  entered  as  of  the  date  of  sub- 
mission. 


Hollowell  et  al.  v.  Smith  Agricultural 
Chemical  Company. 

[No.  6,233.    Filed  February  28,  1008.] 

1.  Corporations. — Foreign. — Agents, — Right  to  Do  Business, — Jur- 
isdiction.—Contract  s.-SecUon  3453  Bums  1901,  §3022  R.  S.  1881, 
providing  that  every  a^ent,  of  a  foreign  corporation,  in  this  State 
shall  file  with  the  cleric  of  the  circuit  court,  a  certificate  of 
authority,  and  §4099  Bums  1908.  §3023  R.  S.  1881,  providing  that, 
an  a  condition  precedent  to  the  right  to  do  business,  sucii  agent 
shall  fiie  a  certificate  authorizing  the  company  to  l)o  sued  upon 
any  claim  arising  out  of  tlie  transactions  of  such  agent,  do  not 
appiy  to  transactions  between  the  company  and  such  agent,  nor 
to  the  acts  of  a  nonresident  manager  wiio  enters  tliis  State  for 
the  purpose  of  sppoiating  agents,    p.  302. 
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2.  Sales. — Implied  Warranty  of  Fitness. — Contracts. — A  contract 
by  which  nn  agent  agrees  to  take  any  of  his  principars  unsold 
fertilizer,  on  hand  at  a  certain  date,  at  a  certain  price,  cannot  be 
enforced,  where  the  fertilizer,  when  delivered  to  the  agent,  was 
unsalable  and  unfit  for  the  purposes  intended,    p.  3G3. 

3.  Same. — Conditional. — Demand. — Contracts. — A  contract  provid- 
ing that  the  agent  will  purchase  his  principal's  unsold  fertilizer 
at  an  agreed  price,  if  the  principal  so  requests,  is  not  enforceable 
until  a  request  is  made.    p.  363. 

From  Orange  Circuit  Court;   TJwmas  B.  Buskirk,  Judge. 

Action  by  the  Smith  Agricultural  Chemical  Company 
against  George  W.  Hollowell  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.     Reversed. 

Perry  McCart,  for  appellants. 

RoBY,  C.  J. — ^Action  by  appellee  to  recover  upon  a  written 
contract  averred  to  have  been  entered  into  with  appellants. 
By  such  contract,  which  was  made  in  Orange  county,  appel- 
lee appointed  appellants  as  its  agents  for  the  sale  of  fertil- 
izer in  said  county,  compensation  to  be  made  by  a  commis- 
sion on  the  goods  sold.  A  copy  of  the  contract  is  made  an 
exhibit.  It  is  also  averred  that  the  appellee  was  a  corpora- 
tion duly  organized  under  the  laws  of  the  state  of  Ohio.  To 
this  pleading  appellants  filed  a  verified  answer  in  abatement, 
setting  up  a  total  failure  of  appellee  to  comply  with  the  pro- 
visions of  the  statute  requiring  agents  of  foreign  corpora- 
tions to  file  evidence  of  authority  and  the  consent  of  such 
corporation  to  be  sued  in  the  courts  of  this  State  in  regard  to 
transactions  had  therein.  §3453  Bums  1901,  §3022  R.  S. 
1881;   §4099  Bums  1908,  §3023  R.  S.  1881. 

The  court  sustained  a  demurrer  for  want  of  facts  to  this 
answer,  to  which  ruling  appellants  excepted,  and  upon  which 
they  have  assigned  error.  The  provisions  of  the  stat- 
1.  ute  are  applicable  to  persons  who  propose  to  engage  in 
business  in  this  State  as  agents  for  foreign  corpora- 
tions, but  not  to  transactions  by  an  agent  in  the  conduct  of 
the  business  of  the  corporation  which  has  no  permanency  in 
this  State.      Such  statutes  do  not  apply  to  a  nonresident 
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manager  or  agent  who  comes  to  this  State  for  the  purpose  of 
appointing  agents.  D.  S.  Morgan  &  Co.  v.  White  (1885), 
101  Ind.  413;  Wilscm  v.  Ohio  Farmers  Ins.  Co.  (1905),  164 
Ind.  462. 

The  assignment  that  the  court  erred  in  overruling  appel- 
lants' motion  for  a  new  trial  presents  the  question  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  finding.    The 

2.  commission  contract  between  the  parties  is  a  some- 
what extended  instrument.    The  appellants  have  fully 

discharged  their  engagements  thereunder,  and  the  only  claim 
made  against  them  is  based  upon  the  following  written  un- 
dertaking, signed  by  appellants,  which  was  made  on  the 
same  day  that  the  agency  contract  was  made : 

**  Should  any  fertilizer  that  I  shall  order  of  you  re- 
main unsold  on  December  1,  1902,  I  agree  to  purchase 
same  and  pay  yon  therefor  at  above-named  prices, 
December  1, 1903,  if  you  so  request.'* 

The  evidence  is  uncontradicted  that  the  unsold  fertilizer 
which  the  terms  of  said  agreement  might  cover  was  deliv- 
ered to  appellants  in  an  unsalable  condition.  The  contract 
cannot  be  made  to  apply  to  goods  not  reasonably  fit  for  the 
purpose  for  which  they  were  intended.  Glucose  Sugar,  etc., 
Co.  v.  Climax  Coffee,  etc.,  Co.  (1907),  40  Ind.  App.  182 ;  Oil- 
Well  Supphj  Co.  V.  Watson  (1907),  168  Ind.  603. 

The  evidence  is  also  insufficient  in  that  it  does  not  show 
a  request  by  appellee,  made  before  suit  was  brought, 

3.  that  appellants  purchase  the  unsold  fertilizer  ordered 
by  them. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  appellants'  motion  for  a  new  trial 
and  for  further  proceedings. 
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Banta  et  al.  v.  Smith. 

[No.  (U27.     Filed  March  10,  1908.] 

1.  Appeal. — Briefs, — Alleged  errors  not  diseusaed  are  waived, 
p.  306. 

2.  Descent  and  Distribution. — Widoirer^s  Rights  in  Deceased 
Wife's  Real  Estate. — Entoppel,— Waiver, — Under  §3016  Bums 
1908,  Acts  1891,  p.  71,  §1,  a  widower,  unless  he  is  estoi>ped,  or  has 
waived  his  right,  is  entitled  to  one-third  of  his  deceased  wife's 
real  estate  subject  to  its  proportion  of  the  wife's  antenuptial  debts, 
p.  366. 

3.  Estoppel. — Mortgages, — Deseent  and  Distribution. — A  husband 
who  joins  his  wife  in  a  mortgage  of  her  lands  to  pay  her  debt,  the 
mortgage  stipulating  that  the  mortgagors  agree  to  pay  the  debt 
secured,  is  e8tor)i)ed,  upon  his  wife's  death,  from  asserting  his 
marital  rights  to  such  land.    i).  366. 

From  Noble  Circuit  Court ;  Joseph  W,  Adair,  Judge. 

Action  by  John  R.  Smith  against  DeWitt  C.  Banta  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

H.  G.  Zimmerman,  for  appellants. 

R.  P.  Barr  and  L.  W,  Welker,  for  appellee. 

Watson,  J. — This  was  an  action  in  ejectment  by  appellee 
against  appellants.  The  cause  was  tried  by  the  court  with- 
out a  jury.  Special  findings  with  conclusions  of  law  thereon 
were  made. 

The  court  found  that  appellee  was  the  owner  of  the  land 
in  question  and  entitled  to  possession,  and  a  judgment  was 
rendered  accordingly. 

The  special  findings  were,  in  substance,  that  Mary  C.  Ban- 
ta was  the  owTier'in  fee  simple  of  certain  described  real  es- 
tate. She  died  intestate,  leaving  surviving  her  DeWitt  C. 
Banta,  her  husband;  Earl  Z,  and  Bessie  Banta,  and  L^ila 
Grubb,  her  children,  who  were  the  sole  heirs.  An  adminis- 
trator was  appointed.  There  being  no  personal  property 
out  of  which  the  debts  of  the  estate  could  be  paid,  the  admin- 
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istrator  petitioned  the  Noble  Circuit  Court  to  authorize  him 
to  sell  said  real  estate,  the  petition  alleging  that  the  personal 
property  was  insufficient  to  pay  the  debts ;  that  claims  filed 
and  allowed  aggregated  $260,  and  that  those  filed  and  pend- 
ing were  in  the  sum  of  $2,421.51 ;  that  decedent  owned  said 
real  estate  in  fee  simple;  that  appellee  held  seven  promis- 
sory notes,  in  the  sum  of  $2,200,  executed  by  decedent  and 
her  husband,  DeWitt  C.  Banta,  secured  by  a  mortgage  on 
said  real  estate,  and  he  claims  a  lien  on  said  realty;  that 
said  notes  and  mortgage  were  given  for  the  purchase  money 
of  said  real  estate.  The  petition  also  avers  the  death  of  the 
intestate,  enumerates  the  surviving  heirs,  and  alleges  that 
the  widower's  share  in  the  estate  is  subject  to  sale  to  satisfy 
said  mortgage  lien.  The  administrator  .prayed  for  an  order 
of  the  court  to  sell  said  real  estate,  including  the  husband's 
share,  and  made  DeWitt  C.  Banta,  Winifred,  Earl  Z.,  and 
Bessie  Banta,  Lewis  and  Leila  Grubb,  John  R.  Smith,  Chris- 
tian Butz,  and  Daniel  Zimmerman  defendants  thereto.  Each 
of  said  defendants  was  duly  served  with  process,  and  ap- 
peared and  filed  answers  and  cross-complaints.  Upon  the 
hearing  the  court  ordered  all  the  real  estate  to  be  sold  to  sat- 
isfy said  mortgage  and  notes.  By  the  terms  of  the  mortgage 
the  mortgagors  agreed  to  pay  the  mortgage  debt  without  re- 
lief from  valuation  laws.  Notice  of  the  sale  was  given,  and 
the  land  was  sold  for  $3,010.  The  sale  was  approved  by  the 
court,  and  the  administrator  was  ordered  to  execute  a  deed 
to  the  purchaser,  appellee  herein,  which  deed  was  duly  re- 
corded. DeWitt  C,  Winifred,  Earl  Z.,  and  Bessie  Banta 
were  unlawfully  in  possession  of  said  land  at  the  commence- 
ment of  this  action,  and  refused  to  deliver  possession  of  the 
same.  The  conclusions  of  law  were  that  John  R.  Smith  was 
the  owner  in  fee  simple  of  the  real  estate  in  question,  and 
that  appellants  were  unlawfully  in  possession  of  the  same. 

DeWitt  C.  Banta  appealed,  assigning  as  errors  (1)  the 
conclusions  of  law  on  the  special  findings;  (2)  the  overrul- 
ing of  bis  motion  for  a  new  trial;   (3)  the  judgment  is  not 


866  APPELLATE  COURT  OP  INDIANA, 

Baiita  r.  Smith — 41  lud.  App.  3G4. 

fairly  supported  by  the  evidence;  (4)  the  judgment  is 
against  the  weight  of  evidence. 

The  only  question  discussed  in  the  briefs  is  whether  the 
court    making   the    order   of   sale    had   jurisdiction 

1.  so  to  do.     The  other  assignments  of  error,  not  being 
discussed,  need  not  be  considered. 

A  widower  takes  one-third  of  his  deceased  wife's  real  es- 
tate subject  to  its  proportion  of  the  wife's  antenuptial  debts. 
§3016  Bums  1908,  Acts  1891,  p.  71,  §1.     This  right 

2.  is  absolute  except  in  cases  in  which  the  right  has  been 
waived  by  some  agreement,  either  antenuptial  or  post- 
nuptial, or  where  the  surviving  husband  is  estopped  to  deny 
the  power  of  the  court  to  order  the  sale  of  his  share  of  such 
estate.  Leach  v.  Kains  (1897),  149  Ind.  152;  Huffman  v. 
Copeland  (1894),  139  Ind.  221;  Roach  v.  ^yhite  (1884),  94 
Ind.  510. 

*  *  The  husband  who  by  joining  with  the  wife  enables  her  to 
mortgage  her  estate,  as  she  could  not  otherwise  do,  said  mort- 
gage containing  an  agreement  to  pay  the  debt  se- 

3.  cured,  is  estopped  from  denying  the  jurisdiction  of 
the  court  to  sell  all  the  land  thus  mortgaged."    Her- 

bert  V.  Rupertus  (1903),  31  Ind.  App.  553.  See,  also,  Pear- 
son V.  Kepner  (1902),  29  Ind.  App.  92. 

The  special  findings  show  that  DeWitt  C.  Banta  joined 
with  his  wife,  Mary  C.  Banta,  in  the  execution  of  the  mort- 
gage on  the  described  real  estate;  that  said  mortgage  con- 
tained a  promise  to  pay  the  debt  which  the  mortgage  se- 
cured ;  and,  further,  that  said  DeWitt  C.  Banta  was  surety 
on  the  notes  given  for  the  money  loaned  to  the  wife  for  the 
purchase  of  the  land.  For  the  reasons  given,  DeWitt  C. 
Banta  is  estopped  to  question  the  jurisdiction  of  the  court 
which  ordered  the  sale  of  all  the  mortgaged  real  estate. 

Judgment  affirmed. 
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Cummins  v.  Grimes. 

[No.  0,084.    Filed  March  10,  1908.] 

Easements. — Implied, — Light. — Vendor  and  Purchaser. — Deeds. — 
A  deed,  absolute  upon  its  face,  executed  to  one-half  of  a  two-story 
building,  a  stairway  next  to  the  center  of  the  grantor's  side  load- 
ing to  the  second  floor,  and  %  hallway  of  substantially  the  same 
width  as  the  stairway  extending  forward  from  the  head  of  the 
stairs  to  a  window,  on  the  grantee's  side,  which  furnished  light 
for  the  stairway,  does  not  Impliedly  contain  a  reservation  of  an 
easement  to  the  light  from  such  window. 

Prom  Elkhart  Circuit  Court ;  James  S.  Dodge,  Judge. 

Suit  by  Stephen  M.  Cummins  against  Ellen  E.  Grimes. 
From  a  decree  for  defendant,  plaintiflf  appeals.    Affirmed. 

Van  Fleet  &  Van  Fleet,  for  appellant. 
James  H.  State,  for  appellee. 

Rabb^  J. — Appellant  was  the  owner  of  a  building  in  the 
city  of  Elkhart.  The  building  was  two  stories  high,  the  low- 
er story  being  divided  into  two  business  rooms,  the  upper 
story  being  used  for  oflSces  and  residence  purposes.  The 
second  story  of  the  building  was  reached  by  a  stairway 
from  the  street  entrance  of  the  building  running  up  the 
center  to  a  hall  which  extended  the  full  length  of  the 
building.  The  stairway  and  hallway  were  taken  in  equal 
parts  oflP  of  the  space  occupied  by  the  two  business  rooms. 
In  the  front  end  of  the  hall,  facing  the  street,  was  a  window 
designed  to  light  the  hallway.  In  front  of  the  window,  and 
extending  the  fuU  length  of  the  building,  was  a  veranda. 
The  building  was  set  four  feet  and  three  inches  back  from 
the  street  line,  and  the  veranda  extended  out  to  the  street 
line.  The  stairway  was  three  feet  wide.  The  hallway  from 
the  head  of  the  stairs  to  the  rear  end  was  five  feet  wide.  The 
window  in  the  front  of  the  hall  was  two  feet  and  ten  inches 
wide  and  nine  feet  high.  The  hallway  from  the  head  of  the 
stairs  to  the  front  end  was  the  same  width  as  the  stairs. 
Doors  opened  from  the  hallway  into  apartments  on  either 
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side  of  the  hall  in  the  second  story.  The  appellant  sold,  and 
by  a  general  warranty  deed,  conveyed  to  the  appellee  and 
her  husband,  without  reservation  or  exception,  one  of  the 
rooms  and  the  ground  upon  which  it  stood.  The  husband 
dying,  the  appellee  became  the  owner  of  the  entire  title  to 
the  property  conveyed  to  both  by  the  appellant.  Subse- 
quently the  appellee,  desiring  to  improve  her  building,  ex- 
tended her  wall  separating  her  storeroom  from  the  stairway 
out  to  the  street  line,  carrying  it  out  nineteen  inches  on  a 
direct  line  with  the  original  wall,  and  thence  sixteen  inches 
over  to  the  line  called  for  by  her  deed  in  front  of  said  win- 
dow, and  from  thence  on  out  to  the  street  line. 

Appellant  brought  suit  in  two  paragraphs,  alleging  sub- 
stantially these  facts,  with  many  others  that  are  unneces- 
sary, and  a  mere  verbal  dressing  of  the  material  facts.  In 
the  first  paragraph  he  sought  a  mandatory  injunction  against 
the  continuance  of  the  wall  in  front  of  the  hall  window,  and 
in  the  second  he  claimed  damages  for  the  obstruction  of  the 
same.  A  demurrer  was  sustained  to  the  first  paragraph  of 
the  complaint,  and  overruled  as  to  the  second.  The  cause 
was  put  at  issue,  a  jury  trial  had,  a  verdict  returned  in  favor 
of  appellee,  appellant's  motion  for  a  new  trial  overruled,  and 
judgmenl  rendered  against  appellant  on  the  verdict.  The 
overruling  of  appellant's  demurrer  to  the  second  paragraph 
of  the  complaint,  and  his  motion  for  a  new  trial,  are  as- 
signed as  errors  here. 

It  is  the  contention  of  the  appellant  that,  although  his 
deed  to  the  appellee  and  her  husband  carried  the  title  to  the 
premises  upon  which  the  wall  in  question  was  built,  yet,  from 
the  nature  of  the  structure,  there  was  an  implied  reservation 
of  an  easement  in  the  hall  and  stairway,  and  that  the  win- 
dow and  the  light  that  came  through  it  upon  the  hallway 
were  essential  parts  of  that  easement,  and  therefore  appellant 
had  an  implied  reservation  of  the  right  to  the  unobstructed 
light  through  this  window  for  the  full  enjoyment  of  his 
easement.      On  the  other  hacid,  it  is  the  contention  of  the 
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appellee  that  appellant's  right  that  is  insisted  upon  is  an 
easement  in  the  light  from  the  window,  that  there  has  been 
no  disturbance  of  his  right  to  use  the  hallway,  the  stairway 
or  the  window,  and  that  there  can  be  no  such  thing  as  an 
implied  easement  in  the  light;  and  in  this  contention  we 
believe  the  appellee  is  supported  by  reason  and  precedent. 
In  the  ease  of  Keiper  v.  Klein  (1875),  51  Ind.  316,  the  plain- 
tiff and  defendant  owned  adjoining  properties  in  the  city  of 
LaPayette,  both  deriving  title  from  the  same  grantor,  the 
plaintiff's  title  being  junior  to  that  of  the  defendant.  When 
the  parties  purchased  their  property  there  was  a  storeroom 
on  each  property,  and  a  vacant  piece  of  ground  between  the 
storeroom  on  the  property  purchased  by  the  defendant  and 
the  storeroom  on  the  property  purchased  by  the  plaintiff. 
This  vacant  piece  of  ground  was  a  part  of  the  tract  pur- 
chased apd  conveyed  to  the  plaintiff.  At  the  time  the  de- 
fendant bought  his  property  there  was  a  window  in  the  build- 
ing purchased  by  him  opening  out  on  this  vacant  ground, 
and  deriving  light  therefrom.  The  plaintiff,  desiring  to  im- 
prove his  property,  claimed  the  right  to  build  upon  this  va- 
cant ground,  thereby  closing  up  the  defendant's  window. 
The  defendant  denied  his  right  so  to  do,  and  claimed  an  ease- 
ment in  the  light  from  the  window.  The  suit  was  brought 
by  the  plaintiff  to  quiet  his  title  as  against  this  claim,  and 
it  was  held  by  the  court,  after  a  careful  review  of  all  the  au- 
thorities bearing  upon  the  subject,  that  the  deed  from  the 
common  grantor  carried  no  implied  easement  in  the  defend- 
ant's favor  to  light  and  air  from  the  vacant  space  described, 
and  that  the  plaintiff,  although  holding  the  junior  title,  and 
standing,  so  far  as  the  controversy  between  the  parties  was 
concerned,  in  the  shoes  of  the  grantor  in  the  deed,  had  the 
right  to  build  a  wall  in  front  of  the  defendant's  window.  It 
is  conceded  by  the  appellant  that  this  case  correctly  states  the 
law ;  but  it  is  sought  to  distinguish  this  case  from  the  case 
at  bar,  in  the  fact  that  here  the  window  obstructed  lights  a 
Vol.  41—24 
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hall  that  belongs,  not  to  the  appellant  alone,  but  to  him  in 
common  with  the  appellee.  We  think  that  this  is  a  distinc- 
tion without  a  difference.  If  the  hall  that  is  lighted  by  the 
window  belonged  entirely  to  the  appellant,  was  entirely  upon 
his  premises,  then  he  unquestionably  would  have  no  ease- 
ment in  the  light  from  the  window.  It  is  the  obstruction  of 
this  light  which  is  sought  to  be  enjoined.  We  think  the  case 
of  Keiper  v.  Klein,  supra,  conclusive  on  these  questions 
against  the  appellant 's  contention. 
Judgment  affirmed. 


State,  ex  rel.  Nussear,  v.  Breeden. 

[No.  6,311.     Filed  March  10,  1908.] 

1.  Bastardy. — Evidence, — Opportun  ity, — Presumptions. —  Uiila\rf ul 
sexual  Intercourse  cannot  be  presumed  from  mere  opportunity, 
p.  371. 

2.  Evidence. — Time  of  iiexual  Intercourse. — Bastardy. — B?ridence 
as  to  tlie  times  of  alleged  sexual  Intercourse  must  be  confined,  in 
bastardy  cases,  to  about  the  time  of  conception,    p.  372. 

3.  Bastardy. — Evidence. — Reputation  for  Morality. — A  defendant 
who  admits  continuous  acts  of  sexual  intercourse  with  relatrix 
about  the  time  of  conception,  cannot  escape  liability  in  a  bastardy 
case,  merely  because  the  reputation  of  the  relatrix  for  morality 
is  bad.    p.  372. 

Prom  Orange  Circuit  Court;   Thomas  B.  Buskirk,  Judge. 

Prosecution  by  the  State  of  Indiana,  on  the  relation  of 
Ezza  M.  Nussear,  against  Alonzo  Breeden.  From  a  judg- 
ment for  defendant,  the  State  appeals.     Reversed. 

Samuel  R.  Lambdin,  Bayless  Harvey  and  W.  H.  VoyleSy 
Prosecuting  Attorney,  for  the  State. 
Arthur  McCart,  for  appellee. 

RoBY,  C.  J. — Complaint  for  bastardy,  trial  without  a  jury, 
finding  and  judgment  for  defendant,  motion  for  new  trial 
overruled.  The  State  appeals.  Errors  relied  upon  are  pre- 
sented by  the  assignment  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 
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The  relatrix  testified  that  she  had  intercourse  with  the 
defendant  in  August,  1904,  and  that  he  then  promised  to 
marry  her;  that  she  went  to  Mitchell  on  July  4,  1905,  was 
with  defendant  all  afternoon,  had  intercourse  with  him 
twice,  and  that  the  child  was  then  begotten ;  that  she  subse- 
quently had  intercourse  with  him  in  July,  August  and  Sep- 
tember, and  told  him  of  her  pregnancy.  She  further  testi- 
fied: **I  asked  him  if  he  intended  to  marry  me  and  he  said 
he  did."  She  was  twenty  years  old,  and  a  washerwoman. 
Various  witnesses  testified  to  having  seen  the  parties  at 
Mitchell  on  the  day  named,  and  a  witness  testified  that  about 
tw^o  months  later  appellee  told  him  that  the  relatrix  went  to 
Mitchell  with  another  man,  naming  him,  but  that  he  (appel- 
lee) took  her  away  from  him,  and  went  out  and  had  inter- 
course with  her  twice.  The  child  was  born  March  16,  1906. 
The  relatrix  and  her  mother  testified  that  on  Monday  pre- 
ceding the  birth  the  relatrix  fell  down  some  steps,  began  to 
complain,  and  continued  to  do  so  until  the  child  was  bom. 
To  oppose  this  evidence  the  defendant  introduced  four  wit- 
nesses who  testified  to  the  **  general  reputation  of  the  relatrix 
in  the  neighborhood  where  she  lives  for  morality.'*  Three 
of  them  said  it  was  bad  and  one  said  it  was  good. 

The  defendant  testified,  and  did  not  deny  that  he  was  the 
father  of  the  child,  nor  did  he  controvert  any  other  part  of 
the  testimony  of  the  relatrix,  but  contented  himself  with 
stating  that  William  Stalcup  told  him  in  July,  1905,  that  he 
(Stalcup)  had  connection  frequently  with  the  relatrix,  the 
appellee  further  testifying:  **I  told  him  [Stalcup]  I  had 
sexual  intercourse  with  the  relatrix  on  July  4,  1905.''  Stal- 
cup denied  making  such  statement  in  any  form. 

Norman  Bird  testified,  over  objection,  that  he  saw  the 
relatrix   alone   with   a  person   named   at  the   lower 

1.  sulphur  spring  in  Paoli  in  February,  1905.  Un- 
lawful sexual  intercourse  is  not  presumed  from 
mere  opportunity  {Walker  v.  State,  ex  rel.  [1905], 
165     Ind.     94),     while     intercourse     with     others     than 
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the     defendant     must     be     limited     to     about    the     time 
when    the    pregnancy    began.     {State,    ex    rel.,    v. 

2.  Phillips    [1892],    5    Ind.    App.    122).     The    court 
therefore    erred    in    overruling    the    objection    to 

this  testimony. 

There  is  no  evidence  in  the  record  supportive  of  the  find- 
ing.    A  defendant  who  admits  intercourse  at  the  time  the 
relatrix  testifies  the  child  was  begotten,  who  does  not 

3.  deny  continued  commerce  with  her,  both  before  and 
after  that  time,  accomplished  by  a  promise  of  mar- 
riage repeated  after  the  fact  of  pregnancy  is  known  to  him, 
cannot  escape  liability  for  the  support  of  the  child  bj^  proof 
that  the  reputation  of  the  relatrix  for  morality  in  the  neigh- 
borhood where  she  lives  is  not  good. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings. 


Landgraf  v.  Griffith. 

[No.  6,343.     Filed  March  10,  1908.] 

1.  Bankbuptcy. — Fraud, — Discharge, — Public  Policy, — ^Public  pol- 
icy forbids  the  discharge  of  a  bankrupt  from  his  liabilities  in- 
curreil  through  fraud  while  acting  in  an  official  or  fiduciary 
capacity,  whether  such  liabilities  are  in  the  form  of  a  Judgment 
or  otherwise,    p.  376. 

2.  Same,— Fraudy lent  Taking  of  Vote. — Discharge, — ^Defendant's 
fraudulent  securing  of  possession  of  a  note  executed  by  defendant 
to  plaintiff  does  not  amount  to  a  fraud  so  that  the  debt  evidenced 
by  such  note  is  not  the  subject  of  a  discharge  In  bankruptcy,  such 
note  being  mere  evidence  of  a  contract  debt  free  from  fraud, 
p.  376. 

3.  Same. — Preferences. — Validity, — ^PlalntiflTs  surrender  to  defend- 
ant of  a  note  payable  to  him  by  defendant,  In  consideration  of 
the  full  payment  of  said  note  by  said  defendant  after  his  dis- 
charge in  bankruptcy,  constitutes  a  fraud  upon  the  other  credit- 
ors; and  the  proof  of  the  debt  evidenced  by  such  note,  though 
reduced  to  a  Judgment,  in  bankruptcy  constitutes  a  discharge 
thereof,    p.  376. 
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Prom  Marion  Circuit  Court  (14,302) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Norbert  Landgraf  against  DeWitt  C.  GriflBth. 
Prom  a  judgment  for  defendant,  plaintiflp  appeals.  Af- 
firmed. 

Oeorge  Young,  for  appellant. 

Chambers,  Pickens,  Moores  &  Davidson,  for  appellee. 

CoMSTOCK,  J. — Appellant  recovered  judgment  by  default 
before  a  justice  of  the  peace  of  Marion  county  against  appel- 
lee for  $162.50.  He  commenced  the  present  action  upon 
said  judgment  on  August  14,  1905.  The  complaint  alleges, 
in  substance,  that  on  April  18,  1900,  appellant  filed  in  the 
office  of  a  justice  of  the  peace  his  complaint  for  damages  in 
the  sum  of  $162.50 ;  that  a  trial  of  said  cause  was  duly  had 
and  judgment  rendered  against  the  appellee  in  favor  of  ap- 
pellant for  said  amount,  together  with  costs ;  that  said  judg- 
ment was  due  and  unpaid;  and  that  a  copy  of  said  com- 
plaint is  filed  with  appellant's  complaint,  as  exhibit  A,  and 
made  a  part  thereof. 

In  the  complaint  before  the  justice  of  the  peace  it  was  al- 
leged that  the  plaintiff  was  on  October  15,  1899,  the  owner 
of  a  certain  promissory  note,  dated  April  13,  1895,  and 
signed  by  said  defendant;  that  said  note  was  given  for  a 
valuable  consideration;  that  the  defendant  represented  to 
the  plaintiflp  that  he  was  going  to  apply  immediately  for  a 
discharge  in  bankruptcy  according  to  the  laws  of  the  United 
States ;  that  he  did  jiot  want  said  plaintiff  to  lose  the  amount 
of  money  due  on  said  note,  and  if  plaintiflp  would  surrender 
said  note  to  him  he  would  immediately  apply  for  a  dis- 
charge in  bankruptcy  and  would  pay  plaintifP's  eliaim  in 
full;  that  plaintiflp,  believing  such  statements  were  tnie, 
and  relying  on  such  statements  made  by  said  defendant,  re- 
turned said  note  to  said  defendant;  that  said  statements 
were  false  and  made  for  the  purpose  of  deceiving  said 
plaintiflp;   that  said  defendant  did  not  intend  to  apply  for 
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a  discharge  in  bankruptcy,  and  never  had  any  intention 
of  so  doing,  and  has  never  applied  for  a  discharge  in  bank- 
ruptcy ;  that  said  statements  were  made  for  the  purpose  of 
securing  possession  of  said  note,  thus  destroying  all  evi- 
dence of  said  indebtedness,  and  to  defraud  said  plaintiff, 
etc. 

Defendant  answered  in  three  paragraphs.  The  first  was 
a  general  denial,  which  was  subsequently  withdrawn.  The 
second  and  third  paragraphs  of  answer  alleged  that  on  April 
30,  1900,  defendant  filed  his  voluntary  petition  in  bank- 
ruptcy in  the  proper  district  court  of  the  United  States,  and 
that  with  this  petition  he  filed  schedules  A  and  B,  as  required 
by  law,  and  set  forth  therein  the  names  of  all  of  his  cred- 
itors, and  the  nature  and  amount  of  the  debts  due  said  cred- 
itors, and  a  list  of  all  property  owned  by  defendant  on  said 
date ;  that  among  other  debts  listed  in  said  schedule  A  was 
the  debt  due  Norbert  Landgraf,  the  plaintiflP  herein;  that 
defendant  was  duly  adjudged  bankrupt  on  April  30,  1900; 
that  plaintiflP  herein  was  duly  notified  of  the  filing  by  de- 
fendant of  such  petition  in  voluntary  bankruptcy,  and  that 
thereafter,  on  May  26,  1900,  said  plaintiflf  herein  filed  in 
said  district  court  his  proof  and  claim  against  the  estate  of 
the  defendant ;  that  on  September  9,  1900,  a  judgment  upon 
the  merits  was  entered  in  said  cause  by  said  district  court, 
whereby  said  claim  was  allowed  as  a  general  claim  against 
the  estate  of  said  bankrupt ;  that  said  claim  so  filed  and  al- 
lowed was  the  identical  claim  and  judgment  mentioned  in 
the  plaintiflf 's  complaint  herein,  and  upon  which  plaintiflf 
now  seeks  to  maintain  an  action  against  the  defendant  here- 
in, and  that  said  district  court  is  and  was  a  court  of  compe- 
tent jurisdiction,  having  jurisdiction  of  the  subject-matter  in 
said  cause  and  of  the  parties  thereto;  that  thereafter,  to 
wit,  on  January  8,  1901,  the  defendant,  under  the  acts  of 
congress  relating  to  bankruptcy,  was  discharged  by  said  dis- 
trict court  from  all  debts  provable  against  his  estate,  includ- 
ing the  debt  theretofore  due  the  plaintiflf  herein. 
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A  demurrer  for  want  of  facts  to  each  of  said  paraj^aplis 
was  overruled,  and  the  plaintiff  replied,  in  substance,  that 
section  seventeen  of  the  bankruptcy  law  (30  Stat.,  p.  550,  U. 
S.  Comp.  Stat,  1901,  p.  3428)  enumerates  certain  indebt- 
edness which  shall  not  be  affected  by  a  discharge  of  bank- 
ruptcy, as  follows,  to  wit:  **(2)  *  *  *  judgments  in 
actions  for  frauds,  or  obtaining  property  by  false  pretenses 
or  false  representations,  or  for  wilful  and  malicious  injuries 
to  the  person  or  property  of  another;"  **(4)  *  *  * 
[debts]  created  by  his  fraud,  embezzlement,  misappropria- 
tion or  defalcation  while  acting  as  an  officer  or  in  any  other 
fiduciary  capacity." 

The  judgment  upon  which  he  is  asking  judgment  in  the 
circuit  court  is  one  for  fraud  in  obtaining  possession  of 
said  promissory  note  by  false  and  fraudulent  representa- 
tions. Said  reply  then  recites  the  facts  set  out  in  the 
complaint  filed  before  the  justice  of  the  peace  in  relation  to 
the  note  in  controversy,  and  that  the  judgment  rendered  in 
the  court  of  said  justice  of  the  peace  is  the  same  judgment 
which  the  defendant  claims  was  liquidated  by  the  judgment 
in  bankruptcy,  as  charged  in  his  said  second  and  third  para- 
irraphs  of  answer.  A  demurrer  to  this  reply,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  avoid  said  par- 
agraphs of  answer,  was  sustained,  and,  the  plaintiff  declin- 
ing to  plead  further,  the  court  rendered  judgment  on  said 
demurrer  in  favor  of  the  defendant  for  costs. 

The  errors  assigned  are  the  action  of  the  court  in  overrul- 
ing appellants'  demurrer  to  the  secpnd  and  third  paragraphs 
of  answer,  and  each  of  them,  and  in  sustaining  appellee's  de- 
murrer to  appellant's  reply. 

Appellant  contends  that  neither  the  second  nor  third  para- 
graph of  answer  is  sufficient,  for  the  reason  that  his  judg- 
ment is  for  fraud,  and  is  not  released  by  the  discharge  in 
bankruptcy. 

Public  policy  forbids  the  discharge  of  the  bankrupt  from 
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a  debt  incurred  through  fraud  while  acting  as  an  of- 

1.  ficer  or  in  a  fidaeiary  capacity ;  and  a  debt  so  created, 
whether  reduced  to  a  judgment  or  not,  is  not  to  be 

discharged  in  bankruptcy. 

We  are  of  the  opinion  that  the  facts  set  out  in  the  com- 
plaint are  not  such  as  are  contemplated  by  the  statute.     The 
fraud  should  relate  to  the  obtaining,  at  the  creation 

2.  of  the  debt,  of  the  money  or  property  by  false  or 
fraudulent  representations,  the  original  relation  be- 
tween the  parties  being  a  contractual  one.  It  ''must  exist  in 
the  creation  of  the  debt,  as  subsequent  fraudulent  conduct  is 
insufficient."  Brandenburg,  Bankruptcy  (3d  ed.),  §435. 
**If  the  original  debt  arose  in  contract  and  the  fraud  was 
but  an  incident  of  the  debt  and  not  its  creative  power,  the 
debt  is  merged  in  the  judgment  and  the  bankrupt  released 
thereafter."  Brandenburg,  Bankruptcy  (3d  ed.),  §435. 
See,  also,  Collier,  Bankruptcy  (5th  ed.),  p.  478. 

The  facts  exhibited  in  the  complaint  show  that  the  note 

in  question  was  executed  for  a  valuable  consideration,  and 

possession  of  the  same  was  obtained  by  the  appellee. 

3.  This  was  only  depriving  appellant  of  the  evidence  of 
the  debt.  Appellant's  rights  were  not  affected.  Ap- 
pellee was  still  his  debtor.  The  form  of  the  debt  was  not 
changed.  It  is  not  alleged  that  appellant  ever  demanded 
the  return  of  the  note.  It  was  surrendered  to  appellee  upon 
promise  to  pay  the  debt  in  full,  manifestly  holding  out  to  the 
appellant  the  expectation  of  a  preference  over  other  cred- 
itors. He  parted  with  the  note  upon  conditions  which  would 
have  been,  under  the  bankruptcy  law,  a  fraud  to  other  cred- 
itors. The  act  charged  a.trainst  appellee  was  a  tort  for  which 
appellant  sought  damages,  and  for  which  judgment  was  ren- 
dered before  the  commencement  of  the  proceedings  in  bank- 
ruptcy. It  was  proved  and  allowed  as  a  general  claim 
against  the  estate  of  the  bankrupt.  **A  judgment  in  action 
for  a  tort  may  be  provable ;  or  for  fraud,  conspiracy  and  de- 
ceit."   Brandenburg,  Bankruptcy  (3d  ed.),  §992,  and  cases 
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cited.  And  see  Collier,  Bankruptcy  (5th  ed.),  pp.  207,  478; 
Hays  V.  Ford  (1876),  55  Ind.  52;  Crawford  v.  Burke 
(1904),  195  U.  S.  175,  25  Sup.  Ct  9,  49  L.  Ed.  147,  12  Am. 
Bank.  Rep.  659.  The  complaint  is  not  good  upon  the  the- 
ory upon  which  it  is  based.  The  demurrer  to  the  reply  pre- 
sents the  same  question  as  the  demurrer  to  the  answer.  We 
find  no  error. 
Judgment  affirmed. 


City  of  Whiting  v.  Eagan,  by  Next  Friend. 

[No.  0,016.     Filed  March  11,  1008.] 

1.  Appeal. — Weighing  Evidence, — ^The  Appellate  Court  will  not  dis- 
turb a  Judgment  for  insufficient  evidence,  where  there  was  some 
evidence  upon  every  material  point  involved,    p.  378. 

2.  Same. — Briefs. — Alleged  errors  not  discussed  are  waived,    p.  378. 

3.  Damages. — Excessive, — Cities, — A  verdict  for  $2,000  Is  not  ex- 
cessive, where  plaintiff's  leg  was  bruised  and  lacerated  and  her 
hip  probably  permanently  injured,    p.  378. 

4.  Trial. — Instructions. — Duplication, — Contributory  Negligence, — 
Where  the  court  has  instructed  that  if  the  plaintiff  was  negligent 
in  using  the  sidewalk  alleged  to  have  been  defective,  and  that  her 
injuries  resulted  because  of  her  negligence,  she  cannot  recover,  a 
refusal  to  instruct  that  if  her  negligence  in  any  manner  contrib- 
uted to  her  injury,  she  cannot  recover,  is  not  erroneous,    p.  378. 

Prom  Lake  Superior  Court;  Cornelius  R.  Collins,  Spe- 
cial Judge. 

Action  by  Bumadette  Eagan,  by  her  next  friend,  against 
the  City  of  Whiting.  From  a  judgment  for  plaintiflP,  de- 
fendant appeals.    Affirmed. 

F.  N.  Gavit,  for  appellant. 
Crumpacker  &  Moran,  for  appellee. 

RoBY,  C.  J. — Action  by  appellee  for  damages  on  account 
of  peisonal  injuries  alleged  to  have  been  sustained  by  reason 
of  a  defective  sidewalk  in  the  city  of  Whiting.  A  demurrer 
to  the  amended  complaint  was  overruled,  a  general  denial 
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filed,  trial  had  by  a  jury,  verdict  for  $2,000,  and  judgment 
upon  the  verdict. 

The  appellee,  Bumadette  Egan,  a  child  twelve  years  of 
age,  was,  on  the  evening  of  October  31,  1903,  passing  along 
a  sidewalk  in  said  city,  exercising  due  care  for  her  safety, 
when  she  stepped  on  a  part  of  the  sidewalk  which  was  worn 
and  rotten.  It  gave  way,  and  permitted  her  leg  to  pass 
through  the  walk,  whereby  it  was  bruised  and  lacerated,  and 
her  right  hip  injured,  **hip  disease"  resulting  therefrom,  tho 
permanency  of  which  could  not  be  agreed  upon  by  the  ex- 
pert witnesses. 

Seven  alleged  errors  are  relied  upon  for  a  reversal,  fifty- 
three  reasons  being  enumerated  as  causes  for  a  new  trial. 
Two  assignments  go  to  the  sufficiency  of  the  complaint. 
None  of  the  objections  to  the  complaint  are  well  taken,  and 
it  is  needless  to  discuss  the  legal  propositions  relied  upon, 
which  may  indeed  be  conceded  without  affecting  the  suffi- 
ciency of  the  pleading. 

Three  of  the  assignments  go  to  the  sufficiency  of  the  evi- 
dence.    The  bill  of  exceptions  containing  the  evi- 

.  1.  dence  covers  486  typewritten  pages.  It  has  been 
carefully  reviewed  and  found  to  support  the  verdict 
on  material  points. 

The  alleged  grounds  for  a  new  trial  based  upon  the  im- 
proper admission  and  rejection  of  evidence  are  not 

2.  discussed  by  appellant  in  its  brief ;  nor  is  the  ground 
for  a  new  trial — that  the  damages  were  excessive- 
more   than   mentioned.      The   damages   are   not   excessive. 

Cincinnati,    etc.,    R.    Co,    v.    Worthington    (1903), 

3.  30  Ind.  App.  663,  96  Am.  St.  355;  Creamery,  etc.. 
Co.  V.  Hotsenpillcr  (1902),  159  Ind.  99. 

Instructions  refused,  so  far  as  they  expressed  applica- 
ble propositions  of  law,  were  embodied  in  those  given, 

4.  for  instance:  instruction  five  requested  by  appellant 
was,     in     part:      *' Still,     if     you     find     that    the 

plaintiff's  negligence  in  any  way  contributed  to  her  injury, 
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then  she  cannot  recover  in  this  action."  And  instruc- 
tion sixteen,  given  by  the  court  of  its  own  motion,  was, 
in  part,  as  follows:  ** Still,  if  you  find  that  the  plaintiff  was 
also  negligent  in  using  the  sidewalk,  or  in  the  manner  of 
using  it,  and  that  she  was  injured  by  reason  of  such  negli- 
gence, then  she  cannot  recover  in  this  action.*' 

Appellant  has,  attempted  to  point  out  error  in  more  than 
a  dozen  of  the  twenty-three  instructions  given  by  the  court. 
Some  of  these  objections  are  immaterial,  and  at  least  three 
of  them  are  founded  upon  a  mistake  as  to  what  the  instruc- 
tions, which  are  set  out  in  full  in  the  brief,  actually  were.  A 
categorical  discussion  of  the  points  argued  by  appellant 
would  extend  this  opinion  beyond  reasonable  limits,  without 
serving  any  good  purpose. 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


Dailey  et  al.  i;.  Heller. 

[No.  5,876.    Filed  May  IG,  1907.    Rehearing  denied  Octol>er  30,  1907, 
Transfer  denied  March  11,  1908.] 

1.  Pleading. — Complaint. — Contracts. — Breach, — Initial  Attack  on 
Appeal. — Res  Judicata. — Where  the  complaint  states  that  defend- 
ants failed  to  comply  with  the  terms  of  their  contract,  and  then 
gpeciflcally  alleges  wherein  they  failed,  it  is  sufficient  when 
attacked  for  the  first  time  on  appeal,  especially  where  on  prior 
appeals  it  had  impliedly  been  held  sufficient  in  sustaining  de- 
murrers to  answers,    p.  381. 

2.  Same.  —  Complaint.  —  Contracts.  —  Assignmc7its.  —  A  complaint 
showing  that  defendant  lessees  assigned  their  lease  which  con- 
tained their  express  covenant  to  pay,  is  not  bad  as  failing  to  show 
a  liability,  since  such  assignment  would  not  release  them  from 
their  covenant,    p.  381. 

3.  Contracts. — Leases. — Covenants. — Parol  Releases. — ^An  express 
covenant  to  pay,  contained  in  a  written  gas  and  oil  lease,  cannot 
Yte  released  by  a  parol  agreement  entered  into  by  which  the  lessor 
agreed  with  the  lessees  and  their  assignee  to  permit  such  assignee 
to  be  substituted  as  lessee,  and  to  relieve  such  lessees  from 
liability,    p.  381. 
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4.  Appeau — Judgment. — Law  of  the  Case. — ^An^irer.— Where  an 
auswer  setting  out  certain  facts  has  been  held  insufficient  iii)ou 
prior  appeals,  such  decisions  are  res  judicata  as  to  the  sufficiency 
of  such  facts,  when  pleaded  in  a  subsequent  answer,    p.  383. 

5.  CoNTBACTS. — Breach. — Evidetice. — Sew  Trial. — Where  the  evi- 
dence shows  that  defendants  violated  their  contract,  to  plaintiff's 
damage,  a  decision  for  plaintiff  is  not  unsupi)orted  by  the  evi- 
dence,   p.  383. 

0.  Same. — Drilling  Wells.— Time. — A  contract  providing  that  de- 
fendants shall  drill  "at  the  rate  of  one  well  every  sixty  days  after 
date  until  five  wells  are  completed"  means  that  one  well  should  be 
drilled  within  sixty  days,  a  second,  within  120  days,  etc.,  from 
the  date  of  the  lease,    p.  383. 

7.  Same.— 'Drilling  Wells.— -Failure.— Penalty. — ^Where  the  first 
well  is  drilled  within  the  time  fixed  in  a  contract,  a  provision 
therein,  that  in  case  no  well  is  completed  within  00  day^s  from 
date  the  grant  shall  i)ecome  null  and  void  unless  a  penalty  of  $1 
I>er  day  is  paid  for  each  day  completion  is  delayed,  does  not  apply 
in  determining  liability  for  delay  in  sinking  subsequent  wells, 
p.  384. 

8.  Damages. — Contracts.— Drilling  Wells.-^Dela/y. — ^Where  a  con- 
tract provides  that  in  case  any  well  Is  not  completed  In  sixty  days 
the  lessees  shall  pay  $1  i>er  day  until  such  well  is  completed,  the 
contract  calling  for  the  sinking  of  five  wells,  the  $1  payment 
attaches  to  each  of  three  alleged  delayed  wells  for  the  days  each 
of  the  wells  was  delayed,    p.  384. 

9.  Appeal. — Parties. — Death. — Where  an  appellant  died  after  sub- 
mission of  the  cause  on  appeal,  the  Judgment  will  be  entered  as 
of  date  of  submission,    p.  385. 

Prom  Wells  Circuit  Court;  C.  W.  WatkinSy  Special  Judge. 

Action  by  Lemuel  Heller  against  Michael  Dailey  and  an- 
other. Prom  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Abram  Simmons  and  Frank  C.  Dailey ^  for  appellants. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellee. 

Myers,  C.  J. — This  was  an  action  by  appellee  against  ap- 
pellants to  enforce  the  payment  of  alleged  rentals,  claimed 
to  be  due  him  by  virtue  of  a  gas  and  oil  lease. 

Prom  a  judgment  in  favor  of  appellee,  appellants  appeal, 
and  assign  as  errors:  (1)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  (2)  the  sus- 
taining of  appellee's  demurrer  to  the  amended  third  para- 
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graph  of  answer;  (3)  the  overruling  of  appellants'  motion 
for  a  new  trial;  (4)  the  overruling  of  appellants'  motion 
to  modify  the  judgment. 

This  is  the  third  appeal.  Heller  v.  Dailey  (1902),  28  Ind. 
App.  555;  Heller  v.  Dailey  (1905),  34  Ind.  App.  424. 

The  complaint  is  first  questioned  in  this  court  by  an  as- 
signment of  error  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.    The  only  objection  urged 

1.  against  it  is  that  it  fails  to  aver  a  breach  of  the  con- 
tract. But  the  complaint  not  only  avers  that  appel- 
lant failed  to  comply  with  the  terms  of  the  lease,  but  specifi- 
cally states  in  what  particular  it  failed.  On  each  of  the 
former  appeals  the  court  impliedly  held  the  complaint  suffi- 
cient in  sustaining  the  demurrer  to  the  answer.     It  is  true, 

the  complaint  shows  an  assignment  of  the  lease,  but 

2.  it  was  held  on  the  first  appeal  that  the  assignment  did 
not  release  appellants  from  liability  on  the  express 

covenant  to  pay  contained  in  the  lease.  After  judgment  the 
complaint  is  sufficient  to  withstand  the  present  attack. 

Considering  the  second  error,  it  will  be  observed  that  upon 

the  first  appeal  (Heller  v.  Dailey  [1902],  28  Ind.  App.  555) 

the  answers  of  the  present  appellants  were  held  in- 

3.  sufficient,  upon  the  ground  that  they  attempted  to 
plead  a  parol  surrender  of  their  interest  in  the  land 

which  was  granted  in  the  lease.  It  was  further  held  that 
the  assignment  of  the  lease  on  which  action  is  brought  did 
not  relieve  the  assignors  from  liability  on  the  express  cove- 
nant therein.  When  the  case  went  back  for  trial,  appellants 
filed  amended  answers,  which  the  court  on  appeal  held  to  be 
substantially  alike,  and  the  substance  of  which  is  given  in 
the  opinion  on  the  second  appeal  (Heller  v.  Dailey  [1905], 
34  Ind.  App.  424).  In  that  appeal  it  was  held  that  the 
amended  answers  did  not  constitute  any  different  defense 
from  that  set  up  by  the  answers  which  were  held  insufficient 
on  the  first  appeal,  and  the  jud«rnient  was  reversed,  with  in- 
structions to  sustain  the  demurrer  to  these  answers.      The 
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case  was  remanded,  and  appellants  filed  the  answer  in  ques- 
tion. This  answer  alleges,  in  substance,  that  prior  to  the 
time  the  lease  was  assigned  to  the  Capital  Oil  Company,  and 
within  120  days  from  the  date  of  the  lease,  defendants  com- 
pleted two  wells  which  produced  oil,  and  from  which  appel- 
lee has  since  received  the  royalty;  that  prior  to  180  da>'s 
after  the  date  of  the  lease  appellants  were  negotiating  for 
the  sale  of  the  lease  to  the  Capital  Oil  Company ;  that  this 
company  and  appellants  notified  appellee  that  such  sale 
could  be  made  if  appellee  would  agree  to  accept  rentals  from 
the  company ;  that  appellee  said  he  desired  a  change  of  own- 
ership of  the  lease,  and  would  accept  rentals  from  the  com- 
pany instead  of  from  appellants ;  that  the  company,  appel- 
lants and  appellee  met,  and  verbally  agreed  that,  if  appel- 
lants would  assign  the  lease  and  property  to  the  company, 
as  a  part  of  the  consideration  to  be  paid  by  the  company  to 
appellants,  the  company  would  assume  to  pay  all  rentals, 
and  that  appellee  would  accept  the  company  as  the  payor  of 
all  such  rentals;  that,  in  accordance  with  this  agreement, 
appellants  sold  and  assigned  in  writing  the  lease  of  the  com- 
pany, and  said  company  took  immediate  possession  and  com- 
menced to  produce  oil  from  the  premises;  that  the  parties 
acted  upon  this  agreement  and  ratified  the  same,  and  the 
company  paid  appellee  all  rentals  thereafter  until  the  ap- 
pointment of  a  receiver,  as  averred  in  the  complaint;  that, 
acting  under  this  agreement  and  assignment,  the  company 
produced  4,000  barrels  of  oil,  of  the  value  of  $2,000,  out  of 
which  the  company  paid  appellee  the  royalty  provided  in 
the  lease ;  that  appellants  relied  upon  the  promise  of  appel- 
lee to  accept  the  company  as  sole  payor  of  rentals  when  it 
assigned  the  lease,  and  would  not  have  made  the  assignment 
but  for  such  promise  on  appellee 's  part ;  that,  when  the  as- 
signment was  made,  all  rentals  to  that  time  had  been  paid 
and  accepted  by  appelloo. 

A  comparison  of  this  answer  with  the  answer  considered 
by  this  court  when  the  case  was  here  on  the  last  appeal  will 
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disclose  that  the  two  answers  are  substantially  the 

4.  same.    The  answer  now  pleaded  undertakes  to  defend 
the  action  with  the  same  facts  substantially  as  were 

then  pleaded.  This  being  true,  the  holding  of  the  court  on 
that  appeal,  so  far  as  the  sufficiency  of  this  answer  is  con- 
cerned, is  the  law  of  the  case  on  this  appeal,  and,  under  the 
ruling  there  announced,  the  trial  court  did  not  err  in  sus- 
taining appellee's  demurrer  thereto. 

The  reasons  assigned  for  a  new  trial  and  argued  are  that 
the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.      In  our  opinion,  the 

5.  evidence  in  the  record  is  sufficient  to  support  the  find- 
ing of  the  trial  court.     It  is  true  that  the  complaint 

shows  an  assignment  of  the  lease,  but  no  facts  are  pleaded  in 
the  complaint  which  can  be  said  to  show  that  appellants  were 
relieved  from  the  rental  obligation  by  any  assignment,  and 
it  is  stated  in  appellants'  brief  that  **the  appellants  do  not 
mean  to. assert  that  by  the  assignment  of  the  property  they 
were  relieved  of  the  rental  obligation."  The  evidence  shows 
that  appeUants  drilled  but  two  wells,  and  that  the  time  had 
long  since  passed  within  which  they  were  to  drill  the  other 
wells  called  for  by  their  agreement  in  the  lease.  From  the 
direct  evidence  given  and  the  inferences  that  could  properly 
be  drawn  from  this  evidence,  it  cannot  be  said  that  the  evi- 
dence failed  to  show  a  breach  of  the  contract.  The  motion 
for  a  new  trial  was  properly  overruled. 

The  motion  to  modify  the  judgmept  was  based  upon  the 
theory  that   appellee   in   no   event   was   entitled   to 

6.  more  than  $1  per  day  for  the  delay  in  sinking  wells, 
instead  of  $3,  as  found  by  the  court.  It  was  not  error 

to  overrule  the  motion.     The  lease  provides : 

**In  case  no  well  is  completed  within  sixty  days  from 
this  date,  then  this  grant  shall  be  null  and  void,  unless 
second  party  shall  pay  to  the  said  first  party  $1  per  day 
in  advance  for  each  day  thereafter  such  completion  is 
delayed.  *  *  *  And  it  is  further  agreed  that  the 
parties  of  the  second  part  shall  drill  a  well  at  the  rate 
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of  one  well  every  sixty  days  after  date  until  five  wells 
are  completed.  In  case  any  well  is  not  completed  in 
said  sixty  days,  as  before  provided  for,  parties  of  the 
second  part  shall  pay  $1  per  day  in  advance  until  said 
well  is  completed.'* 

Two  wells  were  drilled.  The  lease  means  that  one  well 
should  be  drilled  within  sixty  days  from  the  date  of  the 
lease  and  another  within  one  hundred  and  twenty  days  from 
that  date,  and  not  within  sixty  days  from  the  completion  of 
the  first  well.  The  time  for  drilling  each  well  is  definitely 
fixed  in  the  lease,  and  does  not  depend  upon  any  contin- 
gency. Bettman  v.  Shadle  (1899),  22  Ind.  App.  542.  It 
appears  that  within  120  days  from  the  date  of  the  lease  the 
two  wells  were  completed.  The  parties  were  carrying  out 
the  provision  **of  one  well  every  sixty  days  after  date,"  and 
they  were  required  to  continue  so  doing  until  **five  wells  are 
completed."  Then  follows  the  provision  that  '*in  case  any 
well  is  not  completed  in  said  sixty  days,  as  before  provided 
for,  parties  of  the  second  part  shall  pay  $1  per  day  in  ad- 
vance until  said  well  is  completed." 

The  first  provision  in  the  lease,  providing  a  penalty  for 

failing  to  drill  a  well  within  sixty  days  of  the  date  of  the 

lease,  is  not  to  be  considered  in  determining  the  lia- 

7.  bility  for  failure  to  drill  the  last  three  wells,  for  the 
reason  that  this  provision  became  ineffective  after  the 

first  well  was  drilled  within  the  time  fixed,  and  the  liability 

for  failure  to  drill  the  wells  for  which  this  suit  was  brought 

is  to  be  determined  hy*  the  concluding  clause  before  set  out. 

It  is  true,  the  lease  does  not  say  that  the  lessee  shall 

8.  become  liable  for  $5  or  $4  or  $3  per  day ;  but,  a  well 
having  been  drilled  within  sixty  days  from  the  date 

of  the  lease,  it  does  say  that  for  the  failure  to  drill  any  well 
within  these  sixty-day  periods  the  lessee  shall  pay  $1  per 
day  until  that  well  is  completed.  The  parties  to  the  con- 
tract expressly  stipulated  not  only  the  number  of  wells  that 
should  be  drilled,  but  when  each  one  of  that  number  should 
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be  drilled,  and  agreed  upon  the  amount  that  should  be  paid 

for  failure  to  comply  with  the  agreement. 

Its    having   been    suggested    that    Michael    Dailey,    one 

of  the   appellants   herein,   has   died  since  the   sub- 

9.     mission    of    this    cause,    the    judgment    on    appeal 

is  ordered  entered  as    of    the    date    of    submission. 

Judgment  afiSrmed. 


Stephens  et  al.  v.  Duffy. 

[Na  6,061.    FUed  October  18,  1907.    Rehearing  denied  January  10, 
1908.    lYansfer  denied  March  11,  1008.] 

1.  Mechanics*  Liens. — Separate  BuUdinga. — Notice, — Where,  in 
repairing  a  house,  some  of  the  tin  gutters,  at  the  owner's  request, 
were  placed  on  the  barn  on  the  owner*s  immediate  premises,  a 
mechanic's  lien  can  he  taken  for  such  labor  and  material;  and  a 
notice  of  an  intention  to  hold  a  lien  for  labor  and  material  so 
furnished.  Is  not  void.    pp.  3SG,  387. 

2.  BAUE.'—Notice. — Defects. — A  notice  describing  the  land  upon 
which  a  mechanic's  lien  is  sought  as  the  north  part  of  a  certain 
quarter  section,  and  another  part  of  said  section,  instead  of  speci- 
fying all  of  snch  section  except  a  certain  part,  is  not  void;  and 
a  lien  can  be  decreed  thereon,  upon  averment  and  proof  of  the 
true  description,  the  notice  being  sufficient  to  apprise  the  owner 
of  the  property  intended,    pp.  386,  388. 

3.  Same.'— flferra»f«  of  Subcontractors. — Second  Subcontractors, — 
Under  the  Indiana  mechanics'  lien  statute  (§8295  Bums  1908, 
Acts  1899,  p.  569),  providing,  among  other  things,  that  "con- 
tractors, subcontractors,  ♦  ♦  ♦  and  all  persons  performing 
labor  or  furnishing  material  or  machinery  for  the  erection,  alter- 
ing, repairing,  or  removing  any  house  ♦  ♦  ♦  may  have  a  lien," 
the  servant  of  a  subcontractor,  as  well  as  an  independent  con- 
tractor of  a  subcontractor,  has  the  right  to  hold  a  mechanic's  lien 
for  labor  performed  upon  a  building;  and  it  is  not  necessary  in 
such  case  to  show  a  contractual  relation  with  the  owner, 
pp.  387,  388. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Gilchrist,  Judge. 

Suit  by  Sylvester  Duflfy  against  DeWitt  Stephens  and 
others.  Prom  a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Vol.  41—25 
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Funkhouser  &  Funkhouser  and  F,  M.  Hostetter,  for  ap- 
pellants. 

Carter  <&  Morrison,  for  appellee. 

RoBY,  J. — This  is  an  appeal  from  a  decree  of  the  Su- 
perior Court  of  Vanderburgh  County,  foreclosing  a  mechan- 
ic's lien  for  $41.35  upon  a  farm  of  152  acres,  in  which  sum 
an  attorney's  fee  of  $10  is  included. 

The  first  point  stated  for  reversal  is  that  the  notice  of  in- 
tention is  void,  in  that  it  includes  amounts  claimed  to  be  due 
for  work  done  upon  two  distinct  buildings.   The  work 

1.  was  done  upon  the  dwelling-house  located  upon  the 
farm  referred  to.    Some  of  the  tin  gutters  which  were 

taken  off  the  porches  were  placed  on  the  barn  at  the  instance 
of  the  person  in  charge  of  the  premises.  It  cannot  be  re- 
garded as  distinct  from  the  main  job,  but  was  incidental 
thereto.  The  cases  of  Hill  v.  Braden  (1876),  54  Ind.  72, 
and  HUl  v.  Ryan  (1876),  54  Ind.  118,  are  not  in  point. 
**  There  is  no  reason  why  a  joint  lien  may  not  be  taken  upon 
a  dwelling  with  all  its  appurtenant  outbuildings.  Crawford 
v.  Anderson  (1891),  129  Ind.  117,  120;  Premier  Steel  Co,  v. 
McElwaine-Richards  Co.  (1896),  144  Ind.  614. 

The  second  proposition  for  reversal  is  that  the  notice  of 
intention  was  void  for  uncertainty  of  description.     The  de- 
scription of  the  premises  in  the  notice  was  defective, 

2.  in  that  it  describes  the  property  as  the  north  part  of 
a  certain  quarter  section,  and  another  part  of  said 

section,  when  it  should  have  been,  all  of  said  section,  except 
a  certain  part.  This  mistake  was  pointed  out,  and  appro- 
priate averments  in  relation  thereto  made  in  appellee's 
amended  complaint.  The  question  raised  as  to  whether  ref- 
ormation can  be  had  of  a  mechanic 's-lien  notice  is  not  ma- 
terial. The  further  question — can  the  lien  be  decreed  upon 
the  notice  as  given — must  be  decided  in  the  affirmative.  The 
purpose  of  a  mechanic  's-lien  notice  is  to  inform  the  owner  of 
the  creditor's  intention  in  such  a  manner  that  he  will  know 
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what  property  is  intended.  Smith  v.  Newhaur  (1896),  144 
Ind.  95,  33  L.  R.  A.  685.  Rights  of  third  parties  are  not  in- 
volved, and  the  description,  supplemented  by  the  averments 
in  the  complaint,  is  suflScient.  Quaack  v.  Schmid  (1892), 
131  Ind.  185;  McNamee  v.  Rauck  (1891),  128  Ind.  59;  Co- 
bum  V.  Stephens  (1894),  137  Ind.  683,  45  Am.  St.  218. 

The  fact  that  the  appellee  did  the  work  for  a  subcon- 
tractor does  not  deprive  him  of  the  right  to  be  paid  for  it 
or  to  secure  himself  by  a  mechanic's  lien.  The  lan- 
3.  guage  of  the  Indiana  statute  is  comprehensive :  "That 
contractors,  subcontractors,  mechanics,  journeymen, 
laborers,  and  all  persons  performing  labor  or  furnishing  ma- 
terial or  machinery  for  the  erection,  altering,  repairing,  or 
removing  any  house  *  •  *  may  have  a  lien,"  etc. 
§8295  Burns  1908,  Acts  1899,  p.  569. 

Judgment  affirmed. 

Comstock,  C.  J.,  concurs  in  the  conclusion. 

On  Petition  for  Rehearing. 

RoBY,  C.  J. — In  support  of  the  petition  for  rehearing  ap- 
pellants' attorneys  insist  that  the  holding  that  a  lien  might 
be  had  upon  two  separate  buildings  was  not  justified 
1.  in  the  absence  of  a  showing  that  the  two  buildings 
were  appurtenant  to  each  other.  The  premise  is  not 
correct.  The  first  witness  examined  testified  that  the  real 
estate  is  "what  is  known  as  the  'Old  Stephens  Homestead'." 
One  of  defendants'  witnesses  testified  as  follows: 

Q.  Now  this  barn  and  this  house  are  both  on  the  same 
piece  of  land  in  Center  township  ?    A.    Yes,  sir. 

Q.     You  are  in  charge  of  this  farm?     A.    Yes,  sir. 

Q.  You  made  this  contract  for  them,  and  attended  to 
everything  that  was  needed?     A.    Yes,  sir. 

There  is  no  lack  of  evidence  to  support  the  finding,  aside 
from  the  above. 

The  description  of  real  estate  contained  in  the  notice  of 
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intention  to  hold  a  lien  was  sufBcient.     "Any  description  of 
the  lot  or  land  in  a  notice  of  a  lien  will  be  sufficient 

2.  if,  from  such  description,  or  any  reference  therein, 
the  lot  or  land  can  be  identified."    Acts  1889,  p.  257, 

§3,  §8297  Bums  1908.  The  appellee  testified  that  the 
buildings  upon  which  the  work  was  done  were  situated  upon 
the  real  estate  described  in  his  amended  complaint.  The 
notice  of  lien  containing  a  sufficient  description,  appellee's 
proof  of  a  more  accurate  description  of  the  same  real  estate 
entitled  him  to  a  decree  foreclosing  upon  such  specific  de- 
scription, and  this  was  given.  No  question  of  reformation 
was  in  issue.  The  proof  simply  identified  the  land  with 
particularity.  The  imperfect  description  in  the  notice  was 
supplemented  by  extrinsic  evidence.  Dalton  v.  Hoffman 
(1893),  8  Ind.  App.  101 ;  Davis  dk  Rankin^  etc.,  Mfg.  Co.  v. 
Vice    (1896),  15  Ind.  App.   117. 

It  is  finally  insisted,  renewing  the  contention  first  made  in 

the  original  brief,  that  appellee  was  a  sub-subcontractor,  and 

therefore  not  entitled  to  the  benefit  of  the  statutory 

3.  lien.      The    statute    provides:     '* contractors,    sub- 
contractors, mechanics,  joume5rmen,  laborers,  and  all 

persons  performing  labor  or  furnishing  material,"  etc. 
§8295  Bums  1908,  Acts  1899,  p.  569.  The  ejusdem  generis 
rule  is  invoked  in  support  of  the  claim,  in  effect,  that  the 
phrase,  **all  persons,"  adds  nothing  to  the  enumeration  of 
those  who  may  acquire  a  lien. 

Applying  it  to  the  act  under  consideration,  the  phrase 
**all  persons"  includes  a  person  who  comes  within  the  spirit 
of  the  act,  and  who,  like  subcontractors  and  the  employes  of 
subcontractors,  contribute  labor  or  material  necessary  to  the 
completion  of  the  work  which  the  owner  has  contracted  to 
have  done.  Appellants'  proposition  comes  to  this:  A  la- 
borer employed  by  the  day  to  do  a  job  of  work  which  takes 
one  day  is  within  the  protection  of  the  law,  but  if  he  agrees 
with  the  same  man  to  do  the  same  work  for  $2  the  law  is  not 
for  him.     The  work  done  was  inseparably  incidental  to  the 
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improvement  that  appellant  contracted  to  have  done.  Had 
the  sub-subcontractor  employed  appellee  to  do  this  work 
under  a  contract  to  pay  him  therefor  by  the  day,  the  statute 
would  have  been  available.  Wells  v.  Christian  (1906),  165 
Ind.  662.  Counsel  have  supported  their  proposition,  that  a 
sub-subcontractor  cannot  acquire  a  lien,  by  the  citation  of 
eleven  cas^  decided  in  other  jurisdictions  in  which  state- 
ments to  that  effect  are  made.  The  cases  are  necessarily  con- 
fusing without  an  examination  of  the  statutes  with  reference 
to  which  the  decisions  were  made.  There  are  three  classes  of 
mechanics '-lien  statutes  in  the  United  States,  and  the  cases 
cited  by  appellants  do  not  relate  to  the  class  which  has  been 
enacted  in  Indiana.  These  classes  are:  (1)  Those  which 
create  a  lien  without  regard  to  any  contractual  relation  with 
the  owner  of  the  building  or  structure ;  (2)  those  which  con- 
fine the  lien  to  those  who  have  contractual  relations  with  the 
owners  of  the  building  or  structure;  (3)  those  which  have 
regard  to  the  contractual  relation  of  the  parties  and  limit 
the  persons,  who,  besides  the  owners,  can  create  a  contractual 
relation  under  which  a  lien  can  be  taken.  Central  Trust  Co. 
V.  Rwhmond,  etc.,  R,  Co.  (1892),  54  Fed.  723,  726.  Our 
statute  must  be  included  in  the  first  class.  It  does  not  de- 
mand a  contract  relation  with  the  owner.  The  courts  have 
frequently  declared  that  the  work  must  be  contracted  for 
by  the  owner,  otherwise  a  mere  interloper  could  acquire  a 
lien.  Littler  v.  Robinson  (1906),  38  Ind.  App.  104;  Ogg  v. 
Tate  (1875),  52  Ind.  159;  Hopkins  v.  Hudson  (1886),  107 
Ind.  191,  195;  Alvey  v.  Reed  (1888),  115  Ind.  148,  149,  7 
Am.  St.  418;  Littler  v.  Friend  (1906),  167  Ind.  36.  The 
Oregon  statute  involved  in  Fisher  v.  Tomlinson  (1900),  40 
Ore.  Ill,  '60  Pac.  390,  66  Pac.  696,  will  ser\^e  as  an  example 
of  those  statutes  coming  within  the  third  class.  It  is  in  part 
as  follows:  "Every  •  *  *  person  »  *  *  furnish- 
ing *  *  •  material  of  any  kind  to  be  used  in  the  con- 
struction *  *  *  of  any  building  *  *  *  sliall  have 
a  lien  upon  the  same  for  the     *     *     *     material  furnished 
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at  the  instance  of  the  owner  of  the  building  •  *  •  .  or 
his  agent;  and  every  contractor,  subcontracter,  architect, 
builder,  or  other  person  having  charge  of  the  construction 
•  *  *  of  any  building  *  *  *  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purpose  of  this  act."  Hill's 
Anno.  Laws  (Ore.)  §3669.  The  wording  of  the  federal 
statute,  under  which  the  case  of  Monroe  v.  Hanrian  (1889), 
7  Mackey  197,  3  L.  R.  A.  549,  was  decided,  is  in  part:  ** Shall 
be  subject  to  a  lien  in  favor  of  the  contractor,  subcontractor, 
material-man,  joumejonan,  and  laborer,  respectively,  for  the 
payment  for  work  done  or  materials  contracted  for,"  etc. 
Act  of  congress  of  1884,  ch.  143,  23  Stat.  (U.  S.)  p.  64. 
Under  such  statutes  it  is  necessarily  held  that  one  who 
neither  deals  with  the  owner,  nor  with  any  other  person  ex- 
pressly empowered  by  the  statute  to  bind  the  owner,  cannot 
acquire  a  lien,  and  the  distinction  between  such  statutes  and 
our  own  differentiates  the  eases  cited  by  appellant.  In  hold- 
ing that  one  who  does  work  for  a  subcontractor  is  within  the 
statute,  nothing  is  added  to  the  terms  of  the  statute.  The 
consent  of  the  owner,  to  evidence  which  some  contract  obli- 
gation on  his  part  is  required  by  the  decisions,  exists  in  this 
case  as  it  does  where  the  laborer  is  employed  by  the  day  by 
a  sub-subcontractor.  Pere  Marquette  R,  Co.  v.  Smith 
(1905),  36  Ind.  App.  439;  Wells  v.  Christian,  supra. 
Petition  for  rehearing  overruled. 


Toledo,  St.  Louis  &  Western  Railroad 
Company  v.  Sullivan  et  al. 

[No.  6,126.     Filed  March  12,  1908.] 

1.  Pleading. — Complaint. — Railroads. — Setting  Fires. — Consequent 
Danmaes. — A  complaint  alleging  that  plaintiffs  owTied  a  house  of 
the  value  of  $4,000 ;  that  defendant  railroad  company  negligently 
set  it  on  Are  whereby  it  was  totally  destroyetl,  and  demanding 
damages  therefor,  is  sufficient  on  demurrer,  though  it  does  not  in 
terms  allege  that  plaintiffs  were  damaged  by  reason  of  such  fire, 
p.  392. 
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2.  Ratlboads. — Setting  Fires. — Defective  8 park- Arresters, — Circunv- 
stanti4il  Evidefice, — Evidence  showing  that  defendant  railroad 
company's  freight-engine  passed  within  100  feet  of  plaintiffs' 
mill ;  that  such  engine  was  "working  hard,"  and  throwing  sparks 
and  cinders  promiscuously  to  a  distance  of  110  feet;  that  first- 
class  spark-arresters  would  not  so  emit  sparks  and  cinders,  and 
that  alx)ut  twenty  minutes  later  plaintiffs'  mill  burned,  supports 
a  verdict  for  plaintiffs  that  defendant  set  the  fire,  and  that  a  de- 
fective condition  of  defendant's  spark-arrester  was  the  cause 
thereof,    p.  393. 

3.  Trial. — Instructions. — Peremptory. — Railroads. — Setting  Fires. 
— A  peremptory  instruction  should  be  refused,  where  plaintiffs 
proved  by  circumstantial  evidence  that  defendant  railroad  com- 
pany, by  the  use  of  its  defective  spark-arrester,  set  fire  to  plain- 
tiffs' mill  and  destroyed  it.    p.  395. 

4.  Railboads. — Setting  Fires. — Standard  of  Care. — Railroad  com- 
panies are  required  to  use  ordinary  care  under  the  circumstances 
to  prevent  the  setting  of  fires,    p.  396. 

o.  Tblal. — Instructions. — Railroads, ^Setting  Fires. — Standard  of 
Care. — Ipstructions  stating  that  railroad  companies  are  required 
to  use  a  high  degree  of  care  and  skill  to  prevent  the  escape  of 
fire  from  their  engines, 'are  not  prejudicially  harmful,  where  other 
parts  of  the  instructions  correctly  state  that  ordinary  care  under 
the  circumstances  is  the  requirement,  such  high  degree  of  care 
and  skill  evidently  referring  to  the  equipment  of  the  locomotives 
with  spark-arresters,    p.  396. 

Prom  Grant  Superior  Court;   B.  F,  Harness,  Judge. 

Action  by  James  H.  Sullivan  and  another  against  the  To- 
ledo, St.  Louis  &  Western  Railroad  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.     Affirmed. 

Chienther  &  Clarlc,  Clarence  Brown  and  Charles  A. 
ScJnnettau,  for  appellant. 

T.  B.  Dicken,  W.  D.  Lett  and  W.  E.  Eaislcy,  for  appellees. 

Myers,  J. — The  complaint  alleges  that  on  November  9, 
1903,  appellees,  as  partners,  were  the  owners  of  a  sawmill, 
buildings,  lumber,  etc.,  situate  in  the  town  of  Van  Buren, 
this  State,  and  contiguous  to  the  right  of  way  used  by  appel- 
lant in  operating  its  trains  of  ears  and  locomotive  engines 
through  said  town,  and  Grant  county ;  that  on  said  day  ap- 
pellant, in  the  use  of  one  of  its  locomotives,  and  by  reason 
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of  the  insufficient,  defective,  unsafe  and  dangerous  condi- 
tion of  the  spark-arrester  with  which  said  locomotive  was 
equipped,  negligently  permitted  large  coals  of  fire  to  be 
emitted  and  thrown  therefrom  upon  said  property,  whereby 
said  property  was  set  on  fire  and  destroyed.  To  recover 
damages  for  such  alleged  negligence  appellees  instituted  this 
action  against  appellant.  The  amended  first  paragraph  of 
complaint,  answered  by  a  general  denial,  formed  the  issues 
submitted  to  a  jury,  resulting  in  a  verdict  for  appellees. 
Over  appellant's  motion  for  a  new  trial  judgment  on  the 
verdict  was  rendered  for  $1,854.16. 

The  overruling  of  appellant's  demurrer  to  the  first 
amended  paragraph  of  the  complaint  for  want  of  facts  and 
its  motion  for  a  new  trial  are  the  only  errors  relied  on  for  a 
reversal  of  the  judgment. 

The  objection  urged  against  the  complaint  is  that  it  does 

not  allege  that  appellees  sustained  any  damage.     On  this 

point,  from  the  allegations  of  fact,  it  appears  that  ap- 

1.  pellees,  as  partners,  w^re  the  owners  of  certain  prop- 
erty ;  that  it  was  of  the  value  of  $4,000 ;  that  it  was 
totally  destroyed  by  fire  by  reason  of  the  negligence  of  the 
appellant,  and  for  the  value  of  the  property  thus  destroyed 
judgment  was  demanded.  It  is  true,  as  appellant  insists, 
that  the  complaint  to  be  good  as  against  a  demurrer  for 
want  of  facts  must  show  that  complainants  sustained  dam- 
ages, resulting  proximately  from  the  negligent  acts  or  omis- 
sions charged  against  the  defendant.  While  the  complaint 
does  not,  with  that  clearness  demanded  by  good  pleading, 
allege  that  appellees  sustained  damages  in  the  sum  of  $4,000, 
yet  from  the  facts  appearing  no  other  conclusion  could  rea- 
sonably be  drawn,  and  this  being  true,  the  allegations  of 
fact  in  the  complaint  fully  apprised  appellant  of  the  cause 
of  action,  and  the  complaint  was  sufficient  as  against  the  de- 
murrer. §343  Bums  1908,  cl.  2,  §338  R.  S.  1881 ;  Chicago, 
etc,  R.  Co.  V.  McDaniel  (1893),  134  Ind.  166,  171;  Morris 
v.  Ellis  (1897),  16  Ind.  App.  679. 
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The  first  reason  argued  in  support  of  the  motion  for  a  new 
trial  is  that  the  verdict  is  not  sustained  by  sufficient  evidence, 

in  that  the  evidence  does  not  show  that  the  fire  orig- 
2.     inated  from  one  of  appellant's  engines,  nor  that  it 

was  caused  by  any  negligence  of  appellant.  The  rec- 
ord in  this  case  discloses  evidence  tending  to  prove  that  ap- 
pellees' property  on  the  day  it  was  destroyed  by  fire  was 
located  about  one  hundred  feet  north  of  appellant's  main 
railroad  track.  About  3  o'clock  in  the  afternoon  of  said  day 
one  of  appellant's  locomotives,  pulling  a  heavy  freight-train 
and  running  very  slow — about  four  miles  an  hour — passed 
appellees'  mill.  The  train  was  headed  west,  and  the  engine, 
while  passing  said  mill,  threw  sparks  and  coals  of  fire,  some 
larger  than  grains  of  com,  around,  upon  and  beyond  the 
mill  building.  Some  of  the  witnesses  testified  that  'Hhe  en- 
gine was  working  hard"  and  ** throwing  cinders  pretty 
thick,"  which  fell  around  a  person  110  feet  north  of  appel- 
lant's tracks.  A  witness,  at  the  time  working  about  ninety- 
four  feet  from  the  track,  and  near  the  mill,  testified  that 
when  the  engine  passed  he  noticed  the  cinders  **  coming 
heavy."  Another  testified  that  he  was  just  east  of  the  mill, 
and  that  cinders  as  large  as  grains  of  com,  *'some  were  black 
and  some  were  red,"  fell  around  him  and  some  struck  and 
burned  his  hands.  At  that  time  there  was  no  fire  about  the 
mill.  The  weather  was  very  dry,  and  a  strong  wind  was 
blowing  from  the  south  or  southwest.  About  twenty  or 
thirty  minutes  after  the  train  passed  the  mill  was  discov- 
ered to  be  on  fire.  The  fire  started  in  the  southwest  corner 
at  a  point  about  thirty-five  or  forty  feet  from  the  mill  fur- 
nace or  boiler  room.  The  mill  building  was  sided  with  cot- 
ton wood  boards,  and  had  a  new  shingle  roof.  There  was  an 
opening  in  the  building  at  the  place  where  the  fire  started. 
A  witness  who  had  been  a  locomotive  engineer  for  twenty- 
four  years,  after  describing  to  the  jury  spark-arresting  ap- 
pliances in  use,  testified  that  if  the  spark-arrester  had  been 
in  good  condition — ^no  holes  in  it — sparks  of  fire  and  cinders 
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would  not  have  been  thrown  a  distance  of  100  feet.  To  the 
question:  **If  a  locomotive  engine  was  throwing  an  exces- 
sive amount  of  cinders,  some  of  them  as  large  as  grains  of 
com,  to  a  distance  of  110  feet,  what,  in  your  opinion,  would 
be  the  cause  of  that  engine's  throwing  them?"  he  answered: 
**I  would  think  there  must  be  something  defective  in  the  ap- 
paratus. Either  the  netting  would  be  defective,  or  the  de- 
flecting plate  would  be  loose,  or  something  of  that  kind." 

In  this  class  of  cases  seldom  do  we  find  evidence  so  clearly 
establishing  the  fact  that  the  property  was  destroyed  by  fire 
communicated  by  the  locomotive ;  but  with  this  fact  against 
appellant,  under  the  ruling  of  the  court  in  New  York,  etc., 
n,  Co,  V.  Baltz  (1895),  141  Ind.  661,  appellees  must  further 
show  that  the  fire  was  started  by  reason  of  appellant's  fault 
in  negligently  using  a  defective  and  insufficient  spark-ar- 
rester. Toledo,  etc.,  R,  Co,  v.  Fenstermaker  (1904),  163 
Ind.  534,  538.  Appellant  in  its  behalf  offered  no  evidence 
on  this  subject.  The  evidence  supporting  the  allegation  of 
negligence  was  circumstantial  and  must  be  held  sufficient  to 
support  the  verdict,  if  from  all  the  circumstances  proved  the 
jury  might  reasonably  find  that  appellant's  negligence,  as 
charged,  was  the  proximate  cause  of  the  injury  to  the  prop- 
erty. Pittsburgh,  etc,  R.  Co,  v.  Indiana  Horseshoe  Co. 
(1900),  154  Ind.  322,  333;  Pittsburgh,  etc.,  R.  Co.  v.  Wil- 
son (1904),  161  Ind.  701;  Louisville,  etc.,  R.  Co.  v.  Batch 
(1890),  122  Ind.  583;  Toledo,  etc.,  R.  Co.  v.  Fenstermakcr, 
supra;  McCullen  v.  Chicago,  etc.,  R.  Co.  (1900),  101  Fed. 
m,  71,  41  C.  C.  A.  365,  49  L.  R.  A.  642;  McMillan  v.  Wil- 
mington, etc.,  R.  Co.  (1900),  126  N.  C.  725,  36  S.  E.  129.  In 
this  case  the  jur>'^  had  the  right  to,  and  no  doubt  did  take 
into  consideration  the  evidence  bearing  upon  the  size  and 
quantity  of  the  coals  of  fire  emitted  by  the  locomotive,  the 
distance  they  were  thrown  from  the  locomotive,  and  the  time 
they  remained  alive,  whether  the  spark-arresting  apparatus, 
if  in  good  condition,  would  prevent  their  escape  in  such 
(luantity  and  size,  and  the  fact  that  they  actually  set  fire  to 
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appellee's  property  100  feet  away  from  such  locomotive,  as 
evidentary  facts  tending  to  prove  that  the  spark-arrester 
was  defective  and  unsuitable  for  use,  and  a  verdict  based 
upon  such  evidence  ought  not  to  be  disturbed  on  appeal. 
Toledo,  etc.,  R.  Co,  v.  Fenstermaker,  sxipra;  Chicago,  etc., 
R.  Co.  V.  Ostrander  (1888),  116  Ind.  259,  265;  McCullen  v. 
Chicago,  etc.,  R.  Co.,  supra.  The  evidence  is  sufficient  to 
support  the  verdict. 

Appellant's  request  for  a  peremptory  instruction  in  its 

favor  was  by  the  court  refused.     There  was  no  error  in  this 

ruling.     What  we  have  heretofore  said  in  considering 

3.  the  evidence  applies  with  equal  force  in  support  of 
the  action  of  the  court  in  denying  appellant's  request. 

Appellant  also  insists  that  the  court  erred  in  giving,  upon 
its  own  motion,  instructions  three  and  five.  Appellant  ar- 
gues that  both  of  these  instructions  were  erroneous,  for  the 
reason  that  the  law  requires  only  ordinary  care,  while  the 
instructions  complained  of  told  the  jury  that  by  law  it  was 
required  to  use  a  high  degree  of  care  and  skill  to  prevent  the 
escape  of  fire  from  its  engines.  In  Toledo,  etc.,  R.  Co.  v. 
Fenstermaker,  supra,  it  is  said:  *'The  law  recognizes  the 
right  of  a  railroad  company  to  employ  fire  for  the  produc- 
tion of  steam  in  the  operation  of  its  road,  and,  while  the  com- 
pany is  required  to  observe  a  high  degree  of  care  to  prevent 
the  escape  of  fire,  yet  when  it  has  adopted  and  maintains, 
in  good  repair  and  condition,  the  device  generally  recop;- 
nized  and  used  by  railroads  as  the  best  and  most  approvc^d 
for  the  suppression  of  fire,  it  has  done  all  the  law  requires 
of  it."  Pittsburgh,  etc.,  R.  Co.  v.  Nelson  (1875),  51  Ind. 
150,  was  an  action  to  recover  the  value  of  wood  alleged  to 
have  been  negligently  burned  by  the  company.  In  that  case 
the  court  held  that  the  law  required  **the  exercise  of  a  high 
degree  of  care  and  skill  to  ascertain,  as  near  as  may  be,  the 
best  plan  for  the  construction  of  engines."  Oagg  v.  Vctter 
(1872\  41  Ind.  228,  13  Am.  Rep.  322.  See,  also,  Indian- 
apolis Traction,  etc.,  Co.  v.  Smith  (1906),  38  Ind.  App.  160, 
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171;  Chicago,  etc,  R,  Co,  v.  Hunt  (1887),  24  lU.  App.  644; 
m.  Louis,  etc,  R.  Co,  v.  Oilham  (1866),  39  III.  455;  .Sf^ 
Louis,  etc.,  R.  Co,  v.  Barnett  (1898),  65  Ark.  255,  45  S.  W. 
550;  Illinois  Cent.  R.  Co.  v.  Bailey  (1906),  222  III.  480,  488, 
78  N.  E.  833. 

The  measure  of  appellant's  legal  duty  was  the  exercise  of 
ordinary  care  corresponding  to  the  risk  in  view  of  the  dan- 
ger to  property  from  fire  communicated    from    its 

4.  passing  locomotives.  Such  care  requires  prudence 
and  vigilance  in  selecting  and  keeping  in  repair  prac- 
tical, and  generally  recognized  as  the  most  approved,  appli- 
ances for  the  prevention  of  such  fires.  Toledo,  etc.,  R.  Co. 
V.  Fenstermaker,  supra;  Lake  Erie,  etc.,  R.  Co.  v.  Ford 
(1906),  167  Ind.  205.  In  the  case  last  cited  it  is  said  on 
page  212:  ''The  legal  standard  of  care  required  in  a  par- 
ticular relationship  is  always  the  same,  although  the  amount 
of  care  thus  required  depends  upon  the  particular  circum- 
stances. •  •  •  *This  standard  may  vary  in  fact,  but  not 

in  law'."    Looking  to  the  entire  language  used  by 

5.  these  instructions,  we  think  it  is  clear,  and  the  jury 
must  have  understood,  that  **high  degree  of  care"  had 

reference  to  the  care  and  skill  required  of  appellant  in  equip- 
ping its  locomotives  with  approved  spark-arresters,  and  keep- 
ing the  same  in  good  condition  and  repair  for  the  purpose 
intended.  From  an  examination  of  the  entire  record  in  this 
case  it  is  apparent  that  the  error,  if  any,  was  not  prejudicial 
of  any  of  appellant's  rights,  and  therefore  harmless.  Other 
objections  are  urged  against  instruction  five,  but  in  our 
judgment  they  are  not  well  taken. 
Judgment  affirmed. 
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Nelson  v.  Chicago,  Lake  Shore  &  South  Bend 
Railway  Company. 

[No.  6,092.    Filed  March  13,  1908.] 

1.  TsiAi^  —  Instructions,  —  Peremptory. — Evidence. — How  Consid- 
ered.— In  determining  whether  a  peremptory  instruction  for  de- 
fendant should  be  given,  the  court  should  consider  only  the  evi- 
dence most  favorable  to  the  plaintiff,    p.  399. 

2.  IivTEBURBAN     Railboads. — Negligencc. — Speed. — Signals. — It     is 
negligence  for  an  interurban  railroad  company  to  run  a  car,  at 
night,  without  a  headlight,  over  a  street  at  the  speed  of  fifteen  • 
miles  per  hour,  without  giving  any  warning,  contributory  negli- 
gence l)eing  the  only  defense  in  cases  of  injury  therefrom,    p.  399. 

3.  Trial. — Instructions. — Peremptory. — Contributory  Negligence. — 
A  peremptory  instruction  for  defendant  on  the  ground  that  plain- 
tiff was  guilty  of  contributory  negligence,  should  be  given  only 
when  the  undisputed  evidence  will  not  support  any  other  infer- 
ence,   p.  399. 

4.  INTEBUBBAN  RAILROADS. — Pcdcstrians. — Contributory  Negligence. 
— ^A  traveler  who,  in  attempting,  at  night,  to  cross  an  interurban 
railroad  track  on  a  street,  was  struck  by  nn  interurban  car  run- 
ning, without  a  headlight  at  the  rate  of  fifteen  miles  an  hour,  no 
signals  of  any  kind  being  given,  and  who  vainly  looked  for  the 
approach  of  a  car  before  attempting  to  cross,  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law.    p.  399. 

Prom  Laporte  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Seth  Nelson  against  the  Chicago,  Lake  Shore 
&  South  Bend  Railway  Company.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Marvin  E.  Barnhart,  V.  8.  Beiter  and  L.  L.  Bamberger, 
for  appellant. 
Meyer  &  Drummond,  for  appellee. 

Hadlby,  p.  J. — This  is  an  action  commenced  by  appellant 
in  the  Lake  Superior  Court  to  recover  damages  from  appel- 
lee, an  interurban  railway  company,  for  an  injury  sustained 
by  being  struck  by  one  of  appellee's  cars  on  the  streets  of 
Indiana  Harbor.  The  cause  went  to  trial  before  a  jury, 
and,  after  the  appellant  had  introduced  his  testimony,  the 
court,  upon  motion  of  appellee,  instructed  the  jury  that  it 
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found  as  a  matter  of  law  from  the  evidence  in  the  cause  that 
appellant  was  guilty  of  contributory  negligence,  which 
would  prevent  a  recovery  by  him,  and  hence  the  jury  were 
instructed  to  find  for  appellee,  which  was  accordingly  done. 
The  giving  of  this  instruction  is  the  only  question  presented 
for  our  consideration.  The  negligence  of  appellee,  as 
averred,  was  in  operating  its  car  at  the  rate  of  fifteen  miles 
per  hour  without  a  lighted  headlight,  without  sounding  a  bell 
or  gong  or  whistle,  with  all  of  which  the  ear  was  equipped, 
and  in  not  giving  any  notice  or  warning  of  any  kind  while 
approaching  the  street  crossing  where  appellant  was  in- 
jured. 

The  evidence  of  appellant  and  one  Linahan,  who  was  with 
appellant  at  the  time  and  was  also  injured,  was  to  the  eflfect 
that  appellee's  railway  ran  along  Michigan  avenue  in  a 
northerly  and  southerly  direction.  They  started  up  Michi- 
gan avenue  northward  on  the  east  side  of  the  street  where 
there  was  no  sidewalk.  When  they  came  to  the  intersection 
of  said  Michigan  avenue  and  Grapevine  street,  which  ran 
east  and  west,  they  started  to  go  across  diagonally  to  the  west 
side  of  Michigan  avenue  where  there  was  a  board  sidewalk. 
They  both  testified  that  in  making  said  crossing,  and  before 
entering  upon  appellee's  track,  they  looked  up  and  down 
the  track,  but  saw  no  car  approaching,  and  saw  no  lights  ex- 
cept "the  light  more  than  two  blocks  away,  at  the  hotel  they 
had  left.  They  stepped  upon  the  track,  and  walked  along 
the  same  six  or  eight  feet  to  a  board  crossing.  Just  before 
reaching  this  crossing  they  were  struck  by  appellee 's  car  and 
injured.  There  was  no  bell,  gong  or  whistle  sounded,  and 
there  was  no  lighted  headlight  on  the  car  that  struck  them. 
The  night  was  dark  and  rainy,  with  a  strong  wind  from  the 
north  blowing  in  their  faces.  The  car  that  struck  them  ap- 
proached from  the  south,  going  in  the  same  general  direc- 
tion as  they  were  going  at  the  time  they  were  struck.  They 
testified,  as  did  other  witnesses,  that  the  track  at  this  point 
was  laid  in  sand  and  cinders,  and  that  cars  passing  over  it 
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made  very  slight  noise.  Each  testified  that  he  heard  no 
bell,  gong  or  whistle.  Other  witnesses  testified  that  the  ear 
was  going  at  the  rate  of  about  fifteen  miles  per  hour,  others 
that  there  was  no  lighted  headlight  on  the  front  of  the  car. 
One,  a  railroad  man,  testified  that  he  noticed  the  absence  of 
the  headlight,  because  of  the  fact  that  being  a  railroad  man 
and  seeing  the  locomotive  without  a  headlight  attracted  his 
attention,  as  being  unusual.  Other  witnesses  testified  that 
no  bell,  gong  or  whistle  was  sounded.  One  or  two  witnesses 
testified  that  thete  were  lights  inside  of  the  car,  but  there 
was  no  testimony  that  these  lights  could  be  seen  by  one  in 
front  looking  towards  the  car. 

These  facts  are  undisputed  and  unexplained,  and  must  be 

taken  as  true  in  the  consideration  of  the  question  before  us. 

That  it  was  negligent  to  run  said  car  along  the  streets 

1.  of  said  city  on  a  dark  and  stormy  night  at  the  high 
rate  of  speed  of  fifteen  miles  per  hour  without  a 
headlight,  and  without  sounding  a  gong  or  whistle  at 

2.  street  crossings,  cannot  be  denied,  and  to  avoid  lia- 
bility, upon  this  showing  the  burden  was  upon  ap- 
pellee to  prove  that  appellant  was  contributorily  negligent. 
And  if  the  undisputed  evidence  does  not  show  a  state  of  facts 

from  which  the  one  inference  of  contributory  negli- 

3.  gence  may  be  reasonably  drawn,  then  the  court  erred 
in  giving  the  instniction  complained  of.  It  is  an  ex- 
ceptional case  that  warrants  a  court  to  give  a  peremptory  in- 
struction on  oral  evidence  in  favor  of  the  party  having  the 
burden.  Indianapolis  St.  R,  Co.  v.  Coyner  (1907),  39  Ind. 
App.  510;  Netv  York,  etc.,  R.  Co.  v.  Callahan  (1907),  40 
Ind.  App.  223,  and  cases  there  cited. 

The  evidence  does  not  show  such  a  state  of  facts  upon 

which  the  court  can  say  as  a  matter  of  law  that  appellant 

was  contributorily  negligent.     On  the  contrary,   as 

4.  the  evidence  stands,  it  shows  that  he  exercised  such 
care  and  caution  as  might  warrant  the  inference  that 

he  was  free  from  such  negligence.     Indianapolis  St.  R.  Co. 
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V.  Taylor  (1907),  39  Ind.  App.  592;  Saylor  v.  Union  Trac- 
Hon  Co,  (1907),  40  Ind.  App.  381. 

In  Indianapolis  St.  R.  Co.  v.  Taylor y  supra,  the  court  say : 
**  Counsel  for  appellant  earnestly  insist  that  we  should  dis- 
regard the  testimony  of  the  appellee,  to  the  effect  that  he 
looked  and  listened  for  the  approach  of  a  car  from  the  north, 
for  the  reason,  it  is  claimed,  that  his  testimony  is  in  conflict 
with  that  of  all  the  other  witnesses  in  the  case,  his  own  as 
well  as  those  who  testified  in  behalf  of  the  appellant.  It  is 
true  that  quite  a  number  of  other  witnesseis,  both  for  the  ap- 
pellant and  appellee,  testified  that  they  were  able  to  see  the 
car  some  distance  away,  but  all  of  these  witnesses  saw  the 
car  at  different  places  and  under  different  circumstances 
from  those  surrounding  the  appellee  as  he  approached  the 
Vermont  street  crossing.  They  did  not  see  through  appel- 
lee's eyes,  nor  hear  through  his  ears.  He  testifies  positively 
that  he  looked  for  the  car  as  he  approached  the  crossing  and 
did  not  see  it.  Appellant  insists  that  he  should  have  looked 
intently,  and  that  he  does  not  claim  to  have  done  so,  and 
that,  had  he  looked  intently  for  the  car,  he  might  have  seen 
it  and  avoided  the  accident.  Perhaps  we  would  be  bound  to 
say  that  the  evidence  does  affirmatively  show  that,  if  the  ap- 
pellee had  stopped,  got  off  of  his  wheel,  and  stood  still  and 
gazed  intently  for  a  few  seconds  through  the  gloom  of  the 
night  in  the  direction  from  which  the  car  was  coming,  he 
could  have  made  out  its  dim  outlines  at  a  distance  of  200 
feet  away  and  avoided  the  accident.  But  we  cannot  say  as 
a  matter  of  law  that  ordinary  care  required  such  effort  on 
his  part  to  free  him  from  the  charge  of  contributory  negli- 
gence. He  had  as  much  right  to  the  use  of  the  street  as  had 
the  appellant,  and  he  had  the  right  to  presume  that  appel- 
lant's cars  would  not  be  run  at  a  reckless  rate  of  speed  across 
the  streets  of  the  city.  And,  again,  he  had  a  right  to  pre- 
sume that  the  street-cars  would  be  provided,  when  run  at 
night,  with  a  headlight,  that  citizens  using  the  streets  might 
readily  see  at  a  glance,  without  stopping  in  their  course  and 
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straining  their  gaze  to  discover,  the  approach   of  the   cars 
through  the  darkness." 

Judgment  reversed  with  instructions  to  grant  a  new  trial. 


Miller  et  al.  v.  Givens. 

[No.  6,12o.     Filed  March  13,  1908.] 

1.  IWTOxiCATiKO  LiQUOBS. — LiccHse, — Remonstrances. — Townships, 
—City  Ward*.— Under  §8332  Burns  1008,  Acts  1907.  p.  5,  provid- 
ing that  a  majority  of  the  legal  voters  "of  any  township  or  ward 
in  any  city"  may  remonstrate  against  the  granting  of  a  license, 
the  inhabitants  of  a  township  containing  a  city,  cannot  remon- 
strate against  the  granting  of  a  license  to  retail  intoxicating 
liquors  in  a  ward  of  such  city.    p.  402. 

2.  Statutes. — Judicial  Construction. — Reenacttnent. — Where  a  stat- 
ute has  been  Judicially  interpreted,  a  reonuctment  of  such  statute 
is  presumptively  impressed  with  such  interpretation,    p.  402. 

From  Jay  Circuit  Court;  John  F.  La  Follette,  Judge. 

Petition  by  James  Givens  for  license  to  retail  intoxicating 
liquors,  against  which  Freeman  Miller  and  others  remon- 
strate. From  a  judgment  for  petitioner,  remonstrants  ap- 
peal. (On  motion  for  leave  to  amend  assignment  of  errors, 
see  39  Ind.  App.  40.)     Affirmed. 

S.  W.  Haynes  and  J.  F.  Leuris,  for  appellants. 

Frank  H.  Snyder  and  Whitney  E.  Smith,  for  appellee. 

Myers,  J. — At  the  June  session,  1905,  of  the  Board  of 
Commissioners  of  the  County  of  Jay,  appellee  was  an  ap- 
plicant for  a  license  to  sell  at  retail  intoxicating  liquors  in 
the  second  ward  of  the  city  of  Dunkirk.  On  June  2,  1905, 
and  three  days  before  said  session,  appellants  and  others 
filed  with  the  auditor  of  said  county  a  remonstrance  against 
all  such  applicants,  as  authorized  by  the  act  of  1895  (Acts 
1895,  p.  248,  §9),  as  amended  by  the  acts  of  1905  (Acts  1905, 
p.  7,  §8332  Bums  1908),  purporting  to  be  signed  by  a  ma- 
jority of  the  legal  voters  of  Richland  township  in  said  county 
and  the  township  in  which  said  city  is  located.  Upon  the 
Vol.  41—26 
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hearing  of  said  remonstrance  said  board  found  that  a  major- 
ity of  the  legal  voters  of  said  township  had  signed  said  re- 
monstrance, and  on  June  12,  1905,  rendered  judgment  in  ac- 
cordance with  said  finding,  and  by  virtue  thereof  refused  to 
grant  appellee  a  license.  Appellee  thereupon  took  an  ap- 
peal to  the  Jay  Circuit  Court,  where  such  proceedings  were 
had  that  judgment  was  rendered  granting  appellee  a  license, 
and  for  a  reversal  of  that  judgment  this  appeal  is  prose- 
cuted. 

The  only  question  presented  for  our  decision  is,  does  the 

law  authorize  a  majority  of  the  legal  voters  of  a  township  to 

prevent  by  a  remonstrance  the  granting  of  a  license  to 

1.  any  and  all  applicants  to  sell  liquor  in  a  ward  in  a 
city  located  in  the  township?    The  Supreme  Court, 

in  passing  on  the  question  of  the  right  of  the  legal  voters  of 
a  township  to  prohibit  by  remonstrance  the  sale  of  intoxicat- 
ing liquors  within  the  boundaries  of  a  ward  in  an  incor- 
porated city  under  §8332,  supra,  as  originally  enacted,  ruled 
that  only  the  voters  of  the  ward  of  the  city  in  which  the  ap- 
plicant desired  to  conduct  his  saloon  were  entitled  to  re- 
monstrate.   Massey  v.  Dunlap  (1896),  146  Ind.  350. 

The  language  of  that  section — **a  remonstrance  in  writ- 
ing, signed  by  a  majority  of  the  legal  voters  of  any  town- 
ship or  ward  in  any  city" — ^thus  construed  and  inter- 

2.  preted,  was  reenacted  and  retained  by  the  legislature 
in  the  amended  section,  and,  under  the  settled  rules  of 

statutory  construction,  **it  will  be  presumed  that  the  legisla- 
ture intended  that  the  law  so  reenacted  should  bear  the  same 
interpretation  or  construction"  given  it  by  the  courts  of  this 
State  at  the  time  of  its  reenactment,  and  that  the  legislature 
adopted  such  construction,  **  unless  the  contrary  is  clearly 
shown  by  the  language  of  the  act."  Kunkle  v.  Abcll  (1906), 
167  Ind.  434;  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484; 
Desgain  v.  Wessner  (1903),  161  Ind.  205;  National  Sitpply 
Co,  V.  Stranahan  (190-^).  161  Ind.  602.  There  is  not  a  pro- 
vision or  word  in  the  amended  act  from  which  we  can  say 
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that  it  was  the  purpose  of  the  le^slature  to  repudiate  the  in- 
terpretation placed  upon  the  language  reenacted  in  the 
amended  section,  and  under  the  authority  of  Kunkle  v. 
Abell,  supra,  and  Cain  v.  Allen  (1907),  168  In  A  8,  the  judg- 
ment in  this  case  must  be  affirmed. 
Judgment  affirmed. 


Zeller,  McClellan  &  Co.  v.  Wright. 

[No.  6,295.    Filed  March  13,  1908.J 

1.  Trial. — Verdict. — Qeneral. — Special. — ^Answers  to  interrogator- 
ies to  the  Jury,  in  order  to  control  the  general  rerdict  in  a  per- 
sonal injury  case,  must  completely  negative  every  act  of  negli- 
gence alleged  in  the  complaint,    p.  405. 

2.  Master  and  Servant. — Incompetent  Servants. — Negligence  of. — 
Evidence  Required. — The  master  is  liable  for  the  acts  of  a  known 
incompetent  servant  only  when  such  servant's  negligent  conduct 
contributes  proximately  to  plaintiff's  injuries,    p.  405. 

3.  Same. — Mines. — Engineers. — Stopping  Elevators. — ^The  prompt 
stopping  of  a  descending  elevator  in  a  mine  shaft,  by  the  engi- 
neer, in  pursuance  of  a  signal  from  the  mining  boss  does  not  con- 
stitute negligence,  though  Injury  results  to  a  servant  on  such 
elevator,    p.  406. 

4.  Trial. — Verdict. — Qeneral. — Special. — Conflict. — Conflicting  an- 
swers to  interrogatories  to  the  jury  nullify  one  another,     p.  407. 

5.  Same.  —  Verdict.  —  General.  —  Special.  —  Facts.  —  Inferences. — 
Where  the  facts  found  in  answers  to  interrogatories  to  the  Jury 
are  such  that  diverse  inferences  might  reasonably  be  drawn 
therefrom,  it  is  for  the  Jury  to  draw  such  inferences  also;  and 
they  must  be  stated  in  the  answers  in  order  to  control  the  general 
verdict,  no  Inferences  being  drawn  as  against  the  general  verdict, 
p.  407. 

From  Clay  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Limus  Wright  against  Zeller,  McClellan  &  Co. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Elmer  E.  Stevenson  and  Edward  H.  Knight,  for  appel- 
lant. 
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M.  C.  Hamill,  John  Hickey  and  Oeorge  A,  Knight,  for  ap- 
pellee. 

RoBY,  C.  J. — Action  by  appellee;  trial  by  jury;  verdict 
against  appellant,  with  answers  to  100  interrogatories;  mo- 
tion for  judgment  on  said  answers,  notwithstanding  the  gen- 
eral verdict,  overruled,  and  exceptions  reserved;  judgment 
upon  general  verdict  for  $1,000. 

The  sole  assignment  of  error  is  that  the  court  erred  m 
overruling  appellant's  motion  for  judgment  notwithstanding 
the  general  verdict. 

The  complaint  is  in  two  paragraphs.  The  issue  was  made 
by  a  general  denial.  The  negligence  charged  in  the  first 
paragraph  is  that  appellant,  a  corporation  operating  a  coal 
mine  in  this  State,  employing  more  than  ten  men  therein, 
and  having  thereat  a  shaft  in  which  cages  were  lowered  and 
raised  by  means  of  a  cable,  wound  and  unwound  upon  a 
windlass  by  the  power  of  a  stationary  engine,  had  in  its  em- 
ploy one  Schrepferman,  whose  duties  consisted  of  the  man- 
agement and  control  of  said  engine  by  which  said  cages  were 
raised  and  lowered  in  said  shaft ;  that  he  was  incompetent 
and  unfit  to  manage  and  control  said  engine  and  cages ;  that 
defendant  knew  of  such  incompetency  and  unfitness  for  a 
long  time  prior  to  May  5,  1905,  and  with  such  knowledge 
negligently  retained  and  kept  him  in  said  service.  That  on 
said  day  appellee  entered  one  of  said  cages  to  be  carried  to 
his  work  of  mining  coal  in  said  mine,  and  that  said  Schrep- 
ferman, by  reason  of  his  incompetency  and  unfitness,  negli- 
gently allowed  said  cage  to  descend  with  great  and  unneces- 
sary speed ;  that  when  the  same  had  descended  twenty  feet 
he  negligently,  unnecessarily  and  improperly  stopped  said 
cage,  thereby  wrenching  and  straining  appellee's  muscles, 
etc. 

The  second  paragraph  makes  the  additional  charges  that 
said  Schrepferman  allowed  persons  to  converse  and  inter- 
fere with  him  and  divert  his  attention  while  operating  said 


NOVEMBER  TERM,  1907.  405 

Zeller,  McClellan  &  Co.  v.  Wright-^1  Ind.  App.  403. 

engine,  and  negligently  took  orders  from  some  one  not 
deputed  by  appellants  to  command  him  to  stop  said  cage. 
It  also  'contained  an  averment  that  the  cage  was  allowed  to 
descend  at  a  greater  rate  tiian  600  feet  per  minute. 

The  statute  forbids  the  employment  by  mine  owners  of 
any  but  experienced,  competent  and  sober  engineers.  It  also 
provides  that  the  engineer  shall  not  allow  any  person,  ex- 
cept such  as  may  be  deputed  for  that  purpose  by  the  owner 
or  operator,  to  interfere  with  the  machine.  He  shall  not 
permit  any  one  to  loiter  in  the  engine-room,  and  shall  hold 
no  conversation  while  the  engine  is  in  motion  or  while  his 
attention  should  be  occupied  with  the  business  of  moving  the 
cage,  and  that  when  men  are  on  the  cage  he  shall  limit  the 
speed  of  his  engine  to  a  rate  which  will  not  move  the  cage  to 
exceed  600  feet  per  minute.  Acts  1905,  p.  65,  §10,  §8578 
Bums  1908. 

The  answers  to  interrogatories  show  that  the  cage  did  not 

•  descend  at  a  rate  in  excess  of  600  feet  per  minute.    They 

also  show  that  the  engineer  did  not  hold  a  conversa- 

1.  tion  with  any  person  on  the  occasion  complained  of, 
and  that  he  did  not  permit  any  person  to  converse 

with,  direct,  command  or  interfere  with  him  while  operating 
the  engine  or  cage.  The  rules  applicable  to  motions  for 
judgment  on  answers  to  interrogatories  are  too  well  known 
to  justify  restatement.  The  general  verdict  finds  that  the 
appellant  kept  and  retained  an  unfit  employe,  and  such  find- 
ing is  not  overthrown  by  any  of  the  facts  specially  found. 
The  retention  of  such  employe  is  not  enough  to  es- 

2.  tablish  liability,  but,  in  addition  thereto,  it  must  be 
shown  that  his  negligence  in  some  way  contributed  to 

the  injury  complained  of.     He  might  have  been  entirely  in- 
competent, and  yet  in  a  particular  instance  act  with  circum- 
spection and  care,  and  if  he  so  acted  his  unfitness  would,  in 
that  instance,  do  no  harm. 
The  answers  to  interrogatories  which  bear  upon  the  con- 
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duct  of  the  eng'ineer  on  the  occasion  in  question  show  that 
there  were  five  men  on  the  cage,  six  being  the  usual 
3.  number  taken  down  at  one  time.  Some  man  on  the 
cage  gave  the  ordinary  signal  to  start  down  when  the 
men  were  on.  The  engineer  received  the  signal  before  he 
started  the  cage,  and  then  started  it  suddenly.  Afterwards 
the  mine  boss  signalled  him  to  stop  the  cage,  and  in  obedi- 
ence thereto  he  did  stop.  It  was  his  duty  to  do  so,  when  he 
received  the  signal  from  the  mine  boss,  and  to  do  so  at  once. 
The  cage  went  down  twelve  or  sixteen  feet  before  it  was 
stopped.  The  engineer  did  not  know  why  the  order  was 
given  to  stop.  He  did  not  hear  from  the  mine  boss  or  any 
one  else  why  the  cage  was  ordered  stopped.  The  cage 
descended  from  twelve  to  eighteen  inches  after  the  engineer 
applied  the  brake  and  shut  off  the  power.  The  engineer 
had  never  before,  under  similar  circumstances,  received  an 
order  to  stop  the  cage.  The  shaft  was  ninety-eight  feet  deep. 
The  engineer  was  at  his  engine  from  forty  to  forty-five  feet 
from  the  shaft.  The  top  of  the  cage  might  have  been  visible 
to  him.  If  he  was  negligent  it  was  in  stopping  the  cage  too 
quickly,  as  charged  in  the  complaint.  It  is  expressly  found 
that  he  did  not  know  why  the  order  to  stop  was  given  and 
did  not  hear  from  any  one  why  the  cage  was  ordered  stopped. 
Under  such  conditions  it  would  be  impossible  to  regard 
prompt  obedience  as  negligence.  A  man  might  be  ground  to 
death  between  the  cage  and  the  wall  if  he  did  not  promptlj'^ 
stop  the  cage.  The  only  finding  which  in  any  way  militates 
against  the  view  that  the  engineer  acted  upon  what  ap- 
peared to  him  to  be  an  emergency  order  is  the  finding  that 
the  signal  given  by  the  mine  boss  was:  **Stop  the  cage. 
There  are  only  five  men  on" — or  words  to  that  effect.  The 
words  used  might  constitute  an  order.  The  term  ** signal" 
in  connection  with  the  operation  of  a  cage  has  a  technical 
siprnification,  a  code  of  signals  is  required  by  statute,  and  the 
signals  to  be  used  are  specified.     Acts  3905,  p.  65,  §7,  §8575 
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Bums  1908.     To  the  extent,  If  at  all,  that  the  answers 

4.  are  conflicting,  they  nullify  one  another;  but  it  seems 
to  us  that,  taken  together,  the  utmost  that  can  be  said 

for  appellee  is  that  the  facts  so  set  out  are  such  as  to  allow 
of  a  difference  of  opinion  among  reasonable  men  as  to  the 
engineer's  negligence,  and  that  the  jury  have  settled  the 
matter  against  appellee  by  their  answer  to  the  one  hun- 
dredth interrogatory,  which  is  as  follows:  '*Was  not  the  act 
of  Schrepf  erman,  the  engineer,  in  stopping  the  cage  at  the 
time  complained  of  as  quickly  as  he  was  able  to  do  so,  aft«r 
receiving  the  signal  from  the  mine  boss  to  stop  the  cage,  when 
considered  in  the  light  of  all  the  circumstances  surrounding 
him  at  the  time,  as  shown  by  the  evidence  in  this  case,  the 
act  of  an  ordinarily  prudent  man  in  his  situation?  A. 
Yes.''  The  circumstances  under  which  the  engineer  acted 
are  set  out,  and  bring  the  case  within  the  rule  that 

5.  where  the  ultimate  facts  are  found,  and  are  such  that 
reasonable  men  of  equal  intelligence  may  honestly  dif- 
fer as  to  the  inferences  to  be  drawn  from  such  facts,  it  is 
for  the  jury  to  determine  the  inferences  also,  and  in  such 
cases  these  must  be  stated  in  the  verdict.  Cleveland,  etc., 
R.  Co.  V.  Hadleij  (1895),  12  Ind.  App.  516;  Repuhlic  Iron 
&  Steel  Co.  V.  Jones  (1904),  32  Ind.  App.  189;  Citizens  St. 
R.  Co.  V.  Reed  (1898),  151  Ind.  396;  Board,  etc.,  v.  Bone- 
break  (1896),  146  Ind.  311;  Cincinnati,  etc.,  R.  Co.  v. 
Grames  (1893),  136  Ind.  39;  Smith  v.  Wabash  R.  Co. 
(1895),  141  Ind.  92.  Nothing  is  inferred  by  the  court  in  aid 
of  facts  specially  found ;  but  inferences  by  the  jury,  w-here 
the  facts  in  the  absence  thereof  are  uncertain,  may  become 
ultimate  essential  facts.  The  finding  is  not  an  unsupported 
conclusion,  as  in  Chicago,  etc.,  R.  Co.  v.  Burger  (1890),  124 
Ind.  275,  and  Pittsburgh,  etc.,  R.  Co.  v.  Spencer  (1884),  98 
Ind.  186 ;  nor  is  it  in  conflict  with  the  ultimate  facts  found, 
as  in  Smith  v.  WrUs  Mfg.  Co.  (1897),  148  Ind.  333,  and 
Wabash  R.  Co.  v.  Kcistcr  (1904),  163  Ind.  609.    The  an- 
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swers  to  interrogiUories  therefore  show  that  no  negligence 
on  the  part  of  the  engineer  contributed  to  cause  the  injury 
complained  of,  and,  in  the  absence  thereof,  appellee  had  no 
basis  of  recovery. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  sustain  appellant's  motion  for  judgment. 


Waechter,  Administrator,  v.  Walters. 

[No.  0,598.    Filed  March  17,  1908.] 

1.  WoBK  AND  Labor. — Parent  and  Child. — Implied  Contracts. — A 
foster  child  Is  not  entitled  to  compensation  from  his  foster  parents 
for  work  and  labor,  unless  the  services  were  rendered  with  the 
expectation  of  reward,  and  received  with  the  exi)ectatlon  of  a 
recompense,    p.  409. 

2.  Same. — Parent  and  Child. — Implied  Contracts. — Damage^. — Em- 
dence. — Where  the  evidence  shows  that  plaintiff  was  received 
Into  decedent's  home  as  a  member  of  the  family,  no  agreement 
being  made  as  to  compensation  for  services,  and  the  decedent 
often  expressed  to  others  an  intention  of  providing  for  plaintiff 
in  her  will,  and  said  upon  his  attaining  the  age  of  twenty-one 
years,  which  was  one  or  two  years  before  decedent's  death,  that 
plaintiff  would  not  have  to  work  for  nothing,  a  verdict  for  $3,000 
is  excessive,    p.  411. 

From  Decatur  Circuit  Court ;  Marshall  Hacker,  Judge. 

Action  by  William  Walters  against  Anthony  Waechter, 
as  administrator  of  the  estate  of  Mary  A.  Bentler,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Tremain  &  Ewing  and  Oavin  &  Davis,  for  appellant. 
Hugh  WicJcens  and  John  E.  Oshom,  for  appellee. 

Rabb,  J. — Appellee  filed  a  claim  against  the  estate  of  ap- 
pellant's intestate  for  the  sum  of  $3,000,  for  work,  labor,  as- 
sistance, care  and  attention  alleged  to  have  been  rendered  the 
deceased  by  appellee  from  January,  1902,  to  June  14,  1906, 
The  cause  was  tried  by  a  jury,  and  verdict  returned  in  favor 
of  appellee  for  the  full  amount  of  the  claim.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
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dered  on  the  finding.  The  overruling  of  appellant's  motion 
for  a  new  trial  is  assigned  as  error  here.  The  reasons  set 
forth  in  the  motion  for  a  new  trial  are  that  the  verdict  is 
contrary  to  the  evidence,  and  that  the  damages  are  excessive. 
There  is  no  dispute  in  the  evidence.  It  shows  that  in  1892, 
when  the  appellee  was  eight,  or  nine  years  of  age,  both  his 

father  and  mother  died;  that  at  that  time  appellant's 
1.     intestate  and  her  husband  resided  on  her  husband's 

farm  in  Decatur  county;  that  they  were  childless, 
and  took  appellee  into  their  household  at  that  time  as  one  of 
their  family ;  that  they  gave  appellee  the  comforts  of  a  good 
home,  parental  care,  board  and  clothing,  and  sent  him  to 
school ;  that  he  continued  to  live  with  them  as  a  member  of 
their  family  until  the  husband  died  in  1896,  and  that  he 
continued  to  live  with  the  intestate  at  the  family  homestead 
until  her  death,  June  14,  1906.  The  husband  made  a  will, 
by  which  he  left  his  wife  the  use  of  the  farm  of  160  acres 
during  her  life,  and  $3,100  in  money.  There  was  no  evi- 
dence tending  to  prove  that  at  the  time  the  appellee  was 
taken  into  the  family  of  the  Bentlers,  and  given  a  home,  e 
contract  of  any  kind  was  entered  into  between  the  Bentlers 
and  any  person  on  behalf  of  the  appellee  that  they  were  to 
pay  him  for  services  he  might  render  them,  or  that  they 
should  receive  compensation  for  anything  they  did  for  the 
boy.  A  great  number  of  witnesses  have  testified  to  conver- 
sations had  with  the  intestate,  in  which  she  told  them  of 
her  affection  for  the  appellee ;  that  he  was  a  good  boy,  and 
she  intended  that  he  should  have  all  she  had;  that  she  in- 
tended to  provide  for  him  in  her  will.  None  of  these  wit- 
nesses, however,  would  say,  though  the  question  was  point- 
edly asked  them,  that  the  decedent  had  ever  said  that  she  had 
promised  appellee  that  if  he  remained  with  her  she  would 
either  give  him  her  property,  or  make  a  will  and  bequeath 
her  property  to  him,  or  that  she  had  made  any  promise  of 
any  kind  whatever  to  the  appellee,  or  that  the  conversations 
testified  to  by  the  witnesses  were  had  in  his  presence,  or 
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ever  communicated  to  him  by  the  witnesses.  Jv)hn  II.  Reth- 
lock  testified  that  about  the  time  appellee  was  twenty-one 
years  of  age,  which  was  but  a  year  or  two  before  the  de- 
cedent's death,  Mrs.  Rentier  told  hira  that  appellee  was  talk- 
ing about  going  away,  and  that  she  had  told  him  (appellee) 
he  could  go,  but  if  he  would  stf^y  he  would  not  have  to  work 
for  nothing,  but  that  she  would  recompense  him;  and  the 
evidence  shows  that  from  the  time  he  was  twenty-one  he 
farmed  the  place,  Mrs.  Bentler  furnishing  the  teams  and 
machinery,  and  giving  appellee  one-half  the  produce,  and 
that  shortly  before  her  death  she  told  one  of  the  neighbors 
that  she  wanted  appellee  to  have  the  whole  crop  then  on  the 
place,  and  all  they  had  in  partnership,  which  seems  to  have 
comprised  some  hogs.  After  her  death  appellee  was  permit- 
ted to  retain  all  the  crop  and  the  hogs.  The  evidence  shows 
that  appellee  was  kind  and  attentive  to  his  foster  mother; 
that  he  rendered  her  such  services  as  a  dutiful  and  consid- 
erate son  might  naturally  be  expected  to  render  to  one  who 
had  taken  a  mother's  place  in  caring  for  him  when  he  was 
in  need  of  such  parental  care. 

There  is  no  contention  regarding  the  law  as  applied  to  this 
ease.  It  is  too  well  settled  to  admit  of  controversy.  Where 
one  is  taken  into  the  household  of  another  and  treated  as  a 
member  of  the  family,  there  is  ordinarily  no  implied  obli- 
gation to  pay  for  services  on  the  one  hand,  or  for  board  and 
shelter  on  the  other.  Such  obligation  is  never  implied  un- 
less the  circumstances  show  that  at  the  time  the  services 
were  rendered  there  was  an  expectation  on  one  side  to 
charge  for  the  services,  board,  shelter  and  care,  and  on  the 
other  hand  to  pay  for  the  same.  All  the  facts  and  circum- 
stances developed  by  the  evidence  in  this  case  absolutely 
repel  the  inference  that  the  services  for  which  appellee  here 
sues  this  estate  were  rendered  for  hire,  or  that  there  was 
any  expectation  on  his  part,  at  the  time  they  were  ren- 
dered, to  charge  therefor,  or  any  intention  on  the  part  of 
the  decedent  to  pay  the  appellee  for  them,  unless  it  might 
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be  such  services  as  he  rendered  her  after  attaining  his  ma- 
jority. Up  to  that  point  of  time  this  case  is  identical 
with  the  case  of  McClure  v.  Lentz  (1907),  40  Ind.  App.  56. 

The  sum  allowed  by  the  jury  is  so  excessive  as  to  strike 
the  court,  at  first  blush,  that  such  allowance  must  have  pro- 
ceeded from  either  mistake  or  prejudice  on  the  part 

2.  of  the  jury.  Undoubtedly  the  jury  in  fixing  the 
amount  of  appellee's  recovery  assumed  that  he  should 
be  allowed  for  all  serv^ices  rendered  by  him  for  the  intestate 
at  any  time  within  the  limits  of  the  dates  fixed  in  the  claim. 
We  think  the  motion  for  a  new  trial  should  have  prevailed, 
for  the  reason  that  the  damages  assessed  by  the  jury  were  ex- 
cessive. 

Cause  reversed,  with  instructions  to  the  court  below  to 
grant  a  new  trial. 


Hamrick,  Assignee,  et  al.  v.  Hoover. 

[No.  6,009.    Filed  March  19,  1908.] 

1.  Trial. — Conclusions  of  Law, — Exceptions, — An  exception  to  the 
conclusions  of  law  upon  a  special  finding  of  facts  admits,  for  the 
purposes  of  such  exception,  that  the  facts  within  the  issues  have 
been  correctly  and  fully  found,    p.  414. 

2.  Chattel  Mortoaoes. — Trusts  for  Mortgagor, — Fraud. — Presump- 
tions.— In  the  absence  of  any  agreement  in  a  chattel  mortgage 
that  the  mortgagor  shall,  or  shall  not  account  to  the  mortagee 
for  mortgaged  goods  sold,  by  the  mortgagor,  no  Inference  arises 
that  such  mortgage  is  fraudulent  and  therefore  void.    p.  414. 

3.  Tkial.— Burden  of  Proof. — Chattel  Mortgages. — Fraud. — ^The 
burden  of  proving  that  a  chattel  mortgage  is  fraudulent  as  a  trust 
in  favor  of  the  mortgagor  is  ui)on  the  party  alleging  same.    p.  414. 

4.  Saue. — Special  Findings. — Chattel  Mortgages. — Fraud.— Special 
findings  showing  that  a  chattel  mortgage  was  executed  upon  a 
stock  of  goods,  and  failing  to  show  that  there  was  any  agreement 
that  the  mortgagors  should  sell  such  stock  and  apply  the  prcx-eeds 
to  their  own  benefit  or  that  they  were  selling  such  st(Kk  without 
accounting  therefor  to  the  mortgagee,  or  that  the  assignee  of  the 
mortgagors  did  not  have  all  of  tlie  stock  so  mortgaged,  do  not 
show  that  such  mortgage  was  fraudulent.    i».  415. 
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5.  New  Thial. — Special  Findings. — Failure  to  Find  Certain  Facta, 
— Failure  of  Evidence  to  Support. — The  failure  of  the  court  to 
find  certain  facts  alleged  to  have  been  proved,  or  the  failure  of 
the  evidence  to  support  certain  findings,  does  not  constitute  a 
ground  for  a  new  trial,    p.  415. 

6.  Trial,— Special  Findings,— Failure  to  Find. — Effect.— The  fail- 
ure to  find  an  alleged  fact  is  a  finding  against  the  party  having 
the  burden  of  proof  thereon,    p.  410. 

7  Chattel  Mortgages. — Foreclosure. — Fraud. — The  foreclosure,  in 
favor  of  the  mortgagee,  of  a  chattel  mortgage  on  a  stock  of  goods 
in  the  possession  of  an  assignee  of  the  mortgagors,  is  not  prejudi- 
cial to  such  assignee,  where  such  mortgagee  was  the  only  creditor, 
even  though  such  mortgagors  did  not  account  to  such  mortgagee 
for  sales  made  from  the  stock,  such  assignee  taking  the  title  to 
such  goods  in  trust  for  the  benefit  of  creditors,    p.  416. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Suit  by  William  H.  Hoover  against  Ambrose  D.  Hamrick 
and  others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Elias  Bundy^  for  appellants. 
S.  M.  Sayler,  for  appellee. 

Myers,  J. — In  the  court  below  appellee  sued  appellants  to 
foreclose  an  indemnifying  mortgage  executed  to  him  by  Ar- 
temus  O.  Souers  and  John  S.  Hoover,  covering  a  stock  of  fur- 
niture in  the  town  of  Van  Buren,  Indiana,  and  owned  by 
them  as  partners,  and  which  they  were  engaged  in  selling  at 
retail.  The  second  paragraph  of  the  complaint  was  an- 
swered by  Hamrick,  as  assignee  of  Souers,  by  a  general  de- 
nial and  by  an  affirmative  paragraph  averring  that  the  mort- 
gagors, Souers  and  Hoover,  were,  by  the  terms  of  said  mort- 
gage, to  keep  possession  of  the  mortgaged  property  and  sell 
any  part  thereof  at  retail  without  any  agreement,  in  the 
mortgage  or  otherwise,  to  account  to  the  mortgagee  or  to  any 
person  in  his  behalf  for  the  proceeds  of  sales  so  made,  and 
that  sales  were  made  and  the  proceeds  thereof  appropriated 
by  the  mortgagors  to  their  own  use.  A  reply  in  denial 
formed  the  issues  submitted  to  the  court  for  trial.  Souers 
and  Hoover  made  default.     At  the  request    of    appellant 
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Hamrick  the  court  found  the  facts  specially  and  stated  con- 
clusions of  law  thereon.  In  substance,  the  findings  are  that 
on  March  8,  1904,  Souers  and  John  S.  Hoover  were  partners 
and  were  engaged  in  selling  furniture  in  the  town  of  Van 
Buren,  Indiana.  On  said  day  said  firm,  with  William  H. 
Hoover  as  surety,  borrowed  from  William  Chopson  $2,000, 
and  executed  to  him  their  promissory  note  therefor.  Said 
$2,000  was  used  in  paying  the  debts  of  said  firm.  On  March 
9,  1904,  Souers  and  John  S.  Hoover  executed  to  appellee  a 
chattel  mortgage  on  their  stock  of  furniture  to  indemnify 
the  latter  against  loss  by  reason  of  his  said  suretyship,  and 
said  mortgage  was  on  said  last  date  duly  recorded.  Said 
mortgage  conveyed  to  William  H.  Hoover  the  then  existing 
stock  of  goods  and  articles  thereafter  purchased  and  added 
thereto.  Except  $160,  interest,  no  part  of  the  Chopson  note 
has  been  paid.  The  principals  on  said  Chopson  note  are  in- 
solvent. The  mortgage  provides  that,  in  the  event  the  mort- 
gaged property  shall  come  into  the  hands  of  any  assignee, 
the  mortgagee  shall  have  the  right  to  take  immediate  posses- 
sion of  the  property.  Said  property  is  in  the  hands  of  Ham- 
rick as  assignee.  **  There  has  never  been  any  arrangement  or 
agreement  between  the  mortgagors  and  mortgagee,  whereby 
the  proceeds  of  sales  of  the  mortgaged  property  should  be 
applied  in  payment  of  the  mortgage  debt.  William  H. 
Hoover  had  no  knowledge,  nor  does  he  now  have,  as  to  how 
the  proceeds  were  applied."  There  is  due  on  the  note  to 
Chopson  $2,098.66,  and  appellee  is  liable  to  Chopson  for  the 
same. 

Upon  the  facts  found  the  court  stated  as  conclusions  of 
law:  (1)  "Plaintiff  is  entitled  to  judgment  against  Souers 
and  John  S.  Hoover  for  $2,098.66  and  costs;  (2)  plaintiff  is 
entitled  to  possession  of  the  mortgaged  property,  and  to  have 
it  sold  by  the  sheriff  and  the  proceeds  applied  to  the  judg- 
ment." Hamrick  reserved  exceptions  to  the  conclusions  of 
law,  and  over  his  motion  for  a  new  trial  judgment  was  ren- 
dered in  favor  of  appellee.    Hamrick,  as  assignee,  appeals 
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and  assigns  that  the  court  erred  (1)   in  its  conclusions  of 
law;    (2)  in  overruling  his  motion  for  a  new  trial. 

Exceptions  to  conclusions  of  law  admit  that  the  facts  with- 
in the  issues  have  been  correctly  and  fully  found.    Adams 
V.  Pittsburgh,  etc.,  R.  Co.   (1905),    165    Ind.    648; 

1.  Dinius  v.  Lahr  (1905),  36  Ind.  App.  425.     UponHhis 
admission  appellant  Hamrick  argues  that  the  findings 

bring  this  case  within  §7480  Burns  1908,  §4921  R.  S.  1881, 

and  that,  therefore,  the  mortgage  is  void  for  fraud  to  be 

pronounced  as  an  inference  of  law.     Citing  Stout  v. 

2.  Price  (1900),  24  Ind.    App.    360;    Neiv   v.   Sailors 
(1888),  114  Ind.  407,  5  Am.  St.  632.    In  Stout  v. 

Price,  supra,  it  is  held  that  if  the  mortgage  was  made  in 
trust  for.  the  party  making  it  it  is  void,  but  the  existence  of 
the  trust  must  be  found  as  a  fact.  In  New  v.  Sailors,  supra, 
it  is  held  that  **a  duly  recorded  chattel  mortgage,  given  to 
secure  an  honest  debt,  even  though  it  contains  a  stipulation 
authorizing  the  mortgagor  to  retain  possession  and  sell,  will 
not  be  presumed  fraudulent  as  against  creditors ;  and,  there- 
fore, until  the  contrary  is  shown,  the  law  will  intend  an 
agreement  that  the  mortgagor  should  sell  as  the  agent  of  the 
mortgagee  and  account  to  him  for  the  proceeds.  If,  how- 
ever, it  appears  that  there  was  an  understanding  that  the 
mortgagor  was  not  to  account,  but  that  he  might  deal  with  the 
property  to  all  intents  and  purposes  as  if  it  were  his  own, 
an  inference  of  fraud  arises,  which  renders  the  mortgage 
void.  Such  an  understanding  may  appear  by  proof  of  an 
oral  agreement,  or  it  may  be  inferred  from  the  fact  that  the 
mortgagor  made  sales  of  the  property  and  used  the  proceeds, 
with  the  knowledge  of  the  mortgagee,  without  being  asked  or 
required  to  account."    Under  the  ruling  announced 

3.  in  the  cases  cited  by  appellant  Hamrick  we  think  it 
cleai*/when  applied  to  the  case  at  bar,  that  the  burden 

was  upon  such  appellant  to  establish  as  a  fact  that  the  mort- 
gage was  a  conveyance  of  the  property  to  the  mortgagee  in 
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» 

trust  for  the  use  and  benefit  of  the  mortgagors.     No  such 
fact  is  found.     There  is  no  finding  that  appellee  held 

4.  the  property  in  trust  for  the  benefit  of  the  mortgagors. 
There  is  no  finding  that  the  mortgagors  sold  any  of 

the  property  and  applied  the  proceeds  to  their  own  use. 
There  is  no  finding  of  any  arrangement  or  secret  agreement 
whatever  between  the  parties  to  the  mortgage  relative  to  the 
proceeds  from  the  sale  of  any  of  the  property  so  transferred. 
There  is  no  finding  that  Hamrick,  as  assignee  of  Souers,  is 
not  in  possession  of  all  the  property  originally  mortgaged. 
With  this  state  of  the  record,  and  bound  by  the  ultimate 
facts  as  found  {Bradway  v.  Cfroenendyke  [1899],  153  Ind. 
508;  Coffinberry  v.  McClellan  [1905],  164  tnd.  131;  Tal- 
hott  V.  English  [1901],  156  Ind.  299),  the  presumption  of  a 
good-faith  transaction  is  not  overcome,  and  the  conclusions 
of  law  as  stated  by  the  trial  court  must  be  sustained. 

The  reasons  assigned  in  support  of  appellant  Hamrick 's 
motion  for  a  new  trial  are  (1)  that  the  court  erred  in  fail- 
ing to  find  certain  specified  facts;    (2)  that  special 

5.  finding  seven  is  not  sustained  by  sufficient  evidence. 
In  Scott  V.  Collier  (1906),  166  Ind.  644,  648,  it  is  held 

"that  certain  enumerated  findings  are  not  sustained  by  suf- 
ficient evidence,  etc.,  is  not  a  proper  assignment  in  a  motion 
for  a  new  trial,  and  therefore  must  be  rejected."  In  Sievers 
V.  Peters,  etc.,  Lumber  Co.  (1898),  151  Ind.  642,  the  court,  in 
passing  on  the*  question  of  insufficient  evidence  to  support 
answers  to  certain  special  interrogatories,  held  that  such  an 
assignment  presented  no  question  for  decision.  -The  court  in 
that  case  referred  to  certain  decisions  **  cited  to  support  the 
contention  that  a  new  trial  will  be  granted  when  the  an- 
swers to  interrogatories  are  not  sustained  by  the  evidence," 
and  said  that  in  such  case,  **the  cause  assigned  for  a  new 
trial  should  be,  not  that  the  answers  to  the  interrogatories 
are  not  sustained  by  the  evidence,  but  that  the  verdict  is  not 
sustained  by  the  evidence."    The  burden  of  proving  the 
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facts  which  appellant  Hamrick  says  the  court  failed 

6.  to  find  rested  upon  him,  and  such  failure  will  be  con- 
strued as  a  finding  against  said  appellant.     Banner 

Cigar  Co.  v.  Kamm  &  SchUlinger  Brew.  Co.   (1896),  145 
Ind.  266,  269. 

If  we  should  infer  from  the  evidence  that  Artemus  O. 

Souers  was  the  sole  owner  of  the  stock  of  goods  at  the  time 

the  assignment  was  made,  still  there  is  no  evidence  dis- 

7.  closed  by  the  record  that  either  Souers,  or  John  S. 
Hoover,  was  indebted  to  any  other  person  than  Chop- 
son,  and,  if  this  be  tnie,  the  only  person  who  possibly  could 
have  been  injured  by  reason  of  a  failure  to  account  for  the 
proceeds  of  sales  under  the  facts  was  appellee,  and  as  Ham- 
rick, by  virtue  of  the  deed  of  assignment,  took  the  title  to  the 
goods  in  trust  for  the  benefit  of  the  creditors,  the  appellee 
being  the  only  creditor,  the  record  fails  to  disclose  any  error 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Feight  et  al. 

[No.  5.972.     Filed  March  19,  1908.] 

1.  CoKPORATioNS. — Dc  Facto. — CoUaieral  Attack. —  'De  facto  corpo- 
rati<ins  an*  subject  to  a  direct,  but  not  to  a  collateral,  attack, 
p.  422.  ♦ 

2.  Same. — De  -Facto. — Essentials. — Essential  to  the  existence  of  a 
dc  facto  corporation  are  (1)  a  valid  law  under  which  such  a  cor- 
poration might  be  formed ;  (2)  a  bona  fide  attempt  to  organize  the 
corporation  under  such  law,  and  (3)  an  actual  otercise  of  corpo- 
rate power,    p.  422. 

.S.  Same. — De  Facto. — Inter  urban  Railroads. — Consolidation. — Eli- 
gihiUty  of  Constituentt^. — An  interurban  railroad,  formed  by  the 
consolidation  of  an  Ohio  and  an  Indiana  interurban  railroad 
corporation,  is  at  least  a  de  facto  corporation,  though  the  Indiana 
corporation  had,  at  the  time  of  the  consolidation,  no  railway  con- 
structed and  in  operation,    p.  422. 
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4.  INTEBUBBAK  RAILROADS. — Additional  Servitude. — The  use  of  a 
street  for  the  purpose  of  operating  an  iuterurban  railroad  does 
not  constitute  an  additional  servitude  entitling  frontagers  to  com- 
pensation,   p.  425. 

Prom  Randolph  Circuit  Court;   John  W,  Macy,  Judge. 

Suit  by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  against  John  E.  Feight  and  others.  Prom 
a  decree  for  defendants,  plaintiff  appeals.    Affirmed. 

Frank  L.  Littleton,  L.  J.  Hackney,  A.  0.  Marsh  and 
Nichols,  Ooodrich  &  Bales,  for  appellant. 

James  8.  Engle,  F.  S.  Caldwell,  W.  O.  Parry  and  Theo- 
dore Shockney,  for  appellees. 

Hadley,  p.  J. — This  is  a  suit  instituted  in  the  Randolph 
Circuit  Court  by  the  appellant  against  John  E.  Peight, 
Joseph  E.  Lowes,  Charles  M.  Anderson,  Ralph  E.  DeWeese, 
Walton  B.  Gebhart,  Theodore  Shockney,  Mortimer  A.  Munn, 

Edward  P.  Roberts, Abbott,  John  Doe,  Richard 

Roe,  John  Smith,  Chase  Construction  Company,  appellees,  to 
enjoin  said  appellees  from  entering  upon  appellant's  right  of 
way  at  Main  street  in  the  town  of  Parmland,  and  construct- 
ing thereon  a  crossing  for  the  appellees '  interurban  railway, 
and  from  taking  any  steps  to  interfere  with  appellant's 
tracks  and  railway  property. 

The  substantial  averments  of  the  complaint  involved  in 
this  consideration  are  to  the  effect  that  appellees  Lowes, 
Peight,  Anderson,  DeWeese  and  Shockney  pretend  and  con- 
fess to  be  stockholders  in,  and  officers  of,  a  pretended  electric 
railway  company ;  that  they  have  in  their  employ  the  other 
appellees;  that  all  of  said  appellees  are  engaged  in  con- 
structing a  contemplated  electric  railway ;  that  appellant  is 
a  railway  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Lidiana,  and  operates  a  railway  from  Indian- 
apolis, Indiana,  to  Cleveland,  OTiio;  that  appellant's  said 
roadway  passes  through  said  town  of  Parmland,  and  has  for 
forty  years  been  operated  at  grade  across  Main  street  in  said 
Vol.  41—27 
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town  upon  a  right  of  way  which  it  owns  in  fee ;  that  it  owns 
in  fee  a  tract  800  by  200  feet ;  that  Main  street  crosses  said 
tract,  which  runs  75  feet  north  of  appellant's  main  track  and 
125  feet  south  of  the  same,  subject  only  to  the  easement  of 
said  Main  street;  that  it  operates  a  steam  road  on  said  line; 
that  appellees  were  engaged  in  the  construction  of  an  inter- 
urban  electric  railway,  to  be  operated  by  electric  power  ex- 
clusively, for  the  carriage  of  passengers,  freight,  express  and 
mail  matter  from  Dayton,  Ohio,  to  the  city  of  Muncie,  In- 
diana ;  that  they  are  threatening  and  contemplating  the  con- 
struction of  said  electric  railway  from  the  point  on  Main 
street  where  said  work  has  been  commenced,  upon  and  over 
said  street  to,  and  across,  the  right  of  way  and  railway 
tracks  of  this  appellant,  and,  when  so  constructed,  the  oper- 
ation of  said  line  of  electric  railway  on  said  street  and  over 
said  right  of  way  and  railway  tracks;  that  appellees 
threaten  and  intend  to  cut  and  sever  the  rails  of  appellant's 
railway  tracks  across  said  Main  street,  and  install  in  lieu 
thereof  certain  frogs  and  connections  of  their  o\\ti  without 
the  consent  and  authority  of  appellant,  and  threaten  to  cross 
at  grade  said  tracks  of  appellant  in  said  Main  street;  that 
appellees  have  not  procured  any  right  of  way  by  contract 
with  appellant  or  otherwise  over  said  Main  street,  or  that 
part  of  Main  street  which  is  a  part  of  and  located  upon  ap- 
pellant's real  estate,  and  that  appellees  have  not  obtained 
the  consent  of  appellant  so  to  cross  appellant's  said  railway 
tracks  or  real  estate,  and  have  not  instituted  any  proceed- 
ings to  condemn  the  same ;  that  such  crossing  will  seriously 
interfere  with  the  free  use  of  appellant's  railway,  and  will 
impair  and  injure  its  franchise ;  that  appellees  do  not  pro- 
pose to  put  in  and  maintain  an  interlocking  system  at  said 
crossing;  that  appellees  have  not  secured  or  attempted  to 
secure  a  right  or  authority  to  cut  the  rails  of  appellant's 
tracks  and  construct  said  railway  by  any  agreement  with 
appellant,  decree  or  judgment  of  court  or  otherwise;  that 
appellees  have  no  right  or  authority  from  the  board  of  trus- 
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tees  of  the  town  of  Fannland  to  construct  said  electric  rail- 
way along  Main  street. 

There  are  numerous  other  averments  in  said  complaint  un- 
necessary to  set  out,  as  they  do  not  affect  the  question  pre- 
sented. To  this  complaint  appellees  answered  in  their  own 
behalf  to  the  effect  that  they  have  not  been  themselves  en- 
gaged in  the  construction  of  any  railway  of  any  nature  or 
kind  at  the  point  named  by  the  appellant  in  its  complaint,  or 
at  any  other  point,  and  that  they  are  not  for  themselves 
doing  any  of  the  things  or  threatening  to  do  any  of  the 
things  alleged  by  appellant  in  its  complaint,  but  say  that 
appellees  Lowes,  Feight,  Gebhart  and  Anderson  are  presi- 
dent, secretary,  treasurer  and  vice-president,  respectively,  of 
the  Dayton  &  Muncie  Traction  Company,  a  corporation  duly 
and  legally  incorporated  by  virtue  o'f  the  consolidation, 
under  the  laws  of  said  states,  of  the  Greenville  &  Union  City 
Traction  Company,  a  corporation  duly  and  legally  incor- 
porated under  the  laws  of  the  state  of  Ohio  for  the  construc- 
tion and  operation  of  an  electric  street  railway  in  the  city  of 
Greenville  and  in  the  villages  of  Hill  Grove  and  Union  Citj' 
in  said  state,  and  for  the  connection  of  said  systems  in  said 
cities  and  villages  by  an  interurban  electric  street  railway 
from  said  city  of  Greenville  through  said  villages  of  Hill 
Grove  and  Union  City,  terminating  at  the  state  line  in  said 
Union  City,  and  the  Winchester  &  Muncie  Traction  Com- 
pany, a  corporation  duly  incorporated  under  the  laws  of  the 
State  of  Indiana  for  the  purpose  of  constructing,  owning 
and  operating  a  system  of  electric  street  railways  in  the  citieis 
of  Union  City,  Winchester  and  Muncie,  and  in  said  town  of 
Farmland,  and  of  connecting  said  systems  in  said  cities  and 
towns  by  electric  interurban  and  suburban  street  railways 
between  said  cities  and  towns  from  said  state  line  at  the  point 
of  the  terminus  of  said  Greenville  &  Union  City  Traction 
Company's  street  railway  over  the  streets  of  said  Union  City, 
Winchester,  Farmland  and  Muncie,  and  connecting  the  same 
by  interurban  and  suburban  railways  between  said  cities 
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and  towns.  Appellees  subsequently  averred  that  they  ap- 
peared for  themselves  only  and  not  for  said  Dayton  &  Mun- 
cie  Traction  Company  or  either  of  the  said  mentioned  cor- 
porations. The  answer  then  avers  the  granting  of  a  fran- 
chise to  said  traction  company  to  construct  and  operate  a 
line  of  street  railway  along  said  Main  street  in  the  town  of 
Farmland,  and  along  and  over  the  point  of  intersection  with 
said  railway  tracks  of  appellant,  as  set  out  in  the  complaint, 
which  franchise  is  in  full  force  and  effect.  It  avers  the  in- 
tention of  said  traction  company  to  make  such  crossing  so  as 
not  to  interfere  with  the  free  use  of  appellant's  road  and 
side-tracks  so  crossed,  and  to  put  in  such  interlocking  de- 
vices or  such  protective  devices  as  the  law  of  the  State  may 
require,  using  in  every  particular  all  of  the  important  safe- 
guards and  machinery  used  in  the  operation  of  electric  rail- 
ways, and  managing  its  cars  at  said  point,  by  stopping  the 
same,  so  as  to  insure  safety  and  minimize  danger  of  acci- 
dent. Appellees  further  aver  the  intention  of  said  traction 
company  to  operate  combination  passenger-and  baggage-cars, 
and  to  haul  and  transport  passengers,  express,  baggage,  mail 
and  small  parcels  of  freight,  the  cars  to  be  operated  sep- 
arately and  not  in  trains,  and  all  of  said  cars  to  be  modem 
in  build  and  equipment  and  supplied  with  all  appliances 
for  stopping,  starting  and  controlling  the  same. 

The  answer  sets  out  in  full  two  ordinances,  one,  the  origi- 
nal ordinance,  and  the  other  supplemental  thereto,  granting 
said  Dayton  &  Muncie  Traction  Company  the  right  so  to 
use  the  streets  of  the  city  of  Farmland.  The  answer  then 
sets  out  the  statutes  of  the  state  of  Ohio,  authorizing  the 
consolidation  of  traction  companies  in  Ohio  with  traction 
companies  of  other  states.  A  demurrer  was  filed  to  this 
answer,  which  was  overruled.  Appellant  filed  an  amended 
reply  in  two  paragraphs:  (1)  By  general  denial;  (2)  an 
aflSrmative  paragraph  which  avers  in  substance  that  there 
is  no  such  corporation  as  the  Dayton  &  Muncie  Traction 
Company  and  never  was ;  that  at  the  time  of  said  consolida- 
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tion  there  was  no  law  of  the  State  of  Indiana  authorizing 
such  consolidation.  It  then  sets  out  facts  upon  which  it 
bases  its  averment  that  there  is  no  such  corporation  or 
consolidation.  There  are  other  averments  of  the  reply  that 
are  not  important.  Upon  the  issues  thus  formed,  trial  was 
had  and  decree  entered  for  appellees,  refusing  an  injunc- 
tion. 

The  questions  presented  upon  the  exceptions  reserved  by 
appellant  to  the  various  rulings  of  the  court  may  be  stated 
in  two  propositions :  First,  that  the  Dayton  &  Muncie  Trac- 
tion Company  was  not  a  corporation  either  de  facto  or  de 
jure;  second,  the  street  and  interurban  railway  being  con- 
structed along  Main  street  and  over  appellant's  tracks  and 
right  of  way  was  a  commercial  railway,  and  hence  an  addi- 
tional servitude  on  the  street,  and  had  no  right  to  enter  upon 
or  pass  over  the  property  of  appellant  without  consent,  or 
condemnation  and  compensation.  It  is  the  theory  of  appel- 
lant that  said  Dayton  &  Muncie  Traction  Company  was  not  a 
corporation,  by  reason  of  the  fact  that  it  had  not  been  prop- 
erly incorporated  under  the  laws  of  this  State,  and  hence 
appellees  were  acting  in  their  individual  capacities;  that 
said  pretended  corporation  was  incapable  of  being  sued  or 
brought  into  court  in  any  manner;  that  the  franchise 
granted  said  pretended  corporation  by  the  town  trustees  of 
Farmland  was  a  nullity,  for  the  reasons  (1)  -that  the  grantee 
had  no  existence;  (2)  that  by  the  terms  of  said  franchise  it 
was  not  eflfective  until  accepted  by  the  grantee;  that,  not- 
withstanding said  franchise  was  apparently  accepted  by  said 
Dayton  &  Muncie  Traction  Company,  it  was,  in  effect,  no  ac- 
ceptance, since  said  company  had  no  existence  and  could  not 
make  a  valid  acceptance.  It  would  appear  then,  if  appel- 
lant's contention  that  said  Dayton  &  Muncie  Traction  Com- 
pany had  no  corporate  existence  either  de  facto  or  dr  jure, 
that  the  injunction  prayed  for  should  have  been  granted, 
since  all  of  the  rights  of  appellees  imder  their  own  aver- 
ments, and  the  evidence,  to  construct  said  railway  along 
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said  street  and  over  said  tracks  and  right  of  way  were  by 
virtue  of  the  authority  granted  said  traction  company  by  the 
board  of  trustees  of  said  town.  It  is  urged  by  appellant 
that  the  attempted  consolidation  of  said  two  companies  was 
ineffective  and  void,  for  the  reason  that,  although  there  is  a 
statute  in  this  State  authorizing  the  consolidation  of  street 
and  interurban  railways  within  the  State,  and  street  and  in- 
terurban  railways  in  adjoining  states,  such  statute  author- 
izes such  consolidation  only  when  the  domestic  railway  has 
been  constructed  and  is  being  operated ;  that  in  this  case  the 
Union  City,  Winchester  &  Muncie  Traction  Company,  the 
constituent  domestic  corporatio9,  did  not  at  the  time  of  such 
attempted  consolidation  have  any  railway  constructed  and 
operating,  and  it  was  therefore  ineligible  to  enter  into  such  a 
consolidation.    Acts  1903,  p.  181,  §5690  Bums  1908. 

Appellees  meet  this  contention  with  the  proposition  that 
the  Dayton  &  Muncie  Traction  Company  was  in  fact  a  dc 
jure,  or  at  least  a  de  facto,  corporation,  and,  being  such,  its 
authority  to  act  as  a  corporation  cannot  thus  be  collaterally 
assailed. 

That  the  corporate  existence  of  a  de  facto  corporation  can 

only  be  questioned  by  a  direct  proceeding  brought  for  that 

purpose,  and  not  collaterally,  is  well  settled.     Clark 

1.  V.  American,  etc.,  Coal  Co,  (1905),  165  Ind.  213,  112 
Am.  St.  217,  and  authorities  there  cited.    And  it  is 

said  in  the  case  last  cited:    **It  is  essential  to  the  existence 
of  a  de  facto  corporation,  however,  that  there  be  (1) 

2.  a  valid  law  under  which  a  corporation  with  the  powers 
assumed  might  be  incorporated;    (2)  a  bona  fide  at- 
tempt to  organize  a  corporation  under  such  law,  and  (3)  an 
actual  exercise  of  corporate  powfr." 

It  is  admitted  that  there  exists  a  law  authorizing  the  con- 
solidation of  domestic  street  and  interurban  railway  cor- 
porations with  foreign  street  and  interurban  railway 

3.  corporations,  and  that  such    consolidated    company 
would  possess  all  of  the  powers  claimed  or  exercised 
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by  the  Dayton  &  Miincie  Traction  Company ;  that  there  was 
a  bona  fide  attempt  by  said  company  to  organize  under  that 
law,  and  an  actual  exercise  of  corporate  functions.  But  it  is 
injsisted  that  the  constituent  domestic  corporation  was  inel- 
igible to  enter  into  such  consolidation,  for  the  reason  that  it 
had  no  street  railway  constructed  and  operating.  This  con- 
tention is  so  fully  met  by  the  opinion  of  Judge  Taft  in  the 
case  of  Continental  Trust  Co.  v.  Toledo,  etc.,  R.  Co.  (1897), 
82  Fed.  642,  649,  that  we  quote:  **It  is  said  that  the  prin- 
ciple that  the  acts  of  a  de  facto  corporation  can  never  be  as- 
sailed collaterally  has  no  application  where  the  law  makes 
no  provision  for  a  de  jure  corporation  of  the  kind  which  the 
one  in  question  here  purports  to  be,  and  that,  as  there  was  no 
law  of  Illinois  or  Ohio  authorizing  the  consolidation  of  the 
three  corporations  which  it  was  attempted  here  to  consoli- 
date, there  could  be  no  de  jure  corporation,  and  so  no  de 
facto  corporation.  *  *  *  It  is  certainly  true  that  the 
rule  of  public  policy  which  validates,  for  all  purposes  save 
that  of  direct  inquiry  by  the  sovereign,  acta  of  those  who, 
without  lawful  authority,  assume  an  oflBcial  or  corporate 
character,  and  actually  exercise  official  or  corporate  func- 
tions, must  have  the  limitation  that,  the  character  assumed 
and  functions  exercised  are  those  which  it  is  the  declared 
purpose  of  the  sovereign  to  have  some  one  lawfully  assume 
and  discharge.  *  *  *.  It  is  to  be  observed,  however, 
*  *  •  that  the  validity  of  the  acts  of  a  de  facto  officer  or 
corporation  in  a  collateral  proceeding  is  not  aflfected  by  the 
circumstances  that  the  particular  persons  or  constituents  as- 
suming and  discharging  the  official  or  corporate  functions 
could  not  by  any  steps  have  acquired  the  requisite  legal 
qualifications  for  lawfully  exercising  such  functions.  They 
may  be  completely  ineligible,  and  yet,  if  they  are  allowed  to 
discharge  the  duties  and  exercise  the  powers  of  an  office  or  a 
corporation  which  the  law  recognizes  as  in  existence  or 
capable  of  lawful  existence,  their  acts  as  such  cannot  be  im- 
peached as  invalid  in  a  collateral  proceeding.    •    •    •    And 
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it  may  be  safely  stated  as  the  rule  that  when  persons  assume 
to  act  as  a  body,  and  are  permitted  by  acquiescence  of  the 
public  and  the  state  to  act,  as  if  they  were  legally  a  particu- 
lar kind  of  corporation,  for  the  organization,  existence,  and 
continuance  of  which  there  is  express  recognition  by  general 
law,  such  body  of  persons  is  a  corporation  de  facto,  although 
the  particular  persons  thus  exercising  the  franchise  of  being 
a  corporation  may  have  been  ineligible  and  incapacitated  by 
the  law  to  do  so.  In  the  light  of  this  statement  of  the  law, 
the  averments  of  the  petitions  are  quite  insuflBcient  to  show 
that  the  Toledo,  St.  Louis  &  Kansas  City  Railroad  Company 
was  not  at  least  a  de  facto  corporation.  It  is  not  denied 
that  under  the  general  laws  of  Illinois,  Ohio,  and  Indiana  a 
corporation  may  be  organized  by  consolidation  which  shall 
be  a  corporation  of  each  of  the  three  states.  *  •  •  If 
there  could  hea  de  jure  consolidated  corporation  of  the  three 
states,  as  there  undoubtedly  could  be,  then  the  Kansas  City 
corporation,  in  exercising  the  functions  of  such  a  consoli- 
dated corporation,  was  a  de  facto  corporation  of  the  three 
states." 

This  case  was  afterwards  affirmed  by  the  Circuit  Court  of 
Appeals.  Toledo,  etc.,  R.  Co.  v.  Continental  TruM  Co. 
(1899),  95  Fed.  497.  In  the  course  of  the  opinion  Judge 
Lurton,  speaking  for  the  court,  says:  **The  fact  that  there 
might  be  under  the  law  of  Illinois  a  consolidated  company 
composed  of  an  Illinois  corporation  and  corporations  of 
other  states,  with  the  powers  claimed  by  the  Toledo,  St. 
Louis  &  Kansas  City  Railroad  Company,  would  constitute 
it  a  de  facto  corporation,  although  the  particular  companies 
thus  united  might  not  possess  all  of  the  qualifications  re- 
quired by  the  Illinois  statute.  A  defect  in  the  qualification 
of  some  of  the  constituent  companies  might  affect  the  de 
jure  character  of  such  an  organization,  and,  when  challenged 
by  the  state,  demand  a  judgment  of  ouster.  The  test  of  a 
de  facto  corporation  is  this :  Was  there  a  law  under  which 
there  might  have  been  a  de  jure  corporation  of  the  kind, 
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character,  and  class  to  which  the  organization  in  question 
apparently  belongs?  It  is  the  apparent  legality  of  the  or- 
ganization which  gives  it  its  de  facto  character.  If  there 
was  no  law  under  which  an  Illinois  consolidated  corporation 
could  exist,  there  could  be  no  de  facto  consolidated  corpora- 
tion. The  possibility  of.  b,  de  jure  corporation  is  the  only 
condition  requisite  to  a  (Z^  facto  corporation.  It  is  not  a 
sound  test  that  the  particular  constituents  could  not  have  be- 
come a  de  jure  consolidated  corporation.  That  would  open 
every  such  organization  to  parol  attack,  and  destroy  its  de 
facto  character,  not  by  showing  the  impossibility  of  a  de  jure 
corporation  of  the  kind  in  question,  but  by  evidence  affecting 
the  internal  history  of  the  parts  composing  the  whole." 
These  opinions  are  supported  by  Norton  v.  Shelby  County 
(1886),  118  U.  S.  425,  6  Sup.  Ct.  1121,  30  L.  Ed.  178;  Ash- 
ley V.  Board,  etc,  (1893),  16  U.  S.  App.  656,  60  Fed.  55,  8 
C.  C.  A.  455;  State  v.  Carroll  (1871), ^38  Conn.  449,  9  Am. 
Rep.  409;  Blackburn  v.  State  (1859),  3  Head  (Tenn.)  *689, 
and  are  in  accord  with  Clark  v.  American,  etc.,  Coal  Co,, 
supra,  and  Doty  v.  Patterson  (1900),  155  Ind.  60. 

It  is  clear  under  the  above  authorities  that  said  Dayton  & 
Muncie  Traction  Company  was  a  de  facto  corporation,  and 
its  power  to  act  as  such  cannot  be  questioned  in  this  pro- 
ceeding. It  is  therefore  unnecessary  for  us  to  determine 
whether  said  traction  company  was  a  corporation  de  jure. 
It  must  therefore  be  assumed  in  this  case  that  said  traction 
company  had  all  the  powers  and  authority,  and  was  entitled 
to  the  rights  and  privileges,  of  a  consolidated  street  and  in- 
terurban  railway,  which,  under  the  law  of  its  creation,  gave 
it  the  rights  and  privileges  of  a  domestic  street  and  interur- 
ban  railway.     §5686  Bums  1908,  Acts  1899,  p.  378,  §2.  . 

If,  therefore,  such  street  and  interurban  railway  had  the 

right  to  cross  the  tracks  and  right  of  way  of  appellant  under 

the  circumstances  here  presented,  the  injunction  was 

4.  properly  refused.  That  it  has  such  right  has  been 
determined  by  the  cases  of  Mordhurst  v.  Ft,  Wayiw, 
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etc,  Traction  Co.  (1904),  163  Ind.  268,  66  L.  R.  A.  105,  106 
Am.  St.  222;  Kinsey  v.  Union  Traction  Co.  (1908),  169  Ind. 
563;  South  East,  etc.,  R.  Co.  v.  Evansville,  etc.,  R.  Co. 
(1907),  169  Ind.  339;  Michigan  Cent.  R.  Co.  v.  Hammond, 
etc.,  Electric  R.  Co.  (1908),  42  Ind.  App.  — ;  Chicago,  etc., 
R.  Co.  V.  Whiting,  etc..  St.  R.  Co.  (1894),  139  Ind.  297,  26  L. 
R.  A.  337,  47  Am.  St.  264. 

There  are  various  other  matters  presented,  but  they  all  de- 
pend upon  the  central  questions  here  discussed  and  decided. 
It  is  urged  that  this  court  should  consider  and  determine  the 
character  of  the  crossing  that  should  be  made  in  the  event 
we  should  decide  appellees  had  the  right  to  cross.  The 
lower  court  did  not  determine  this  question,  and  it  does  not 
appear  that  it  was  considered  and  passed  upon.  Whether 
such  court  might  have  done  so  is  unnecessary  to  decide.  The 
record  does  not  show  such  an  unusual  condition  as  to  war- 
rant us  in  assuming  that  a  crossing  may  not  be  made  rea- 
sonably safe  in  the  ordinary''  modes. 

Judgment  affirmed. 


Indiana  Railway  Company  v.  Orr. 

[No.  6,131.    Filed  March  19,  1908.] 

1.  Street  Railroads. — Transfers. — Mistakes. — Ejection  of  Passen- 
ger.— ^A  transfer  ticket  furnished  by  a  street  railway  company  to 
a  passenger  is  not  conclusive  evidence  between  the  parties  as  to 
any  error  therein,  and  the  burden  is  on  the  company  to  prove  the 
falsity  of  such  passenger's  explanations  in  order  to  avoid  liability 
for  his  wrongful  expulsion  from  the  car.    p.  429. 

2.  Damages.  —  Compensatory.  —  Amount. — Mental  Suffering. — Hu- 
miliation.— Where  defendant's  unlawful  act  has  given  a  right  of 
action  for  damages  to  the  plaiutiflf,  mental  suffering  and  humilia- 
tion caused  by  such  act  arc  proper  elements  of  compensatory 
damage,  regardless  of  physical  injury;  and  difficulty  in  determin- 
ing the  amount  of  such  damage  does  not  defeat  the  right  thereto, 
p.  4.30. 

3.  Same. — Excessive. — Street  Railroads. — Ejecting  Passenger. — 
One  hundred  dollars  is  not  excessive  damages  for  the  unlawful 
ejection  of  a  passenger  from  a  street-car,  where  many  friends 
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were  on  such  ear,  and  the  plaintiff,  tbougli  not  pliysically  touclied, 
was  greatly  humiliated.    p.MSO. 

4.  Damages. — Elements, — Torts, — Negligence, — Physical  Injury. — 
Mental  Suffering, — Where  an  actionable  wrong  has  been  commit- 
ted, one  element  of  the  comi)en8atory  damages  for  which  in  mental 
snfitering,  a  physical  injury  need  not  be  shown,    p.  431. 

5.  Street  Railroads. — Transfers, — Negligence, — The  duty  to  give  a 
passenger  on  a  street-car  a  correct  transfer  rests  exclusively 
upon  the  company,    p.  431. 

6.  Same. — Ejecting  Passenger, — Damages, — The  fact  that  a  passen- 
ger alighted  from  a  street-car  when  the  conductor  wrongfully  or- 
dered him  to  do  so  does  not  relieve  the  company  from  the  dam- 
ages caused  thereby,    p.  431. 

Prom  St.  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge. 

Action  by  Joseph  G.  Orr  against  the  Indiana  Railway 
Company.  Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

A.  L,  Brick,  D,  D,  Bates  and  A.  G.  Graham,  for  appellant. 
Isaac  K.  Parks,  for  appellee. 

Watson,  J. — This  was  an  action  by  appellee  against  ap- 
pellant street  railway  company  to  recover  damages  for  un- 
lawful expulsion  from  one  of  appellant's  cars.  The  cause 
was  tried  by  the  court.  A  special  finding  of  facts  was  made 
and  the  conclusion  of  law  thereon  was  that  appellee  was  en- 
titled to  recover.  He  was  awarded  damages  in  the  sum  of 
$100. 

Appellant  assigns  as  error:  (1)  Overruling  the  demurrer 
to  appellee's  amended  complaint;  (2)  the  conclusion  of  law 
stated  upon  the  special  findings. 

The  facts  found  were,  in  substance,  that  appellant  was  in- 
corporated under  the  laws  of  the  State  of  Indiana,  and  was 
operating  a  street  railway  in  the  city  of  South  Bend.  By 
virtue  of  a  contract  between  appellant  and  said  city,  appel- 
lant was  bound  to  issue  transfers,  free  of  charge,  to  all  pas- 
sengers requesting  the  same  who  boarded  its  cars  at  any 
point  upon  its  line  within  the  limits  of  South  Bend  and  paid 
the  regular  fare,  and  whose  destination  was  any  point  upon 
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any  other  line  within  the  city  li^iits,  siioh  transfer  ticket  to 
be  valid  only  upon  the  next  car  leaving  on  the  line  indi- 
cated after  the  arrival  of  the  car  upon  which  passage  was 
first  taken.  On  November  6,  1906,  at  about  7:30  o'clock 
p.  m.,  appellee  boarded  a  west-bound  passenger-car  on  the 
North  Side  Mishawaka  line  within  the  city  limits.  Said  car 
was  due  to  arrive  at  the  transfer  station  about  7:45  o'clock 
p.  m.  Appellee  paid  the  conductor  the  regular  fare,  and 
asked  for  and  received  a  transfer  to  the  Chapin  street  line. 
Upon  reaching  the  transfer  station  appellee  boarded  the  first 
Chapin  street  car  leaving  said  station  after  the  arrival 
of  the  North  Side  IMishawaka  car,  and  tendered  to  the  con- 
ductor of  the  Chapin  street  car  said  transfer  in  payment  of 
his  fare.  The  conductor  refused  to  accept  the  same,  stating 
**that  it  is  too  old ;  that  it  was  punched  for  the  7 :15  o'clock 
car,"  and  demanded  a  cash  fare.  Appellee  explained  to 
said  conductor  that  the  conductor  of  the  North  Side  Misha- 
waka oar  must  have  made  a  mistake  in  punching  said  trans- 
fer ticket,  as  appellee  had  reached  the  transfer  station  on  the 
7:45  o'clock  car,  had  immediately  entered  the  Chapin  street 
car  upon  which  he  was  then  riding,  and  that  this  car  was  the 
first  one  leaving  the  transfer  station  after  his  arrival  there. 
For  that  reason  appellee  refused  to  pay  another  fare,  and 
thereupon  the  conductor  again  demanded  that  he  pay  a  cash 
fare  or  leave  the  car.  Appellee  again  refused  to  pay  an 
additional  fare,  whereupon  the  conductor  rang  the  bell, 
stopped  the  car,  ordered  appellee  to  get  off,  and  appellee  did 
get  off  said  car.  A  mistake  had  been  made  by  the  conductor 
who  iasued  said  transfer  ticket  to  appellee,  so  that  at  the 
time  appellee  was  ordered  from  said  car  said  ticket  did  not 
show  on  its  face  that  appellee  was  entitled  to  ride  on  it.  The 
conductor  of  the  Chapin  street  car  had  no  means  of  knowing 
of  such  mistake  except  by  the  statement  of  appellee,  and  no 
malice  nor  ahiiso  entered  into  or  became  a  part  of  the  con- 
ductor's ordering  appellee  from  the  car  and  requiring  him  to 
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leave  the  same.  Said  conductor  refused  to  believe  appel- 
lee's statement  that  a  mistake  had  been  made  in  issuing  said 
transfer  ticket.  The  point  where  appellee  alighted  was 
about  three  blocks  from  his  destination.  There  were  sixteen 
passengers  on  said  car  at  the  time  appellee  was  ordered  and 
required  to  leave,  a  number  of  whom  were  acquainted  with 
him,  and  he  was  greatly  mortified  and  humiliated  by  being  - 
ordered  and  required  to  leave  said  car  under  said  circum- 
stances. At  the  time  the  weather  was  cold  and  rainy.  None 
of  appellant's  employes  touched  the  person  of  appellee,  and 
he  suflFered  no  physical  injuries  thereby,  but  did  suffer  ^ 
mental  pain  and  humiliation.  The  conductor  of  the  North 
Side  Mishawaka  car  had  inadvertently  punched  the  transfer 
ticket  to  indicate  that  appellee  was  entitled  to  ride  upon  the 
7:15  o'clock  Chapin  street  car,  and  said  ticket  did  so  indi- 
cate. This  was  the  result  of  the  mistake  of  the  conductor  of 
th^^orth  Side  Mishawaka  car  in  punching  said  ticket.  Ap- 
pellee was  unaware  of  said  mistake,  and  had  no  knowledge 
thereof  until  his  attention  was  directed  thereto  by  the  con- 
ductor of  the  Chapin  street  car. 

The  allegations  of  the  complaint  and  the  special  findings 
of  fact  show  that  the  action  and  the  recovery  were  based 
upon  the  unlawful  ejection  of  appellee  from  one  of  appel- 
lant's passenger-cars. 

In   the   case   of   the   Indianapolis  St.  B.  Co.  v.  Wilson 

(1903),  161  Ind.  153,  170,  the  court  said:    **What  the  court 

held  was,  that  the  ticket  furnished  to  appellee  by  ap- 

1.  pellant,  as  shown,  could  not  be  regarded  as  conclusive 
evidence  between  the  parties;  that,  under  the  circum- 
stances, it  was  open  to  the  explanations  made  by  appellee  at 
the  time  he  presented  it  for  passage  to  the  conductor  in 
charge  of  the  Virginia  avenue  car  in  regard  to  the  mistake  or 
fault  of  appellant's  agent  in  punching  the  ticket;  that  ap- 
pellee's expulsion  from  the  car  over  his  explanations  or  state- 
ments in  relation  to  the  ticket  was  at  the  peril  of  appellant, 
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in  the  event  of  its  being  unable  to  show  that  the  same  so 
made  by  him  were  false  or  untrue.  Or,  in  other  words, 
under  the  circumstances  in  the  case,  the  burden  was  upon  it 
to  prove  the  falsity  of  these  explanations." 

When  a  right  of  action  has  accrued,  mental  suffering  and 

humiliation  are  proper  to  be  considered  in  determining  the 

amount  of  compensatory  damages  to  which  the  party 

2.  affected  by  the  unlawful  act  is  entitled,  regardless  of 
whether    actual    physical    injury    has    been    done. 

Stewart  v.  Maddox  (1878),  63  Ind.  51;  Lake  Erie,  etc,  R. 
Co.  V.  Fix  (1882),  88  Ind.  381 ;  Chicago,  etc.,  B.  Co.  y.  Hold- 
ridge  (1889),  118  Ind.  281;  Pennsylvania  Co.  v.  Bray 
(1890),  125  Ind.  229;  Smith  v.  Holcomb  (1868),  99  Mass. 
552;  HamUton  v.  Third  Ave.  B.  Co.  (1873),  53  N.  Y.  25; 
Sprenger  v.  Tacoma  Traction  Co.  (1896),  15  Wash.  660,  47 
Pac.  17,  43  L.  R.  A.  706;  Eddy  v.  Syracuse,  etc.,  R.  Co. 
(1900),  63  N.  Y.  Supp.  645;  Ray  v.  Cortland,  etc.,  Traction 
Co.  (1897),  19  Hun,  App.  Div.,  530,  46  N.  Y.  Supp.  521;  3 
Sutherland,  Damages  (3d  ed.),  §943;  3  Thompson,  Negli- 
gence (2d  ed.),  §3288.  Difficulty  in  estimating  the  amount 
of  damages  arising  from  mental  suffering  and  humiliation 
cannot  defeat  the  right  to  have  the  same  considered  in  fixing 
the  sum  which  may  be  recovered  for  the  wrongful  act.  Bal- 
lou  V.  Farnum  (1865),  11  Allen  (Mass.)  73;  Young  v.  West- 
ern Union  Tel.  Co.  (1890),  107  N.  C.  370,  11  S.  E.  1044,  9 
L.  R.  A.  669,  22  Am.  St.  883;  Lucas  v.  Flinn  (1872),  35 
Iowa  9. 

Appellant's  contention  with  reference  to  punitive  dam- 
ages may  be  conceded,  but  it  is  not  pertinent  to  this  case. 
There  is  nothing  to  indicate  that  the  damages  awarded 

3.  were  anything  other  than  the  trial  court's  just  es- 
timate of  the  sum  which  would  reasonably  compen- 
sate appellee  for  the  indignity  and  humiliation  suffered  ais  a 
result  of  the  unlawful  act  of  appellant's  agent. 

The  rule  that  damages  are  not  allowed  for  mental  suffer- 
ing resulting  from  an  act  of  negligence  does  not  apply  where 
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an  actionable  wrong  has  been    committed,  and    the 

4.  mental  suffering  was  only  one  of  the  elements  to  be 
considered    in    determining  the  amount  of  compen- 
satory damages. 

Appellee  had  complied  with  all  the  requirements  necessary 

to  entitle  him  to  be  carried  to  his  destination.     The  failure 

of  the  transfer  ticket  to  show  that  he  was  so  entitled 

5.  was  the  result  of  the  failure  of  appellant's  agent,  the 
conductor  on  the  first  car  upon  which  appellee  took 

passage,  to  punch  the  ieorrect  time  upon  such  ticket.  This 
was  a  duty  devolving  upon  the  company  to  be  executed  by 
its  agent,  the  conductor.  Appellee  had  no  part  whatever  in 
the  performance  of  such  duty,  nor  was  he  presumed  to  have. 
This  duty  rested  exclusively  upon  appellant  by  virtue  of  the 
contract  entered  into  by  it  with  the  city  of  South  Bend. 

The  conductor  on  the  car  to  which  appellee  transferred, 

also  an  agent  of  appellant,  was  empowered  and  authorized 

by  appellant,  under  such  circumstances,  to  eject  ap- 

6.  pellee.  The  fact  that  appellee  alighted  without  com- 
pelling said  agent  to  resort  to  force,  thereby  prevent- 
ing an  increase  of  damages  for  which  appellant  might  have 
become  liable  if  force  had  been  resorted  to,  will  not  defeat 
the  right  to  recover  for  such  damages  as  were  sustained  by 
reason  of  the  unlawful  expulsion. 

The  case  of  the  Indianapolis  St.  R.  Co.  v.  Wilson,  supra, 
decided  that  the  agent  was  bound  to  accept  the  explanation 
of  the  passenger  or  eject  him  at  the  company's  peril.  It  is 
clear  that  the  facts  alleged  by  appellee  constituted  a  cause 
of  action  against  appellant  and  there  was  no  error  in  the 
conclusion  of  law  stated  by  the  trial  court. 

Judgment  afl&rmed. 
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ZiEGLER,  Jr.,  by  Guardian  ad  litem,  v. 

ZlEGLER,  Sr.,  ET  AL. 
[No.  6,283.     Filed  March  19,  1908.] 

1.  Appeal. — Briefs, — An  alleged  defective  answer  will  not  be  con- 
sidered on  appeal,  where  appellant  falls  to  set  such  answer  out 
in  his  brief,    p.  432. 

2.  Baue.— Bills  of  Exceptions. — Signing. — Where  the  judge's  cer- 
tificate to  a  bin  of  exceptions  states  that  such  bill  "Is  now  re- 
ceived ;  and  the  court  desiring  to  hold  the  same  for  Inspection  and 
correction.  If  such  may  be  necessary,  signs  and  seals  the  same  for 
this  purpose"  within  the  time  allowed  for  the  filing  thereof,  such 
bill  is  not  In  the  record,  and  questions  depending  thereon  cannot 
be  considered  on  appeal,    p.  433. 

Prom  Superior  Court  of  Vanderburg  County ;  Alexaiider 
Gilchrist,  Judge. 

Suit  by  Mary  Rompf  against  Jacob  Ziegler  and  others. 
Prom  the  decree  entered,  Jacob  Ziegler,  Jr.,  appeals.  Af- 
firmed, 

Iglehart  &  Taylor  and  Philip  C.  Gould,  for  appellant. 
Peter  Maier,  for  appellees. 

Rabb,  J. — It  is  not  easy  to  understand  from  the  appel- 
lant's brief  what  question  the  record  in  this  cause  presents 
for  the  decision  of  this  court.  The  suit  was  brought  for  the 
partition  of  real  estate.  Originally  Jacob  Ziegler,  Sr.,  was 
the  only  party  defendant.  The  appellant,  Jacob  Ziegler, 
Jr.,  by  his  guardian  ad  litem,  applied  to  be  made  a  party  de- 
fendant. His  petition  being  granted,  he  filed  an  answer  in 
four  paragraphs.  The  appellees'  demurrer  to  the  second 
paragraph  was  sustained,  and  this  action  of  the  court 

1.  is  relied  upon  as  an  error.  The  paragraph  of  answer 
in  question  is  not  set  forth  in  appellant's  brief,  and 
no  objections  to  it  are  pointed  out.  Under  the  rules  of  this 
court  no  question  is  thereby  presented  for  our  decision. 

The  only  errors  relied  upon,  and  the  ones  that  are  dis- 
cussed in  appellant's  brief,  are  presented  by  appellant's  mo- 
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tion  for  a  new  trial,  and  relate  to  the  action  of  the 
2.     court  in  reference  to  the  admission  of  evidence,  and 

whether  the  evidence  is  sufficient  to  sustain  the  finding 
of  the  court.  The  judge's  certificate  to  the  bill  of  excep- 
tions is  as  follows: 

"The  defendant,  Jacob  Ziegler,  Jr.,  by  his  guardian 
ad  litem,  now  tenders  this,  his  bill  of  exceptions,  and 
prays  that  the  same  may  be  signed  and  sealed  and 
made  a  part  of  the  record,  and  the  same  is  now  re- 
ceived ;  and  the  court  desiring  to  hold  the  same  for  in- 
spection and  correction,  if  such  may  be  necessary,  signs 
and  seals  the  same  for  this  purpose,  the  6th  day  of 
November,  1905,  said  date  being  within  the  time  al- 
lowed by  this  court  for  the  presentment  and  filing  of 
this  bill  of  expections. ' ' 

This  is  a  mere  certificate  of  the  judge  that  the  bill  of  ex- 
ceptions was  presented  to  him  within  the  time  allowed  for 
the  filing  of  a  bill.  It  is  not  a  certificate  that  the  bill  of  ex- 
ceptions is  a  full,  true  and  correct  transcript  of  the  evidence 
given  upon  the  trial,  and  presents  no  question. 

The  judgment  is  affirmed. 

Roby,  J.,  absent. 


Wise  v.  Larkin. 

[No.  (3,141.     Filed  March  20,   1908.1 

New  Trial. — Caitucft  for. — Jud(/ment  "Contrary"  to  Evidence, — ^That 
the  Judgment  of  the  court  is  "contrary  to  the  evidence,'*  is  not  a 
ground  for  a  new  trial. 

Prom  Jay  Circuit  Court;  John  F,  La  Follette,  Judge. 

Suit  by  Edward  Larkin  against  Clift  Wise  and  another. 
From  a  judgment  against  Wise,  he  appeals.    Affirmed. 

Jacob  F.  Denney,  for  appellant. 
Smith  &  Moran,  for  appellee. 

Mters^  J. — Appellee  sued  appellant  and  the  IMuncie  & 
Portland  Traction  Company  upon  a  contract  for  salary  al- 
VoL.  41-28 
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leged  to  be  due  to  him  from  appellant  and  to  foreclose  an 
alleged  mechanic's  lien  on  the  property  of  the  traction  com- 
pany. 

The  complaint  was  in  one  paragraph,  to  which  the  de- 
fendants separately  answered  by  a  general  denial.  The 
cause  was  tried  by  the  court,  and  a  general  finding  made  in 
favor  of  plaintiff  and  against  the  defendant  Wise,  for 
$274.20,  and  against  plaintiff  and  in  favor  of  the  defendant 
the  Muncie  &  Portland  Traction  Company,  and  judgment 
was  rendered  in  accordance  with  the  findings.  Defendant 
Wise  appeals,  and  assigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial. 

Three  reasons  are  assigned  in  support  of  this  motion.  All 
are  waived  except  the  following:  **The  judgment  of  the 
court  is  contrary  to  the  evidence."  No  such  cause  is  speci- 
fied by  §585  Burns  1908,  §559  R.  S.  1881,  and  therefore  can- 
not be  regarded  as  presenting  any  question  for  decision.  As 
said  by  the  court  in  the  case  of  Lynch  v.  Milwaukee  Har- 
vester Co,  (1903),  159  Ind.  675 :  *'The  statute,  in  plain  lan- 
guage, names  the  causes  which  may  be  assigned  for  a  new 
trial.  It  may  be  that,  upon  verdicts  or  findings  in  strict  ac- 
cord with  the  law  and  evidence,  judgments  contrary  to  the 
law  and  evidence  are  rendered.  But  the  remedy  against  such 
errors  is  a  motion  to  modify  the  judgment,  and  not  a  mo- 
tion for  a  new  trial.  '*  And,  after  referring  to  certain  causes 
presenting  the  exact  question  now  under  consideration,  it 
was  then  **held  that  causes  for  a  new  trial  in  the  language 
of  those  in  appellant's  motion  were  unauthorized  and  insuf- 
ficient in  civil  cases."  Citing  a  number  of  cases.  See,  also. 
Felt  V.  East  Chicago,  etc.,  Steel  Co,  (1901),  27  Ind.  App.  494; 
Baltimore,  etc,  R,  Co.  v.  Daegling  (1902),  30  Ind.  App.  180; 
Balph  V.  Magaw  (1904),  33  Ind.  App.  399. 

Judgment  affirmed. 
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Lake  Shore  &  Michigan  Southern  Railway 
Company  v.  Brown,  Administrator. 

[No.  6,028.     Filed  March  20,  1908.] 

1.  Tbial. — Verdict. — Oeneral, — Interrogatories. — ^A  general  verdict 
controls  the  answers  to  the  interrogatories  to  the  Jury,  where, 
aided  by  all  reasonable  intendments  and  inferences,  it  may  be 
reconciled  with  such  answers,    p.  430. 

2.  Neouqeitce. — Duty  to  Use  Care, — Every  person  is  required  to 
use  ordinary  care  to  prevent  injury  to  others,  and  to  protect  him- 
self from  injury,    p.  437. 

3.  Same. — Questions  of  Law  and  Fact. — Where  negligence  consists 
of  a  question  of  fact,  or  of  mixed  law  and  fact,  it  is  for  the  Jury ; 
but  where  the  facts  are  found  or  admitted,  and  but  one  inference 
can  reasonably  be  drawn  therefrom,  it  is  a  question  of  law  for  the 
court    p.  437. 

4.  Railroads. — Crossings, — Contributory  Negligence, — A  pedestrian, 
walldng  along  a  town  street,  who  knowingly  undertakes,  on  a 
clear  night,  to  cross  a  railroad  track,  and  is  struck  and  killed  by 
a  train  which  he  could  have  seen  in  time  to  avoid,  if  he  had 
carefully  and  diligently  looked  and  listened,  as  he  approached 
such  track,  is  guilty  of  contributory  negligence  as  a  matter  of  law. 
p.  437. 

5.  Same. — Crossings, — Contributory  Negligence, — Presumptions,-^ 
Where  special  findings,  in  a  railroad  street-crossing  case,  do  not 
show  that  the  deceased  looked  and  listened  for  an  approaching 
train,  where  he  could  have  done  so,  the  presumption  will  not  be 
indulged  that  he  had  a  sufficient  excuse  for  not  looking  or  listen- 
ing,   p.  439. 

6.  Same. — Crossings. — Contributory  Negligence. — A  pedestrian's 
failure  to  see  an  approaching  train  at  a  street  crossing  is,  as  a 
matter  of  law,  not  excused  because  his  mind  was  occupied  by 
watching  a  train  on  the  next  track,  which  was  going  in  the 
opposite  direction,    p.  430. 

From  Steuben  Circuit  Court;   Ezra  D.  Hartman,  Judge. 

Action  by  Isaac  Brown,  as  administrator  of  the  estate  of 
Emmett  Brown,  deceased,  agaiust  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $650,  defendant  appeals.     Reversed. 

N.  D,  Doughman,  Walter  Olds,  C.  M,  Niczcr,  George  C, 
Oreene  and  F,  J.  Jerome,  for  appellant. 

E.  V.  Harris  and  Willis  Ehoads,  for  appellee. 
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Babb^  J. — The  appellee's  intestate  was  killed  by  being 
struck  by  appellant's  locomotive  drawing  a  fast  passenger- 
train  over  appellant's  road,  the  accident  occurring  on  the 
night  of  July  23,  1900,  at  the  crossing  of  appellant's  road 
and  Wayne  street,  in  the  town  of  Waterloo.  This  action 
was  brought  to  recover  damages  for  the  death  of  the  intes- 
tate, which  the  appellee  charges  was  caused  by  the  negli- 
gence of  the  appellant.  There  was  a  jury  trial,  resulting  in 
a  general  verdict  in  favor  of  appellee.  With  their  general 
verdict  the  jury  returned  answers  to  interrogatories  submit- 
ted to  them  by  the  court.  The  appellant  unsuccessfully 
moved  for  judgment  in  its  favor  on  answers  to  interroga- 
tories, and  judgment  was  rendered  in  favor  of  the  appellee 
on  the  general  verdict. 

One  of  the  errors  assigned  and  urged  here  for  a  reversal 
is  the  overruling  of  appellant's  motion  for  judgment  in  its 
favor  on  the  answers  to  interrogatories.  It  is  insisted  by 
appellant  that  the  answers  to  the  interrogatories  show  con- 
tributory negligence  on  the  part  of  the  deceased,  and  present 
the  question  of  negligence  as  a  question  of  law  for  the  court. 
Appellee  insists  that  the  facts  specially  found  are  not  suf- 
ficient to  overcome  the  legal  presumption,  in  favor  of  the  de- 
ceased, that  he  used  due  care,  and  that,  under  the  facts 
found,  the  question  of  contributory  negligence  was  for  the 
jury. 

The  general  verdict  will  prevail  over  the  answers  to  in- 
terrogatories when  it,  aided  by  all  reasonable  inferences  and 
intendments,  can  be  harmonized  with  such  answers. 
1.  Princeton  Coal,  etc.,  Co.  v.  RoU  (1904),  162  Ind.  115; 
Cleveland,  etc,  R.  Co.  v.  Miller  (1905),  165  Ind.  381; 
Pittshurgh,  etc.,  R.  Co.  v.  N^'som  (1905),  35  Ind.  App.  299; 
Lake  Erie,  etc.,  R.  Co.  v.  Fike  (1905),  35  Ind.  App.  554 
But  if  the  answers  to  the  interrogatories  find  facts  that  are 
antagonistic  to  the  general  verdict,  aided  by  all  reasonable 
presumptions  and  intendments,  then    the    facts    specially 
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found  by  the  answers  to  interrogatories  must  prevail.  Lake 
Shore,  etc.,  B.  Co.  v.  Graham  (1904),  162  Ind.  374;  Chicago, 
etc.,  R.  Co.  V.  Hedges  (1889),  118  Ind.  5,  and  eases  cited. 

The  law  requires  of  every  person  that  he  shall  exercise  due 

care  to  avoid  injury  to  others  and  to  protect  himself,  and 

the  vigilance  required  is  always  commensurate  with 

2.  the  danger  to  be  apprehended.    The  rule  rests  equally 
on  those  who  are  liable  to  inflict  injury  and  those  who 

are  liable  to  suflFer.  Appellee's  intestate  was  required  to 
exercise  the  same  vigilance  to  protect  himself  from  injury 
that  the  appellant's  servants  were  to  avoid  injuring  him, 
and  a  failure  to  exercise  such  vigilance  upon  the  part  of 
either  one  would  constitute  negligence. 

The  question  of  negligence  is,  under  some  circumstances, 

an  unmixed  question  of  fact;   under  some  circumstances  a 

mixed  question  of  law  and  fact ;  and  under  some  cir- 

3.  cumstances  a  question  of  law.     When  it  is  a  question 
of  fact,  or  of  mixed  law  and  fact,  it  is  a  question  for 

the  jury.  When  it  is  a  question  of  law,  it  is  for  the  court. 
It  is  a  question  for  the  court  when  the  facts  are  specially 
found,  or  there  is  no  conflict  in  the  evidence,  and  from  the 
facts  so  established  by  the  finding  or  by  the  evidence  but 
one  inference  can  reasonably  b^  drawn. 

In  this  case  the  special  facts  disclosed  by  the  complaint 

and  the  answers  to  the  interrogatories  show  that' the  deceased 

was  seventeen  years  of  age,  of  good  physique,  good  in- 

4.  tellect,  good  eyesight  and  hearing,  and  was  familiar 
with  the  crossing  where  he  was  struck   and   killed; 

that  he  was  struck  at  the  intersection  of  the  west  sidewalk  on 
Wayne  street,  in  the  town  of  Waterloo,  and  the  appellant's 
road,  at  9:40  o'clock  p.  m.,  July  23,  1900;  that  the  night 
was  dark  but  clear,  and  the  stars  were  shining ;  that  the  de- 
ceased knew  he  was  approaching  the  railroad  crossing  when 
he  was  fifty  feet  away  from  it ;  that,  from  a  point  fifty  feet 
distant  from  where  he  was  struck  he  walked  at  a  rapid  gait 
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of  six  miles  an  hour,  without  stopping,  until  he  collided  with 
the  appellant's  engine  and  was  killed ;  that  when  he  reached 
a  point  ten  feet  from  the  appellant's  track  where  he  was 
killed  he  knew  he  was  approaching  the  railroad  crossing,  and 
When  he  was  ten  feet  from  the  north  rail  of  the  appellant's 
track  the  engine  that  struck  him  w^as  within  one  hundred 
fifty  feet  of  the  same  point;  that  if  he  had  looked  care- 
fully to  the  west,  the  direction  from  which  the  engine  came, 
when  he  was  ten  feet  from  the  point  within  the  rails  where 
he  was  struck,  he  could  have  seen  the  engine  in  time  to  avoid 
being  struck. 

Interrogatory  fifty-five,  and  answer,  are  as  follows:  **As 
Emmett  BrowTi  approached  the  point  on  defendant's  track 
on  Wayne  street  where  he  was  struck  and  killed  by  a  col- 
lision with  the  defendant's  train  as  alleged  in  the  complaint, 
if  he  had  diligently  and  carefully  looked  and  listened  for  the 
approach  of  said  train,  could  he  have  heard  or  seen  such 
train  in  time  to  avoid  the  same  before  he  went  upon  the  track 
where  he  was  struck?  A.  Yes."  There  was  no  contradic- 
tion of  these  facts  contained  in  the  answers  to  the  numerous 
interrogatories  that  were  filed,  and  these  undisputed  facts 
leave  no  room  for  a  difference  of  opinion  among  reasonable 
men  as  to  the  deceased's  negligence. 

It  is  said  by  the  Supreme  Court  of  this  State,  in  the  case 
of  Chicago,  ^tc,  B.  Co,  v.  Hedges,  supra:  **  Where  a  rail- 
road crosses  a  public  highway  upon  the  same  grade,  the  situ- 
ation is  itself  a  warning  and  an  incentive  to  one  about  to 
cross  to  exercise  vigilance,  to  the  full  extent  of  his  oppor- 
tunities, in  the  use  of  his  senses  of  sight  and  hearing,  in 
order  to  assure  himself  whether  or  not  a  train  is  approach- 
ing, so  as  to  avoid  collision ;  and  where  it  appears  that  a  col- 
lision might  have  been  avoided  by  the  use  of  readily-avail- 
able precautions,  there  remains  no  ground  for  a  recovery, 
unless  an  excuse  be  shown  for  such  an  extraordinary  omis- 
sion." 

It  was  contended  in  that  ca.se,  as  it  is  here,  that,  inasmuch 
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as  it  did  not  directly  appear  that  the  deceased  did  not  look 
before  entering  upon  the  railroad  track,  therefore  it 

5.  was  the  duty  of  the  court  to  presume  in  support  of 
the  general  verdict  that  a  valid  excuse  was  shown  for 

his  not  looking.  The  court,  responding  to  this  argument, 
says :  **  The  jury  having  found  that  the  intestate  could  have 
seen  the  approaching  train  in  time  to  avoid  the  injury  if 
he  had  looked,  and  that  there  was  nothing  to  prevent  his 
seeing  the  train  when  it  was  200  feet  distant  from  the  cross- 
ing, if  he  had  given  attention  and  looked  in  that  direction 
when  he  was  nine  feet  away  from  the  main  track,  the  fact 
that  he  stepped  on  the  track  immediately  in  front  of  the 
moving  train  raises  the  presumption  that  he  either  did  not 
look,  or  that  he  deliberately  took  the  risk  of  attempting  to 
cross,  notwithstanding  the  approach  of  the  train.  In  either 
case  a  recovery  is  impossible.  The  law  presumes  that  one 
having  the  ordinary  sense  of  sight  must  have  seen  that  which 
was  within  the  range  of  his  vision.*' 

The  case  at  bar  and  the  case  cited  in  all  essential  features 
are  the  same.  In  that  case  the  answers  to  the  interrogato- 
ries found  that  the  deceased  deliberately  walked  in  fropt  of 
a  moving  train  of  cars  which  would  have  been  in  plain  view, 
had  he  looked.  He  could  have  seen  the  train  when  he 
was  nine  feet  from  the  track,  but  he  did  not  look,  and 
continued  on  his  way  without  stopping  until  he  was  struck 
by  the  train.  The  only  difference  between  that  case  and 
the  one  at  bar  is  that  in  this  case  the  unfortunate  youth 
was  not  walking  deliberately,  but  at  a  very  swift  gait,  which 
he  kept  up  until  he  was  struck  by  the  engine.  He 
could  have  seen  the  engine,  and  avoided  the  collision, 
had  he  glanced  in  the  direction  from  which  it  was  coming, 
but  he  did  not  do  so.    Evidently  he  did  not  think  to 

6.  do  so.    Ilis  mind  was  doubtless  diverted  to  the  mov- 
ing train  going  in  the  opposite  direction  upon  the 

other  track.  But  this  is  not  a  sufficient  excuse.  He  knew 
of  the  crossing.     He  was  bound  to  know  of  its  attendant 


440  APPELLATE  COURT  OP  INDIANA, 

Small  V.  BInford— 41  Ind.  App.  440. 

dangers,  and  was  bound  to  keep  his  wits  about  him,  and 
before  undertaking  to  cross  the  track  take  cognizance  of 
dangers  that  might  come  to  him  from  either  direction.  This 
view  is  supported,  not  only  by  the  case  above  quoted,  but  by 
the  following  cases:  Mann  v.  Belt  R,,  etc.,  Co.  (1891),  128 
Ind.  138;  Cadwallader  v.  Louisville,  etc.,  R.  Co.  (1891), 
128  Ind.  518;  Thornton  v.  Cleveland,  etc.,  R.  Co.  (1892), 
131  Ind.  492;  Morford  v.  Chicago,  etc.,  R.  Co.  (1902),  158 
Ind.  494;  Quinn  v.  Chicago,  etc.,  R.  Co.  (1904),  162  Ind. 
442;  W abash  R.  Co.  v.  Keister  (1904),  163  Ind.  609;  Lake 
Erie,  etc.,  R.  Co.  v.  Graver  (1900),  23  Ind.  App.  678;  Bal- 
timore, etc.,  R.  Co.  V.  Musgrave  (1900),  24  Ind.  App.  295; 
Cleveland,  etc.,  R.  Co.  v.  Heine  (1902),  28  Ind.  App.  163; 
Van  Winkle  v.  New  York,  etc.,  R.  Co.  (1905),  34  Ind.  App. 
476. 

The  evidence  in  the  case  not  only  justified  the  answers 
given  by  the  jury  to  the  interrogatories  propounded,  but  ad- 
mitted of  no  other. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellant's  motion  for  judgment  in  its  favor  on 
the  answers  to  interrogatories. 


Small  et  al.  v.  Binford  et  al. 

[No.    G.202.     Filed   January    IC,    1008.      Hehearing   denied   March 

25,  1908.] 

1.  Pleading. — Complaint . — Quieliuf/  Title. — Allegations. — General. 
— Specific. — A  complaint  to  quiet  title  Is  not  sufficient,  which  al- 
lej?es  plaintiffs'  ownersiiip  In  jroneral  terms,  and  that  defendants 
have  no  rij;ht  to  the  lands,  which  allejrations  are  followed  by 
s})ecific  HtiitcnuMits  shf>winj;  dofendant's  claims  which  are  consist- 
ent with  defendants'  ownershii>.     p.  444. 

2.  Same. — VompUiiut. — Initial  Attack  on  Appeal. — A  complaint 
stating  facts  snllkient  to  bar  another  action  for  the  same  cause, 
is  sufficient,  when  attacktHl  for  the  first  time  on  appeal,    p.  445. 

?..  Trial. — ./ /////• — Injunction. — The  riffht  of  a  trial  by  jury  does 
not  exist  in  suits  for  injunction,  though  the  trial  judge  may  ask 
the  opinion  of  the  jury  as  to  questions  of  fact,  the  answers  being 
advisory  only.    p.  445. 
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4.  Highways. — Usei-. — Vacation. — A  road  used  by  the  public  for 
thirty  years  constitutes  a  public  highway,  and  it  can  be  vacated 
only  by  complete  abandonment,  or  by  a  proceeding,  under  the 
statute  (§6759  Bums  1901,  §5032  R.  S.  1881)  for  that  purpose, 
p.  445. 

5.  Same. — Abandonment  hy  Constructing  New  Road, — ^The  construc- 
tion of  a  new  highway  near  an  old  one  does  not  abandon  such 
old  highway,  especially  where  such  abandonment  would  prevent 
egress  and  ingress  by  residents  who  had  outlets  to  such  old  high- 
way,   p.  445. 

6.  Same. — Dedication, — New  Way. — Presumptions. — Deviations.-^ 
The  use  of  a  new  road  instead  of  the  old  highway,  with  the 
consent  of  the  Interested  parties,  constitutes  the  new  way  a  public 
highway,  dedication  being  presumed;  and  subsequent  deviations 
because  of  obstructions  do  not  afifect  its  public  character,    p.  440. 

7.  Same. — Use. — Amount. — ^The  fact  that  a  way  is  used  by  only  a 
few  persons  does  not  destroy  its  character  as  a  public  highway. 
p.  44& 

Prom  Hancock  Circuit  Court;   Edward  W.  Felt,  Judge. 

Suit  by  Penina  Binford  and  others  against  Rose  C.  Small 
and  others.  From  a  decree  for  plaintiffs,  defendants  ap- 
peal   Reversed. 

William  Ward  Cook,  for  appellants. 

John  H.  Megee  and  John  H.  Kiplinger,  for  appellees. 

RoBY,  C.  J. — ^Plaintiffs,  appellees  herein,  brought  suit 
against  defendants,  averring  that  the  latter  claim  and  exer- 
cise a  right  to  enter  upon  and  pass  over  their  forty-seven 
and  forty-eight-hundredths-acre  tract  of  land,  and  in  so  do- 
ing have  torn  down  gates  and  fences,  and  are  threatening 
to  continue  the  exercise  of  such  alleged  right.  They  pray 
that  the  defendants  be  enjoined  from  so  doing.  Defendants 
filed  a  croas-complaint,  alleging  that  there  is  a  way  over 
plaintiffs'  land,  established  by  forty-three-years'  user,  and 
praying  that  their  right  to  use  the  same  may  be  set  at  rest, 
and  that  the  plaintiffs  be  enjoined  from  interfering  with 
their  use  thereof.  A  decree  was  entered  for  plaintiffs,  a 
new  trial  granted,  and  the  venue  of  the  cause  changed 
to  Hancock  county;  where,  upon  trial  by  the  court,  a  special 
finding  was  made  and  conclusions  of  law  stated  thereon,  in 
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accordance  with  which  a  decree  was  entered  enjoining  the 
defendants  as  prayed. 

The  following  map  sufficiently  shows  the  lands  in  ques- 
tion: 


The  N.K.  Vt.  Sec.  24,  Tp.  15.  R.  8. 


Ancient  Road :  A-G-K-O-P. 
Rail  fences:  H-LandO-l\ 
Partition  fence:  M-P. 
Gates:  M-N,  B-D and  D-E. 
Hedge  fence:  F-Q. 

Jessup  House 


EXPLANATION. 

Wooden  fences :  B-F  and  D-II. 
Gravel-Pit :  Circle  I. 
T^a^  el  around  pit :  J. 
Binford  House :  Near  J. 
Small  House :  Between  MX  andT. 
Between  Q  and  R. 


The  Binfords  and  the  Smalls  came  into  possession  of  their 
respective  lands  prior  to  1867.  Since  that  time  a  fence 
has  been  maintained  between  their  lands  (M-P),  and  since 
1888  Small  has  maintained  either  a  gate  or  bars  at  the 
western  end  of  said  fence  (M-N).  Prom  about  1830  to 
1860  there  existed  a  public  highway  from  the  northwest, 
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entering  a  short  distance  east  of  the  northwest  corner  of 
the  quarter  section  (A),  and  angling  in  a  southeasterly  di- 
rection, intersecting  the  half  section  line,  being  the  west 
line  of  the  Binford  land,  about  twenty-five  rods  south  of 
the  northwest  comer  of  said  Binford  land  (G),  and  con- 
tinuing south  on  said  middle  dividing  line  about  thirty-five 
rods  (6-K),  thence  angling  to  the  southeast  on  the  Binford 
land,  intersecting  the  line  dividing  the  Binford  and  the 
Small  lands  at  a  point  (0)  forty  rods  west  of  the  south- 
east corner  of  said  Binford  land,  and  thence  angling  to  the 
southeast  over  other  lands  to  the  ford  at  Blue  river,  and 
thence  eastward  one-half  mile  to  the  town  of  Carthage. 
This  highway,  the  course  of  which  was  largely  through 
woodland,  was  not  fenced  where  it  rap  through  the  west 
half  of  the  section  (A-G),  but  on  that  portion  of  it  running 
south  on  the  line  between  the  Binford  and  Jessup  lands 
(G-K),  a  hedge  was  planted  one  rod  west  of  the  line  (F-Q), 
and  a  rail  fence  built  five  feet  east  of  the  line  (H-L). 

In  1860  the  Carthage  turnpike,  running  on  the  north  line 
of  the  quarter  section  in  question,  was  constructed.  This 
new  thoroughfare  diverted  almost  the  entire  travel  from 
the  ancient  roadway  just  described.  The  part  of  the  old 
roadway  situated  on  Jessup 's  land  (A-G)  was  no  longer 
used.  The  Smalls,  as  well  as  the  Jessups,  whose  residence 
was  near  the  south  end  of  their  land^  continued  to  use  a 
part  of  the  old  roadway  in  going  north  from  their  residence 
to  the  Carthage  turnpike,  a  lane,  or  continuation  of  the  old 
roadway,  being  made  (G-C)  from  the  north  end  of  the 
hedge  fence  to  the  pike  in  the  same  y^ar  the  latter  was  con- 
structed. According  to  the  evidence  this  route  was  used 
upwards  of  twenty-five  times  a  year  by  the  Smalls.  It  was 
used  whenever  the  river  was  high,  making  the  ford  unsafe 
for  crossing,  and  when  fat  hogs,  or  other  stock,  wore  driven 
to  market.  Public  use  was  also  made  of  the  part  of  the  old 
road  running  along  the  south  end  of  the  Binford  land  to 
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the  ford  and  thence  to  Carthage,  and  the  use  of  the  road  in 
both  directions  was  with  the  knowledge  and  consent  of  the 
Binfords. 

The  lane,  or  continuation  of  the  old  roadway  north  of  the 
hedge  fence  to  the  pike  (G-C),  before  mentioned,  was  used 
until  about  eight  years  ago.  At  that  time  the  way  was 
shifted  by  the  Binfords  to  the  east,  the  east  fence  of  its 
former  course  became  the  west  fence  of  its  new  course,  and 
opened  from  the  Carthage  turnpike  by  means  of  a  gate 
(D-B).  Another  variation  of  the  original  road  or  outlet 
(J)  was  caused  by  the  digging  of  a  gravel-pit  (I)  in  said 
road  at  a  point  about  twenty-five  rods  south  of  the  pike. 
The  use  of  the  roadway  was  free  and  uninterupted  until 
1903,  when  appellees  herein  forbade  the  Smalls  to  enter 
upon  said  road,  and  caused  a  lock  to  be  placed  on  the  gate 
at  the  turnpike  (D-E). 

The  grounds  relied  upon  for  reversal  are  that  (1)  plain- 
tiffs' complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (2)  the  court  erred  in  its  conclusions  of  law^; 
(3.)  the  court  erred  in  overruling  appellants'  motion  for  a 
new  trial. 

Grounds  for  a  new  trial  stated  and  argued  are:  (a)  The 
court  erred  in  refusing  to  submit  the  cause  to  a  jury;  (b) 
the  findings  and  decision  are  not  sustained  by  sufficient  evi- 
dence. 

The  suffieiency  of  the  complaint  is  first  challenged  by  as- 
signment of  error.  The  pleading  contains  general  aver- 
ments which  would  make  it  sufficient  as  a  complaint 

1.  to  quiet  title,  but  they  are  followed  by  specific  and 
detailed  averments  which  show  that  the  defendants 
claim  a  way  over  said  land,  and  are  threatening  to  tear 
down  fences  and  gates  erected  by  plaintiffs  to  prevent  the 
use  thereof.  It  is  specifically  averred  that  they  have  no 
right  to  such  way.  The  specific  claim  which  the  defendants 
are  averred  to  make  is  not  inconsistent    with    ownership. 
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Parish  v.  Kaspare  (1887),  109  Ind.  586;  Nowlin  v.  Whip- 
ple (1889),  120  Ind.  596,  598,  6  L.  R.  A.  159. 

Therefore  the  complaint  construed  as  one  to  quiet  title 

would  be  insufficient,  the  general  averments  being  cut  down 

by  the  specific  ones.     As  a  complaint  for  an  injunc- 

2.  tion,  it  states  facts  sufficient  to  bar  another  action, 
and  the  assignment  cannot  therefore  be  sustained. 

Efroymson  v.  Smith  (1902),  29  Ind.  App.  451;  Xenia  Real 
Estate  Co.  v.  Macy  (1897),  147  Ind.  568,  572. 

The  right  to  a  trial  by  jury  does  not  exist  in  cases  of 

purely  equitable  cognizance.     §418  Burns  1908,  §409  R.  S. 

1881;   Helm  v.  First  Nat.  Bank  (1884),  91  Ind.  44; 

3.  Hopkins  v.  Oreenshurg,  etc..  Turnpike  Co.   (1874), 
46  Ind.   187.     Appellants  requested  that  the  issues 

made  upon  both  the  complaint  and  the  cross-complaint  be 
"submitted  to  the  jury  on  interrogatories."  While  it  is 
competent  for  the  court  in  the  trial  of  an  equitable  cause  to 
take  the  opinion  of  a  jury  on  questions  of  fact  submitted 
in  the  form  of  interrogatories,  such  finding  is  advisory 
only  (§418,  supra),  and  there  was  therefore  no  error  in  re- 
fusing so  to  submit  such  questions. 

The  ancient  road  described  was  a  public  highway,  and  as 

such  can  only  be  vacated  by  complete  abandonment  or  by 

proceedings  under  the  statute.     §6759  Bums  1901, 

4.  §5032  R.  S.  1881;  State,  ex  rel,  v.  Stevens  (1885), 
103  Ind.  55,  53  Am.  Rep.  482.     The  building  of  the 

new  turnpike  cannot  be  said  to  have  worked  abandonment 
of  the  old  road,  for  the  former  is  a  new  and  separate 

5.  highway.     The  dwellings  of  Blnford  and  Jessup,  as 
well  as  that  of  Small,  had  been  built  with  reference  to 

the  old  road.  Such  an  abandonment  would  leave  land- 
owners without  a  way  to  get  to  or  from  their  property.  To 
cut  off  the  egress  and  intrress  of  landowners  is  not  the 
policy  of  the  law,  and  therefore  an  abandonment  effecting 
such  result  will  not  be  presumed.     Vacation  of  highways 
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is  not  favored,  and  the  presumption  is  always  in  favor  of 

their  continuance.    Kyle  v.  Board,  etc.  (1884),  94  Ind.  115, 

116.    After  the  establishment  of  the  Carthage  turnpike  in 

1860  the  angling  road  across  the  Jessup  land  (A-G) 

6.  was  no  longer  traveled,  but  such  travel  was  trans- 
ferred to  a  direct  line  north,  which  has  since  been 

used  with  the  knowledge  and  consent  of  all  concerned. 
Subsequent  deviations  from  the  line  of  way  as  then  used 
do  not  preclude  the  existence  of  the  easement.  Where  a 
way  across  land  is  changed  with  the  consent  of  all  parties, 
a  dedication  of  the  new  way  is  presumed.  Lamed  v.  Lamed 
(1846),  11  Mete.  (Mass.)  421.  To  effect  an  abandonment 
there  must  be  an  intention  so  to  do.  Stokoe  v.  Singers 
(1857),  8  El.  &  Bl.  31,  39;  Crossley  v.  Lightowler  (1867), 
L.  R.  2  Ch.  App.  •478.  The  right  to  deviate  from  the  es- 
tablished road  on  adjacent  land  when  the  highway  becomes 
impassable  is  well  established  {Campbell  v.  Race  [1851],  7 
Cush.  [Mass.]  408,  54  Am.  Dec.  728;  Irwin  v.  Y eager 
[1888],  74  Iowa  174),  and  a  slight  deviation  on  account  of 
some  obstacle,  such  as  the  gravel-pit  here,  will  not  result  in 
the  loss  of  a  right  of  way.  It  is  sufficient  if  the  line  of 
travel  remains  substantially  unchanged,  although  at  times 
it  may  deviate  to  avoid  bad  roads  or  obstructions.  Elliott, 
Roads  and  Sts.  (2d  ed.),  §176;  Ross  v.  Thompson  (1881), 
78  Ind.  90,  95;  Howard  v.  State  (1886),  47  Ark.  431,  2  S. 
W.  331;  Nelson  v.  Jenkins  (1894),  42  Neb.  133,  60  N.  W. 
311;   Bumpus  v.  Miller  (1856),  4  Mich.  •159. 

The  fact  that  the  road  is  rarely,  if  ever,  used  by  persons 

other  than  the  appellants,  makes  it  none  the  less  a  public 

highway.     The  law  does  not  fix  the  number  of  per- 

7.  sons  who  must  travel  upon  a  road  to  determine  its 
existence.     Louisville,  etc.,  R,  Co,  v.  Etzler  (1892), 

3  Ind.  App.  562;  Baldwin  v.  Herbst  (1880),  54  Iowa  168, 
171,  6  N.  W.  257;  Village  of  Grandville  v.  Je7iison  (1890), 
84  IMieh.  54,  47  N.  W.  600.  This  road  is  used,  and  it  is  still 
a  public  way. 
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The  facts  before  set  out  are  disclosed  by  the  special  find- 
ings. It  follows  that  the  court  erred  in  its  conclusions  of 
law.  The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  restate  the  conclusions  of  law  as  fol- 
lows: (1)  That  the  plaintiffs  take  nothing  on  their  com- 
plaint; (2)  that  the  defendants  are  entitled  to  a  decree 
against  the  plaintiffs  perpetually  enjoining  them  and  each 
of  them  from  interfering  with  the  use  of  such  highway,  and 
for  further  consistent  proceedings. 

On  Petition  for  Rehearing. 

Per  Curiam. — ^Appellees  call  attention  to  the  fact  that 
the  appellants'  cross-complaint  does  not  entitle  them  to  the 
conclusion  of  law  indicated  by  the  mandate  herein. 

The  mandate  is  therefore  modified,  and  the  court  is  di- 
rected to  state  conclusions  of  law:  (1)  That  the  appellees 
take  nothing  on  the  complaint;  (2)  that  the  appellants  take 
nothing  on  the  cross-complaint,  and  the  petition  for  re- 
hearing is  overruled. 


Barker  et  al.  v.  Town  of  Petersburg. 

[No.   6,388.     Filed  December  18,   1907.     Rehearing  denied  March 

20,  1908.] 

1.  Wills. — **Will  and  Bequeath:' — Property  Conveyed  hy, — ^A  will 
In  form:  "I  will  and  bequeath  *  ♦  ♦  the  residue"  of  my  es- 
state  to  a  town  for  school  purposes,  carries  all  of  testator's  prop- 
erty— ^both  personal  and  real — left  undisposed  of  by  former  pro- 
visions of  the  will,  the  word  "will"  being  more  technically  ap- 
plicable to  real  property,    p.  449. 

2.  Same.— "i?e*idtte."— The  word  "residue"  includes  all  of  the 
property  remaining  undisposed  of  by  other  provisions  of  a  will, 
a  partial  intestacy  never  being  presumed,  where  the  language  does 
not  compel  such  construction,    p.  450. 

3.  Schools. — Corporations. — Totrns. — ^Towns  are  distinct  corpora- 
tions for  school  puriK)8efl,  and  may  ereot  necessary  school  houses 
to  accommodate  the  children  attached  thereto  for  sch(X)l  purposes. 
p.  451. 
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4.  Wills. — For  Erection  of  School  BuUdino. — Beneficiaries. — In- 
definltencss. — A  clause  in  a  will  giving  the  residue  of  testator's 
estate  to  a  town  "for  the  erection  of  a  pul»lic'  school  building  in 
said  town,"  is  not  void  on  account  of  the  indefiniteness  of  the 
beneficiaries,    p.  451. 

From  Pike  Circuit  Court;   E.  A.  Ely,  Judge. 

Suit  by  Joseph  D.  Barker  and  others  against  the  Town 
of  Petersburg,  Prom  a  decree  for  defendant,  plaintiffs 
appeal.     Affirmed.  • 

J.  W,  Wilson  and  Richardson  &  Taylor,  for  appellants. 

Greene  <fc  Ely  and  W.  D,  Curll,  for  appellee. 

RoBY,  C.  J. — This  suit  involves  the  title  as  between  ap- 
pellants and  appellee  to  certain  described  real  estate.  The 
case  was  submitted  to  the  trial  court  upon  an  agreed  state- 
ment of  facts,  which  was,  in  substance,  as  follows :  Emeline 
Thornton  departed  life*  at  Pike  county  on  December  8,  1903, 
leaving  no  descendant,  husband,  parent,  brother  or  sister, 
but  leaving  as  her  heirs  at  law  the  appellants,  whose  rela- 
tionship is  set  out.  She  died  the  owner  and  in  possession  of 
the  real  estate  in  controversy.  In  addition  to  said  real  es- 
tate she  left  $42,000  worth  of  personal  property  and  no 
debts.  On  December  15,  1900,  she  executed  her  last  wall 
and  testament,  which  is  set  out  in  extenso.  After  her  death, 
and  before  the  institution  of  this  suit,  said  will  was  duly 
probated.  The  instrument  consists  of  twenty-two  items  or 
clauses,  in  thirteen  of  which  she  makes  bequests  of  money 
to  sixteen  different  persons  and  corporations,  a<?grcgating 
$20,600,  and  in  six  of  which  she  disposes  of  specifically  de- 
scribed personal  property.  The  language  used  in  each  of 
said  items  being:  **I  will  and  bequeath."  The  twentieth 
item  is  as  follows : 

** After  all  bequests  have  been  paid  and  all  indebted- 
ness of  my  estate  settled,  I  will  and  bequeath  to  Peters- 
burg, Indiana,  the  residue  for  the  erection  of  a  public 
school  building  in  said  town.'* 

The  testatrix  was,  at  her  decease,  and  had  been  for  more 

than  fifty  years  prior  thereto,  a  resident  of  the  town  of 
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Petersburg.  She  was  and  had  been  for  eighteen  years  a 
widow.  In  her  lifetime  she  deeded  a  lot  in  said  town  to 
Pike  county,  and  erected  thereon  a  building  known  as  the 
Thornton  Orphans'  Home,  Two  years  before  her  death  she 
gave  $25,000  to  the  James  Millikin  University.  Prior  to  the 
making  of  said  will  she  gave  to  the  board  of  trustees  of  the 
Cumberland  Presbyterian  church  six  acres  of  land  near 
Evansville,  together  with  buildings  thereon,  to  be  known  as 
the  Thornton  Home  for  Superannuated  Ministers  and  their 
Families  of  the  Cumberland  Presbyterian  Church,  the  cost 
thereof  being  about  $8,000.  At  the  time  said  will  was  made, 
the  town  of  Petersburg,  which  is  a  duly  incorporated  town 
situated  in  Pike  county,  Indiana,  was  in  .need  of  an  addi- 
tional school  building,  and  was  indebted  to  the  constitu- 
tional limit,  which  facts  were  generally  known. 

The  court  found  for  appellee  that  it  was  the  owner  in  fee 
simple  of  the  land  described,  and  quieted  its  title  thereto. 

The  questions  of  law  involved  in  this  appeal  are  simple 
and  elemental:  (1)  Can  a  residuary  clause — ^''I  will  and 
bequeath  to  Petersburg,  Indiana,  the  residue  for  the  erec- 
tion of  a  public  school  building" — dispose  of  real  estate t 
(2)  is  a  gift  by  will  to  a  municipal  corporation  for  school 
purposes  valid? 

Appellants  claim  that  item  twenty  of  the  will  disposes 

only  of  personal  property,  that  the  operative  words  **will 

and  bequeath"  are  technical,  conveying  only  person- 

1.  alty,  and  that,  as  no  real  property  is  specified,  de- 
ceased is  intestate  as  to  her  real  estate.  Unfortu- 
nately, laymen,  as  well  as  members  of  the  legal  profession, 
and  sometimes  even  the  courts,  have,  through  ignorance  or 
carelessness,  used  the  words  ** bequeath"  and  ** devise"  in- 
terchangeably. That  the  words  are  so  used  is  a  well-recog- 
nized fact;  and,  since  the  primary  rule  in  the  construction 
of  wills  is  to  give  eflfect  to  the  intention  of  the  testator,  her 
intention  will  be  given  effect  even  though  the  wrong  word 
Vol.  41-29 
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was  used.  Rountree  v.  Pursell  (1895),  11  Ind.  App.  522, 
530;  Mills  v.  Franklin  (1891),  128  Ind.  444,  447;  Borgner 
V.  Brown  (1893),  133  Ind.  391,  397;   Rood,  Wills,  §45. 

The  word  **wilP'  is  more  strictly  applicable  to  the 
disposition    of    real    property.     Mills  v.  Franklin,    sxipra. 

** Residue'*  means  that  which  remains,  and  no  par- 
2.     ticular  mode  of  expression  is  necessary  to  constitute 

a  residuary  clause.  Words  in  a  residuary  clause  are 
^ven  the  widest  possible  scope,  because  it  is  presumed  that 
the  testator  by  will  intended  to  dispose  of  his  whole  estate. 
A  partial  intestacy  is  never  presumed,  unless  the  language 
used  compels  such  construction.  Carroll  v.  Swift  (1894), 
10  Ind.  App.  170;  ToUn  v.  Tohin  (1904),  163  Ind.  240; 
Pate  V.  Bushong  (1903),  161  Ind.  533,  63  L.  R,  A.  593,  100 
Am.  St.  287;  Korf  v.  Gerichs  (1896),  145  Ind.  134;  Groves 
V.  Culph  (1892),  132  Ind.  186;  Mills  v.  Franklin,  supra; 
Rood,  Wills,  §496.  The  language  here  used  does  not  com- 
pel that  construction.  The  testatrix  in  her  will  remembered 
most,  if  not  all,  of  her  relatives.  The  agreed  facts  show 
that  she  had  no  immediate  relatives,  and  that  during  her 
lifetime  she  made  various  large  gifts  to  charities.  They 
further  show  that  she  knew  of  the  need  of  the  town  of 
Petersburg  for  better  school  accommodations  and  its  in- 
ability to  provide  them.  In  her  will  she  gave  several  thou- 
sands of  dollars  for  the  support  of  the  Thornton  Orphans' 
Home  and  the  Cumberland  Presbj'^terian  Church.  Look- 
ing at  these  facts,  and  at  the  will  as  a  whole,  no  other  con- 
clusion can  be  reached  than  that  the  testatrix  intended  that 
the  real  estate  should  pass  to  the  town  of  Petersburg. 

Appellants  admit  that  the  town  **can  take  as  a  trustee," 
but  say  that  under  this  will  the  trust  is  void  for  indefinite- 
ness;  that  there  are  no  means  given  in  the  will  by  which 
the  beneficiaries  of  the  trust  can  be  ascertained;  and  that 
**  there  is  nothing  in  the  will  indicating  that  the  school  chil- 
dren of  Petersburg  are  meant,  or  that  the  schoolhouse  was 
meant  for  the  children  of  the  town.*'     The  to\^Ti  is  a  dis- 
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tinct  municipal  corporation    for    school    purposes    (§6405 
Bums  1908,  §4438  R.  S.  1881),  and  has  power  to 

3.  erect  and  provide  such  schoolhouses  as  may  be  nec- 
essary for  the  use  of  the  schools  of  the  town.    §4357 

Bums  1901,  cl.  17,  §3333  R.  S.  1881;  §3797  Bums  1905,  cl. 

19,  Acts  1905,  p.  219,  §31.    The  testatrix  in  making  a  gift 

to  the  town,  **for  the  erection  of  a  public  school 

4.  building  in  said  town,"  could  have  had  in  mind  only 
the  children  entitled  under  the  law  to  the  benefits  of 

its  public  schools,  and  they  are  not  only  ascertainable,  but 
ascertainable  by  reference  to  rules  prescribed  by  the  legis- 
lature. The  use  to  be  made  of  a  public  school  building  is 
likewise  established,  and  no  element  of  uncertainty  in  the 
respect  indicated  exists.  The  gift  was  for  a  charitable  use, 
and  the  courts  uphold  such  gifts,  although  the  beneficiaries 
and  objects  are  somewhat  indefinite.  Vidal  v.  Oirard's  Ex- 
ecutors (1844),  2  How.  (U.  S.)  ^127,  11  L.  Ed.  205,  is  a 
leading  and  interesting  case  upon  the  subject,  and  its  doc- 
trine has  been  repeatedly  followed  in  Indiana.  Board,  etc., 
V.  Dinwiddle  (1894),  139  Ind.  128,  140;  Board,  etc.,  v. 
Rogers  (1876),  55  Ind.  297,  302;  Gnmes  v.  Harmon  (1871), 
35  Ind.  198,  230,  9  Am.  Rep.  690;  Sweeney  v.  Sampson 
(1854),  5  Ind.  465,  476;  M'Cord  v.  Ochiltree  (1846),  8 
Blackf.  15,  20. 

The  testatrix,  in  disposing  of  her  large  estate,  was  evi- 
dently actuated  throughout  by  a  spirit  of  lofty  and  en- 
lightened benevolence.  It  was  her  estate,  and  the  residuary 
clause  under  consideration  must  stand  as  her  last  unselfish 
charity. 

Afi&rmed. 


452  APPELLATE  COURT  OF  INDIANA, 

United  States,  etc..  Soc.  r.  Watson — 41  Ind.  App.  452. 


United  States  Benevolent  Society  v.  Watson. 

[No.  0,269.    Filed  March  20,  1908.] 

3 .  Insurance.  —  Premiums, — Payment. — Waiver. — Agency, — Where 
a  collector  for  an  Insurance  company  accepts  past-due  premiums, 
sends  them  to  the  company,  and  they  are  accepted,  the  Jury  may 
infer  a  waiver  of  the  conditions  of  the  policy  requiring,  as  a  con- 
dition precedent  to  the  validity  of  the  policy,  that  such  payments 
be  made  in  advance,    p.  455. 

2.  Same. — Forfeitures. — Construction. — ^The  provisions  of  an  in- 
surance policy  for  a  forfeiture  are  construed  most  strongly  against 
the  insurer,  and  in  favor  of  the  assured,    p.  456. 

3.  Same. — Agents  of  the  Insurer  and  Assured, — Validity  of  Provi- 
sion for, — ^Provisions  of  an  insurance  policy  that  the  company's 
agent  shall  be  considered  the  agent  of  assured  for  certain  pur- 
poses, are  void.    p.  456. 

4.  Appeal. — Bills  of  Exceptions, — How  Considered, — ^Where  a  sec- 
ond bill  of  exceptions  covering  the  incidents  of  the  trial  is  filed. 
It  will  be  considered  as  supplementing  the  first  bill,  the  same  as 
if  both  were  contained  in  one  bill.    p.  456. 

5.  Same.  —  Evidence,  —  Introduction,  —  Waiver.  —  Presumptions. — 
Where  one  bill  of  exceptions  states  that  the  insurance  policy  in 
question  was  in  evidence,  and  another  bill  states  that  it  was 
identified  but  not  read  to  the  Jury,  the  court,  on  appeal,  will,  in 
order  to  sustain  the  regularity  of  the  proceedings  and  Judgment, 
indulge  the  presumption  that  the  reading  thereof  to  the  Jury  was 
waived.    Comstock,  J.,  dissenting,    p.  457. 

6.  Same. — Merits. — Damages. — Where  an  unmeritorious  appeal  is 
taken,  the  court,  on  appeal,  may  assess  proper  damages  in  favor 
of  appellee,    p.  457. 

Prom  Superior  Court  of  Vigo  County;  Samuel  C.  Stim- 
son,  Judge. 

Action  by  Eccles  G.  Watson  against  the  United  States 
Benevolent  Society.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  Wesley  Jones,  for  appellant. 

Felix  Blankenhaker  and  George  D,  Shannon,  for  appellee. 

RoBY,  C.  J. — Action  by  Eccles  G.  Watson  against  the 
United  States  Benevolent  Society.  The  amended  complaint 
is  in  one  paragraph.     It  is  therein  averred  that  the  appel- 
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lant  is  a  mutual  benefit  insurance  society,  organized  under 
the  laws  of  the  state  of  Michigan,  and  engaged  in  the  busi- 
ness of  health  and  accident  insurance  in  Terre  Haute,  In- 
diana; that  on  December  6,  1899,  appellee  was  duly  ac- 
cepted as  a  beneficiary  member  of  said  society  at  said  city 
of  Terre  Haute,  and  continued  as  such  member  until  May 
1,  1906,  and  was  at  all  times  in  good  standing ;  that  a  cer- 
tificate of  membership  was  issued  to  him,  and  a  copy  of  the 
same  is  filed  as  an  exhibit;  that  by  its  terms  it  was  pro- 
vided that  if,  after  said  certificate  had  been  in  force  ninety 
days,  appellee,  by  reason  of 

*' sickness  or  disease  that  begins  after  the  expiration 
of  the  above  term,  becomes  strictly  confined  to  the 
house  and  totally  disabled  and  prevented  from  trans- 
acting any  and  every  kind  of  business,  upon  satisfac- 
tory proofs  to  the  society  of  such  confinement  or  total 
disability,  said  member  shall  be  indemnified  for  the 
number  of  consecutive  days,  after  the  first  week,  that 
he  is  actually  confined  to  the  house,  subject  to  the  per- 
sonal calls  of  a  registered  physician  and  in  good  stand- 
ing, not  to  exceed  thirty  [weeks]  during  one  year  from 
the  beginning  of  any  illness  at  the  rate  of  $7  per  week  for 
the  first  eight  weeks,  $10  per  week  for  the  next  eight 
weeks,  $12  per  week  for  the  next  eight  weeks,  and  $15 
per  week  for  the  remaining  six  weeks  of  the  afore- 
said period;" 

that  on  December  21,  1904,  while  said  contract  was  in  full 
force,  appellee  became  sick  with  lagrippe  and  bronchitis, 
and  was  confined  to  the  house  subject  to  the  personal  calls 
of  a  registered  physician  in  good  standing,  etc.,  and  pre- 
vented for  twenty  weeks  from  performing  his  duties  as 
porter  in  a  restaurant ;  that  he  performed  all  the  conditions 
of  said  contract  on  his  part,  made  proof  of  said  disability, 
and  demanded  payment,  which  was  refused. 

Appellant  answered:  (1)  General  denial;  (2)  that  by 
the  terms  of  the  contract  sued  upon  all  premiums  are  due 
and  payable  on  the  first  day  of  each  and  every  month,  and 
that  a  failure  to  pay  said  premium  when  due  will  immedi- 
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ately  terminate  said  membership  and  insurance;  that  ac- 
ceptance of  any  past-due  assessment  is  optional  with  the 
society,  and  shall  not  in  any  case  be  a  waiver  of  the  for- 
feiture of  this  contract,  but  shall  be  construed  and  have  the 
same  effect  as  if  a  new  application  had  been  made  and  a 
new  contract  issued  on  the  day  following  such  acceptance, 
and  **for  the  payment  and  remittance  of  such  past-due  as- 
sessment the  insured  constitutes  the  local  secretary  his 
agent;"  that  appellee  failed  to  pay  his  assessments  due  on 
November  1,  and  December  1,  1904,  on  said  days,  but  on 
December  22  paid  to  the  local  agent  $2,  with  the  under- 
standing that  said  agent  would  ascertain  from  appellant  if 
said  payment  would  reinstate  appellee ;  that  on  January  1, 
1905,  appellee  paid  $1  to  said  agent  who,  on  January  12, 
remitted  said  $3,  the  amount  of  said  payments,  to  appellant, 
who  reinstated  appellee,  and  that  he  then  stood  as  if  he  had 
made  a  new  application,  and  was  not  entitled  to  benefits  for 
ninety  days  from  the  time  of  such  reinstatement. 

The  issue  thus  formed  was  submitted  to  a  jury,  and  a 
verdict  for  $198.72  returned  for  appellee,  and  judgment  ren- 
dered  thereon. 

The  only  error  assigned  is  based  upon  the  action  of  the 
court  in  overruling  the  motion  made  by  appellant  for  a 
new  trial.  Grounds  stated  for  a  new  trial,  and  not  waived, 
are  that  the  verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law,  and  that  a  peremptory  instruction 
requested  by  appellant  should  have  been  given. 

The  evidence  is  in  the  record.  It  includes  a  policy  or 
certificate  of  membership  issued  to  appellee  by  the  United 
States  Benevolent  Society  of  Saginaw,  Michigan,  dated  De- 
cember 6,  1899,  and  containing  terms  heretofore  quoted,  to- 
gether with  a  great  many  others.  Fifty-four  receipts  evi- 
dencing payments  of  monthly  assessments  were  also  in  evi- 
dence. One  of  these  is  dated  November  1,  and  one  December 
1,  1904.    These  are  signed  by  J.  Wesley  Jones,  who  repre- 
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sented  appellant  in  said  city,  and  by  whom  thirteen  other 
of  said  receipts  were  also  executed.  Proof  of  illness  and 
medical  attention  was  made  without  controversy,  and  by 
correspondence  between  the  parties  the  ground  of  the  de- 
fense on  the  part  of  appellant  was  restricted  to  the  points 
therein  made  by  it,  all  of  which  are  set  up  in  the  second 
paragraph  of  answer.  This  correspondence,  which  is 
too  long  to  be  set  out,  most  clearly  shows  that  the  appel- 
lant's benevolences  are  not  distributed  with  a  too  lavish 
hand,  and  also  illustrates  the  inequality  existing  between 
appellant's  logicians,  armed  with  the  conditions  and  terms 
of  the  certificate,  and  its  patron's  unskilled  inference  and 
ignorance  of  the  fine  points  of  his  contract. 

The  evidence  sustains  the  verdict.    The  jury  might  have 
found  that  the  November  and   December  payments  were 

made  on  the  first  days  of  those  months,  as  is  stated 
1.    in  the  writeen  receipt  given  therefore.    Mowry   v. 

Home  Life  Ins.  Co.  (1869),  9  R.  I.  346;  Independ- 
ent Order,  etc,  v.  Haggerty  (1899),  86  111.  App.  31.  The 
act  of  the  collector  was  the  act  of  the  appellant,  and  there 
was  evidence  justifying  the  finding  that  strict  payment  was 
waived.  Rutherford  v.  Prudential  Ins.  Co.  (1905),  34  Ind. 
App.  531;  Painter  v.  Industrial  Life  Assn.  (1891),  131  Ind. 
68.  There  is  not  the  slightest  evidence  that  appellee  was 
** reinstated."  He  simply  continued  to  nftike  his  payments 
on  the  first  of  January  and  the  ensuing  months.  The  rep- 
resentative who  collected  his  November  and  December  as- 
sessments did  not  remit  them  to  the  appellant  until  Janu- 
ary 12,  at  which  time  the  Januarj'^  payment  was  also  sent. 
There  is  not  shown  to  have  been  the  slightest  communica- 
tion from  him  to  appellant  relative  to  the  time  when  ap- 
pellee paid  any  assessment,  nor  as  to  any  forfeiture  or  rein- 
statement. 

The  class  of  indemnity  which  appellant  held  itself  out 
as  furnishing   is   of  the   highest   public   utility.     Various 
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states  are  considering?  the  adoption  of  some  ^aran- 

2.  teed  form  of  industrial  insurance  by  which  the  hum- 
ble and  poor  may   find  certain   protection   against 

misfortune  and  pauperism.  It  is  a  matter  of  common 
knowledge  that  large  amounts  of  money  are  collected  from 
ignorant  persons  by  companies  and  associations  which  adopt 
high  sounding  titles,  and  print  the  amount  of  benefits  they 
agree  to  pay  in  large  black-faced  type,  following  such  un- 
dertakings by  fine-print  conditions  which  destroy  the  sub- 
stance of  the  promise.  All  provisions,  conditions  or  excep- 
tions which  in  any  way  tend  to  work  a  forfeiture  of  the  pol- 
icy should  be  constnied  most  strongly  against  those  for 
whose  benefit  they  are  inserted,  and  most  favorably  toward 
those  against  whom  they  are  meant  to  operate.  Standnrd 
Life,  etc.,  Ins.  Co.  v.  Marthi  (1893),  133  Ind.  376;  McEl- 
fresh  V.  Odd  Fellows  Accident  Co.  (1899),  21  Ind.  App. 
557 ;   1  Cyc.  Law  and  Proc,  243,  and  cases  there  cited. 

The  stipulation  in  the  policy  to  the  effect  that  the  appel- 
lant's local  secretary  should  be  the  agent  of  the  insured  in 
the  remittance  of  past-due  premiums  is  not  a  valid 

3.  one.    The  nature  of  the  duty  to  appellant  which  such 
secretary    owed    is    inconsistent    with    such    second 

agency.  North  British,  etc.,  Ins.  Co.  v.  Crutchfield  (1886), 
108  Ind.  518 ;  Commercial  Union  Assur.  Co.  v.  State,  ex  rel. 
(1888),  113  Ind.»331;  Supreme  Tribe,  etc.,  v.  Hall  (1900), 
24  Ind.  App.  316,  79  Am.  St.  262. 

The  appellant  presented  and  the  court  signed  and  made 

a  bill  of  exceptions  containing  the  evidence  as  before  set 

out  a  part  of  the  record.     Such  bill  states  that  the 

4.  policy  set  out  was  introduced  in  evidence.     Subse- 
quently appellant  presented  and  the  court  signed  and 

made  part  of  the  record  a  second  bill  of  exceptions.  The 
facts  set  out  in  both  bills  relate  to  the  trial  of  the  cause, 
and  are  designed  to  show  what  did  or  did  not  take  place 
therein,  and  form  the  only  basis  by  which  appellant's  ex- 
ception to  the  action  of  the  court  in  overruling  its  motion 
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for  a  new  trial  can  be  made  available  on  appeal.  The  sec- 
ond bill  may  be  regarded  as  supplementary,  and  the  facts 
stated  are  entitled  to  the  same  force  they  would  have,  had 
they  all  been  incorporated  in  the  first  bill.  The  second 
states  that  the  original  certificate  of  insurance  was  not  read 
'in  evidence  to  the  jury;  that  it  was  introduced  by  the  at- 
torney for  appellee  and  identified  by  the  reporter,  but  was 
not  read  to  the  jury.  Appellant  relies  upon  the  cases 
which  hold  that,  where  a  written  contract    is    the 

5.  basis  of  an  action,  there  must  be  evidence  of  the  ex- 
istence of  such  contract  to  authorize  a  verdict.    Hig- 

man  v.  Hood  (1892),  3  Ind.  App.  456,  458.  The  record 
herein  shows  affirmatively  that  such  instrument  was  in  evi- 
dence, and  sets  it  out  in  extenso.  The  purpose  of  introduc- 
ing evidence  is  to  enlighten  the  jury.  When  such  evidence 
consists  of  a  written  instrument  it  must  be  read  to  the  jury 
unless  such  reading  is  waived  by  the  parties,  as  is  frequent- 
ly done.  All  presumptions  are  in  favor  of  the  validity  of 
the  judgment  and  the  regularity  of  the  proceedings.  We 
are  therefore  bound  to  presume  that  the  reading  of  the 
certificate  was  waived  by  the  appellant.  If  its  bill  of  ex- 
ceptions showed  further  that  appellant  objected  to  the  in- 
troduction of  such  certificate  without  reading,  and  excepted 
to  the  overruling  of  his  objection,  a  different  question 
would  be  presented.  There  waa  not  the  slightest  contro- 
versy as  to  the  terms  of  the  instrument,  and  under  the  evi- 
dence the  judge  might  properly  have  stated  its  terms  and 
amounts  in  his  instructions.  The  instructions  were  oral 
and  are  not  in  the  record. 

The  appeal  is  without  merit,  and  the  judgment  is 

6.  therefore  affirmed,  with  ten  per  cent  damages  and 
costs. 

Myers,  Hadley,  Rabb  and  Watson,  JJ.,  concur. 
Dissenting  opinion  by  Comstook,  J. 
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Dissenting  Opinion. 

CoMSTOCK,  J. — ^Action  by  appellee  against  appellant,  on 
a  certificate  of  insurance  issued  to  him  in  a  combination 
policy  of  insurance,  providing  for  benefits  for  loss  of  time 
from  accident,  for  loss  of  time  occasioned  by  sickness  and 
for  death  benefit,  to  recover  for  loss  of  time  occasioned  by 
sickness. 

The  clause  in  said  policy  of  insurance  relating  to  sick 
benefits,  is  as  follows: 

"If  at  any  time  after  this  certificate  has  been  main- 
tained in  continuous  force  and  effect  for  ninety  con- 
secutive days,  the  aforesaid  member  shall,  by  reason 
of  sickness  or  disease  that  begins  after  the  expiration 
of  the  above  term,  become  strictly  confined  to  the 
house  and  totally  disabled  and  prevented  from  trans- 
acting any  and  every  kind  of  business,  upon  satisfac- 
tory proofs  to  the  society  of  such  confinement  and  total 
disability,  said  member  shall  be  indemnified  for  the 
number  of  consecutive  days,  after  the  first  week,  that 
he  is  actually  confined  to  the  house,  subject  to  the  per- 
sonal calls  of  a  registered  physician  in  good  standing, 
not  to  exceed  thirty  [weeks]  during  one  year  from  the 
beginning  of  any  illness,  at  the  rate  of  $7  per  week  for 
the  first  eight  weeks,  $10  per  week  for  the  next  eight 
weeks,  $12  per  week  for  the  next  eight  weeks,  and  $15 
per  week  for  the  remaining  six  weeks  of  the  aforesaid 
period.'' 

The  policy  also  contained  the  following  conditions: 

*' Assessments  are  to  be  paid  monthly  in  advance. 
•  *  *  The  failure  to  pay  any  assessment  when  due, 
will  immediately  terminate  this  membership  and  in- 
jsurance.  The  acceptance  of  any  past-due  assessment 
is  optional  with  the  society  and  shall  not  in  any  case 
be  a  waiver  of  the  forfeiture  of  this  contract  and  insur- 
ance, but  shall  be  construed  and  have  the  same  effect  as 
if  a  new  application  had  boon  made  and  a  new  certifi- 
cate issued  on  the  day  following  such  acceptance,  and 
for  the  payment  and  remittance  of  such  past-due  as- 
sessment the  insured  constitutes  the  local  secretary  his 
agent.'' 
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Appellee  alleges  in  his  complaint  that  he  performed  all 
the  conditions  to  be  performed  by  him ;  that  he  became  sick 
on  December  21,  1904,  and  was  sick  for  twenty  weeks,  for 
which  he  claims  benefits.  Appellant  answered  in  two  para- 
graphs— general  denial,  and  a  second  paragraph  alleging 
affirmative  matter  showing  that  appellee's  membership  in 
said  society  had  been  terminated  by  his  failure  to  pay  cer- 
tain assessments  and  his  subsequent  reinstatement,  and  that 
he  was  not  entitled  to  sick  benefits  until  ninety  days  after 
said  reinstatement,  as  provided  in  said  policy.  Appellee's 
demurrer  to  the  second  paragraph  of  answer  was  overruled. 
The  cause  was  put  at  issue,  and  tried  by  a  jury,  and  a  ver- 
dict returned  in  favor  of  appellee  for  $198.72,  upon  which 
judgment  was  rendered.  The  court  overruled  appellant's 
motion  to  instruct  the  jury  to  render  a  verdict  in  its  favor, 
and  overruled  its  motion  for  a  new  trial,  and  these  rulings 
are  assigned  as  error  on  this  appeal. 

It  is  insisted  that  the  instruction  to  return  a  verdict  for 
the  defendant  should  have  been  given,  because  the  appellee 
failed  to  give  in  evidence  the  policy  of  insurance  upon 
which  the  action  was  founded,  as  shown  by  the  bill  of  ex- 
ceptions. The  bill  of  exceptions  states  that  **the  defendant 
in  the  above-entitled  cause  filed  his  motion  for  a  new  trial 
therein,  and  stated  as  one  ground  and  reason  therein  speci- 
fied, in  specification  number  two,  that  the  yerdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  to  wit,  the  orig- 
inal certificate  of  insurance,  which  is  in  writing,  was  not 
read  in  evidence  to  the  jury.  Counsel  for  appellee  offered 
and  had  marked  by  the  reporter  said  original  policy  of  in- 
surance, and  said  he  would  introduce  the  same  in  evidence, 
but  did  not  read  in  evidence  to  the  jury  said  policy  of  in- 
surance, or  any  part  thereof;  that  said  original  policy  of 
insurance,  or  any  part  thereof,  was  not  read  by  any  one, 
during  the  trial  of  said  cause,  to  the  jury." 

The  policy,  a.s  hereinbefore  set  out,  contained  certain 
material  provisions  and  conditions,  the  proof  of  which  de- 
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pended  upon  the  policy  which  was  the  contract  between 
the  parties.  The  policy  was  not  read  to  the  jury,  nor  is 
it  shown  that  its  reading  was  waived.  Waiver  of  evidence 
upon  which  the  successful  prosecution  of  an  action  depends, 
is  not  presumed  and  this  is  unquestionably  true  where  a 
general  denial  is  filed.  There  was  therefore  a  fatal  defect 
in  the  proof  to  sustain  the  verdict,  for  which  the  judgment 
should  be  reversed. 


Wendel  v.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

[No.  6,lo7.    Filed  November  8,  1907.    Petitions  for  rehearing  denied 
January  30,  and  March  31,  1908.] 

1.  Trial.  — Verdict. — General, — Inten'ogatoricH. — Railroads. — High- 
tcay  Crossings. — Contributory  Negligence. — ^An  answer  to  an  In- 
terrogatory, in  a  railroad-  and  highway-crossing  case  that  de- 
ceased, as  he  approached  the  crossing,  had  his  cap  palled  down 
over  his  ears,  does  not  constitute  such  contributory  negligence 
as  to  overthrow  a  general  verdict  for  plaintiff,  there  being  no 
showing  that  the  cap  interfered  with  the  decedent's  hearing,  and 
the  presumptions  being  in  favor  of  the  general  verdict    p.  463. 

2.  Same.  —  Verdict.  —  General. — Interrogatories. — ^The  interrogato- 
ries overthrow  the  general  verdict:  only  when  both  cannot  stand ; 
and  the  conflict  must  be  apparent  on  the  face  of  the  record,  and 
must  be  Incapable  of  being  removed  by  any  admissible  evidence, 
p.  403. 

3.  Railroads. — Highway  Crossings. — Failure  to  See  Approaching 
Train. — Contributory  Negligence. — The  failure  of  a  boy,  who  was 
driving  a  team  drawing  an  empty  hay  wagon  eighteen  feet  long 
over  an  elevated  railroad  crossing,  to  see  a  train,  running  at 
the  rate  of  seventy-flve  miles  an  hour,  where  he  had  an  unol)- 
structod  view  of  the  track  after  he  came  within  twenty-five  feet 
thereof,  does  not  constitute  him  guilty  of  contributory  negligence 
as  a  matter  of  law,  especially  where  he  stopped,  looked  and 
listened  fifty  feet  from  the  crossing,    p.  463. 

4.  Same.  —  Reversal.  —  Mandate.  —  Interrogatories.  —Contributory 
Negligence. — Statutes. — New  Trial. — Where,  In  an  action  for  per- 
sonal injuries,  defendant  was  awarded  Judgment  on  the  answers 
to  the  intor rogatories  notwithstanding  the  general  verdict,  but 
said  answers  left  uncertain  the  question  of  plalntilTs  contributory 
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negligence,  the  Api)ellate  Court,  in  reversing  said  judgment  may, 
in  its  discretion,  by  virtue  of  the  provisions  of  §702  Burns  1908, 
§660  R.  S.  1881,  order  a  new  trial  instead  of  directing  a  Judgment 
on  the  genera]  verdict,    p.  465. 

From  Shelby  Circuit  Court;    Will  M.  Sparks,  Judge. 

Action  by  John  Wendel  against  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judg- 
ment for  defendant  notwithstanding  a  general  verdict  for 
plaintiff  for  $1,400,  plaintiff  appeals.    Reversed. 

D.  Z/w  Wilson  and  B,  W.  Harrison,  for  appellant. 
Carter  &  Morrison,  for  appellee. 

Rabb,  J. — The  appellant  sued  appellee  to  recover  dam- 
ages for  the  death  of  his  minor  son,  charged  in  the  com- 
plaint to  have  been  killed  in  a  collision  with  a  fast  train  on 
appellee's  road,  brought  about  through  the  negligence  of 
appellee.  It  is  alleged  in  the  complaint  that  the  deceased 
was  traveling  along  a  public  highw^ay,  on  an  empty  hay 
wagon  eighteen  feet  long,  drawn  by  two  horses;  that  the 
highway  intersected  the  appellee's  road  at  an  acute  angle; 
that  a  fence  and  cattle-guard  on  one  side  of  the  highway, 
and  a  deep  ditch  on  the  other,  reduced  the  width  of  the 
highway  at  and  near  the  intersection  with  the  railroad  to 
such  an  extent  that  there  was  not  room  to  turn  a  wagon 
drawn  by  two  horses ;  that  the  approach  to  the  railroad  was 
up  an  embankment  from  five  to  ten  feet  high ;  that  the  de- 
ceased was  familiar  with  the  train  signals;  that  his  sight, 
hearing  and  intelligence  were  good;  that  he  was  a  skilful 
and  prudent  driver;  that  for  a  quarter  of  a  mile  before 
reaching  the  crossing  he  approached  the  same  at  a  slow 
gait,  constantly  looking  and  listening  for  the  approach  of 
trains  on  the  railroad;  that  when  within  fifty  feet  of  the 
track  he  stopped  and  looked  in  both  directions,  and  listened 
for  trains,  and,  seeing  nothing  and  hearing  nothing  indi- 
cating the  approach  of  a  train,  he  started  to  drive  up  the 
embankment  on  the  top  of  which  was  the  railroad  track,  at  all 


462  APPELLATE  COURT  OF  INDIANA, 

Wendel  r.  Cleveland,  etc.,  R.  Co. — tl  Ind.  App.  4(50. 

times  looking  and  listening  for  a  train;  that  at  the  same 
time  appellee's  train  was  approaching  the  crossing,  coming 
down  grade  with  steam  shut  off,  at  the  rate  of  seventy- 
five  miles  per  hour,  and  without  sounding  the  statutory- 
signals;  that,  on  account  of  the  condition  of  the  weather 
and  the  noise  made  by  the  wagon,  the  deceased  was  imable 
to  see  or  hear  the  approaching  train  until  his  team  was  on 
the  crossing,  when  he  could  neither  back  his  team  nor  turn 
around ;  that  the  team  became  frightened  at  the  train  and 
swung  around  to  the  east,  on  the  crossing,  and  deceased  was 
struck  by  the  train. 

A  jury  trial  was  had  and  a  general  verdict  returned  in 
favor  of  appellant,  and  with  it  answers  to  certain  interrog- 
atories propounded  to  the  jury.  The  court,  on  appellee's 
motion,  rendered  judgment  in  its  favor  on  the  answers  to 
the  interrogatories  notwithstanding  the  general  verdict, 
over  the  objection  and  exception  j)f  appellant,  and  this  rul- 
ing presents  the  sole  question  arising  in  this  case. 

The  only  fact  found  by  the  jury  that  it  could  be  fairly 
claimed  tends  to  antagonize  the  general  verdict  of  the  jury 
is  their  answer  to  the  somewhat  involved  and  obscure  in- 
terrogatory twenty-three,  which,  in  connection  with  the  an- 
sw^ers  to  other  interrogatories,  it  is  asserted,  shows  that  the 
deceased  could,  by  looking,  have  seen  the  approach  of  the 
train  when  he  was  between  twenty-four  and  twenty-five  feet 
from  the  railroad  track,  and  the  train  500  feet  from  the 
crossing. 

Interrogatories  twenty-three  and  twenty-seven,  with 
their  answers,  read  as  follows: 

**(23)  When  the  plaintiff's  son  was  one  foot  south 
of  the  line  of  the  telegraph  poles,  measured  from  the 
south  side  of  the  poles,  how  far  up  the  railroad  right 
of  way  towards  Indianapolis  could  he  have  seen,  had  he 
then  looked,  the  approachincr  train  that  struck  him?  . 
A.  500  ft.  (27)  Was  not  the  line  of  the  telegraph 
poles  about  twenty  feet  from  the  north  rail  of  de- 
fendant's track?     A.     Yes,  about  twenty-six  feet." 
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It  is  true  an  answer  to  interrogratory  fourteen  shows  that 

the  boy  at  the  time  of  the  accident  had  on  a  cap  pulled  down 

over  his  ears,  but  this  fact  is  unimportant.    There  is 

1.  no  finding  that  the  cap  in  any  manner  interfered 
with  the  boy's  hearing,   and   we   are   not  to   infer, 

against  the  general  verdict,  that  it  did.  The  rule  is  that 
all  inferences,  intendments  and  presumptions  are  to  be  in- 
dulged in  support  of  the  general  verdict,  and  none  in  aid  of 
contradictory  answers  to  interrogatories.  Stevens  v.  City 
of  Logansport  (1881),  76  Ind.  498;  Ohio,  etc.,  B.  Co,  v. 
Trowbridge  (1890),  126  Ind.  391;  Smith  v.  Michigan  Cent. 
R.  Co.  (1905),  35  Ind.  App.  188;  Ridgeway  v.  Dearinger 
(1873),  42  Ind.  157;  McCallister  v.  Mount  (1881),  73  Ind. 
559;  Pittsburgh,  etc.,  R.  Co.  v.  Martin  (1882),  82  Ind.  476. 
The  answers  to  interrog§itories  can  override  the  general 
verdict  only  when  they  both  cannot  stand,  and  the  antago- 
nism must  be  apparent  on  the  face  of  the  record,  and 

2.  incapable  of  being  removed  by  any  evidence  legiti- 
mately admissible  within  the  issues. 

Does  the  fact  that  the  deceased,  had  he  looked  when  he 

was  twenty-five  feet  from  the  railroad  and  the  train  500 

feet  away,  could  have  seen  the  approaching  train 

3.  that  struck  and  killed  him  antagonize  the  general 
verdict?     Appellee  has  cited  a  long  list  of  cases  in 

support  of  the  judgment  below,  but  one  of  which  seems 
to  have  involved  any  question  arising  on  a  judgment  on  the 
answer  to  interrogatories.  In  the  case  of  Chicago,  etc.,  R. 
Co.  V.  Reed  (1902),  29  Ind.  App.  94,  the  answer  to  inter- 
rogatories found  that  the  plaintiff,  driving  a  gentle  horse 
on  a  clear  day,  could  have  seen  the  train  that  struck  her 
had  she  looked  when  she  was  fifty  feet  from  the  track.  In 
all  the  other  cases  cited  the  question  arose  either  on  a  spe- 
cial verdict,  on  the  evidence,  or  on  instructions  given  or  re- 
fused by  the  court. 

In  favor  of  the  general  verdict,  the  court  must  presume 
in  this  case  that  the  deceased,  by  looking  and  listening, 
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could  have  neither  heard  nor  seen  the  train  that  killed  him 
until  he  was  within  twenty-five  feet  of  the  track;  that  he 
stopped  his  team  when  fifty  feet  from  the  track,  and  looked 
and  listened  for  an  approaching  train,  and  heard  and  saw 
none;  that  he  kept  looking  and  listening  for  approaching 
trains  as  he  drew  near  the  track.  His  hay  wagon  was 
eighteen  feet  long.  How  far  in  advance  of  the  front  of  the 
wagon  his  horses'  heads  would  be  is  not  shown,  but  it  is 
fair  to  presume  that  they  were  ten  or  twelve  feet  from  the 
front  end  of  the  wagon.  The  jury  may  have  found  that 
the  boy  was  seated  near  the  rear  end  of  the  wagon,  and 
twenty  feet  from  his  horses'  heads,  so  that  when  he  reached 
a  point  where  he  could,  had  he  looked,  have  seen  the  ap- 
proaching train,  the  horses  would  have  almost  reached  the 
track.  And  the  jury  may  have  found  that  the  boy  did  not 
see  the  train  the  instant  he  reached  the  point  where  it 
would  have  been  visible,  had  he  looked.  It  was  his  duty 
to  look  both  w&ySy  and  he  could  not  look  both  ways  at  the 
same  time.  He  may  first  have  turned  his  attention  in  the 
opposite  direction,  and  he  would  not  be  guilty  of  negligence 
if  his  gaze  was  diverted  for  a  few  seconds  in  the  opposite 
direction  from  which  the  train  was  approaching.  If  such 
was  the  case,  his  team  would  have  been  on  the  track  before 
he  saw  the  approaching  train  that  struck  him.  And  it 
may  be  that  the  jury  found,  and  the  evidence  showed,  that  in 
that  condition  he  was  unable  to  control  his  horses.  It  may 
have  appeared,  under  the  circumstances  as  the  jury  found 
them  to  exist,  that  it  was  the  safest  and  most  prudent  course 
the  boy  could  have  taken  to  undertake  to  drive  his  team 
over  the  track,  rather  than  back  out.  It  may  have  been 
the  only  thing  the  unfortunate  lad  could  do.  His  situa- 
tion was  very  different  from  that  of  a  pedestrian,  or  one 
who  had  absolute  dominion  over  the  motive  power  drawing 
him.  Here  he  had  a  team  of  horses,  hitched  to  an  unwieldy 
wagon,  to  deal  with,  surprised  in  a  place  of  danger  by  the 
rapidly-moving  train,  and  of  whose  speed  he  was  not  aware. 
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If  the  train  had  been  traveling  at  the  ordinary  rate  of  a 
passenger-train,  he  could  have  safely  crossed.  Under  the 
facts  inferable  from  the  general  verdict,  and  those  returned 
in  answers  to  interrogatories,  but  three  or  four  seconds 
elapsed  from  the  boy's  first  knowledge  of  the  train,  or  first 
opportunity  to  know  of  its  presence,  until  he  was  struck 
on  the  crossing.  When  he  stopped  fifty  feet  from  the 
crossing,  and  looked  and  listened  for  the  approaching  train, 
and  heard  and  saw  none,  he  had  a  right  to  assume  that  none 
was  near,  and  it  was  not  negligence  on  his  part  to  proceed 
to  drive  upon  the  crossing  without  again  stopping  to  look 
and  listen.  Nor  would  it  be  negligence  on  his  part  to  fail 
to  see  the  approaching  train  the  very  instant  he  reached  the 
point  where  he  might  have  observed  it  had  he  been  looking 
in  the  direction  from  which  it  was  approaching.  The  facts 
found  by  the  answers  to  interrogatories  are  not  sufficient 
to  charge  him  with  contributory  negligence,  and  the  court 
erred  in  sustaining  appellee's  motion  for  a  judgment  in  its 
favor  on  the  answers,  and  for  this  error  the  judgment  must 
be  reversed. 

A  question  arises  as  to  the  proper  mandate  to  be  given 
the  court  below  upon  the  reversal  of  the  judgment  in  this 

court.     It  is  insisted  by  appellant  that  this  court 
4.    should  direct  the  court  below  to  render  judgment  on 

the  general  verdict  in  his  favor,  while  the  appellee 
contends  that  the  mandate  should  require  the  granting  of 
a  new  trial.  The  statute  prescribes  the  duty  of  the  Appel- 
late Court  upon  reversal.  When  the  judgment  is  reversed, 
in  whole  or  in  part,  the  Supreme  Court  (or  Appellate 
Court)  shall  remand  the  cause  to  the  court  below,  with  in- 
structions for  a  new  trial,  where  the  justice  of  the  case  re- 
quires it,  but,  if  no  new  trial  is  required,  with  particular 
instructions  relative  to  the  judgment  to  be  rendered  and 
modifications  thereof.  §702  Burns  1908,  §660  R.  S.  1881. 
From  the  very  nature  of  things,  each  appeal  must  be  dis- 

VoL.  41-30 
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posed  of  on  its  own  particular  facts.  If  the  justice  of  the 
case,  as  disclosed  by  the  record,  requires  a  new  trial,  a  new 
trial  will  be  granted;  otherwise  such  judgment  will  be  di- 
rected as  the  case  requires.  This  is  necessarily  left  to  the 
sound  discretion  of  this  court.  Sinker,  Davis  &  Co.  v. 
Green  (1888),  113  Ind.  264;  Buchanan  v.  Milligan  (1886), 
108  Ind.  433;  Murdoch  v.  Cox  (1889),  118  Ind.  266;  El- 
liott, App.  Proc,  §568. 

The  facts  stated  in  the  answers  to  interrogatories,  while 
insuflBcient  to  justify  a  judgment  in  favor  of  the  appellee, 
we  think  leave  the  question  of  contributory  negligence  in 
such  uncertainty  as  to  require  this  court,  in  the  exercise  of 
its  discretion,  to  direct  a  new  trial  of  the  cause. 

Judgment  reversed,  and  new  trial  ordered. 


.  Watt  v.  Baknes. 

[No.  6,115.    Filed  March  31,  1908.] 

1.  New  Trial. — Orounds. — Overruling  Request  for  Jury  Trial. — 
The  overruling  of  a  request  for  a  jury  trial  is  properly  assigned 
as  a  ground  for  a  new  trial,    p.  468. 

2.  Appeal. — Briefs. — Setting  Out  Record,— Waiver. — Error  assigned 
on  the  overruling  of  a  request  for  a  jury  trial  is  not  waived, 
where  appellant's  brief  merely  sets  out  the  request  for  such  trial 
and  the  page  and  line  of  the  bill  of  exceptions  where  such  request 
is  made  a  part  of  the  record,    p.  4(58. 

3.  Trial. — Request  for  Jury  Trial. — Complaint. — Paragraphs. — 
Equity. — Where  a  complaint  consists  of  two  paragraphs,  one  of 
which  constitutes  an  action  at  law,  and  the  other  a  suit  In 
equity,  a  request  "to  submit  said  cause  to  a  jury  for  trial"  is 
properly  overruled,     p.  408. 

4.  Same. — Jury. — Contracts. — Reformation. — Where  a  complaint 
consists  of  two  paragraphs,  one  for  money  due  upon  a  contract 
the  other  for  a  reformation  of  the  contract  and  for  a  money 
judgment,  the  first  paragraph,  upon  proper  request,  must  be  sub- 
mitted to  the  jury  for  trial,  and  the  second  one  is  triable  by  the 
court  alone,    pp.  469,  470. 
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5.  Pleading. — Complaint. — Prayer, — ^The  prayer  of  a  complaint 
does  not  conclusively  determine  the  character  of  a  suit,  but  It 
should  be  considered  in  determining  same.    p.  470. 

6.  Estoppel. — Former  Adjudication. — Action  on  Lease. — Anatoer  of 
Alienation  of  Land. — Sustaining  Demurrer, — Where  an  action  was 
brought  for  money  alleged  to  be  due  under  a  lease,  and  an  an- 
swer was  filed  that  plaintiff  had  sold  and  conveyed  the  leased 
land,  to  which  answer  a  demurrer  was  sustained,  the  Issues  being 
closed  by  a  general  denial,  and  Judgment  was  rendered  for  the 
plaintiff,  such  Judgment  does  not  estop  defendant  from  alleging 
such  defense  of  alienation  in  a  subsequent  suit  for  a  reformation 
of  the  provisions  of  the  deed,  and  for  a  Judgment  for  the  rentals 
due  under  the  lease,    p.  470. 

7.  Same.  —  Former  Adjudication.  —  Issues.  —  Pleading.  —  The  pre- 
sumption Is  that  everything  provable  under  the  issues  in  a 
former  suit  was  determined  therein ;  but  for  one  to  avail  himself 
thereof,  he  must  set  out  the  facts  constituting  such  estoppel. 
p.  47a 

Prom  Jay  Circuit  Court;  John  F.  La  Follette,  Judge. 

Suit  by  John  N.  Watt  against  George  W.  Barnes.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Charles  E.  Sturgis,  Robert  W.  Stine  and  James  J.  Moran, 
for  appellant. 

L.  B.  Simmons,  Abram  Simmons  and  Frank  C.  Dailey, 
for  appellee. 

Myees,  J. — ^Appellant  by  his  complaint  in  two  para- 
graphs sought  to  recover  from  appellee  rentals  alleged  to 
be  due  to  him  under  the  stipulations  in  a  certain  oil  and 
gas  lease. 

This  suit  was  commenced  in  the  Wells  Circuit  Court  on 
April  10,  1899.  The  venue  was  Qhanged  to  the  Jay  Circuit 
Court,  where  appellant's  request  **to  submit  said  cause  to 
a  jury  for  trial"  was  overruled.  The  issues  were  submitted 
to  the  court,  and  at  the  request  of  the  parties  the  court 
made  special  findings  of  fact  and  stated  conclusions  of  law 
thereon.  Judgment  was  rendered  against  appellant  in  ac- 
cordance with  the  conclusions  of  law,  and  for  a  reversal 
of  that  judgment  he  appeals,  and  relies  upon  questions  pre- 
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sented  under  the  followinp^  assignments  of  error:  That  the 
court  erred  (1)  in  its  conclusions  of  law;  (2)  in  overruling 
his  motion  for  a  new  trial. 

The  first  question  argued  by  appellant  is  based  on  the 

ruling  of  the  court  in  refusing  to  submit  the  oauee  to  a 

jury.     This  ruling  was  properly  assignjed  as  a  cause 

1.  for  a  new  trial.    Ketcham  v.  Brazil  Block  Coal  Co. 
(1883),  88  Ind.  515;   Mcloij  v.  Weaihers  (1905),  35 

Ind.    App.    165.      Appellee    insists   that   this    question    is 

waived,  for  the  reason  that  appellant's  brief  does  not  set 

out  any  part  of  the  bill  of  exceptions  from  which 

2.  the  court  can  determine,   without  reference  to  the 
record,  just  what  the  bill  of  exceptions  shows  on 

this  subject.  In  appellant's  brief  we  find  what  purports 
to  be  a  copy  of  the  written  request,  and  we  are  referred  to 
the  page  and  line  of  the  record  where  the  bill  of  exceptions 
may  be  found,  making  said  request  a  part  of  the  record. 
This  statement  in  appellant's  brief  is  not  challenged  by 
appellee.     The  question  is  before  us  for  decision. 

Section  418  Burns  1908,  §409  R.  S.  1881,  provides  that 

**  issues  of  law  and  issues  of  facts  in  causes  that,  prior  to 

the  18th  day  of  June,  1852,  were  of  exclusive  equit- 

3.  able  jurisdiction,  shall  be  tried  by  the  court  •  •  * 
In  case  of  the  joinder  of  causes  of  action  or  defenses 

which,  prior  to  said  date,  were  of  exclusive  equitable  juris- 
diction, with  causes  of  action  or  defenses  which,  prior  to 
said  date,  were  designated  as  actions  at  law  and  triable  by 
jury — the  former  shall  be  triable  by  the  court,  and  the  lat- 
ter by  a  jury,  unless  waived,''  etc.  In  this  case  the  request 
for  a  jur>'  trial  was  not  limited  to  either  paragraph  of  the 
complaint,  but  applied  to  the  complaint  as  a  whole,  or,  in 
other  words,  to  the  issues  triable  in  both  paragraphs.  There- 
fore, under  a  well-recognized  rule  of  law,  if  either  para- 
graph invoked  the  powers  of  a  court  of  equity  there  was 
no  error  in  denying  the  request.  Jennings  v.  Moon  (1893), 
135  Ind.  168,  174;  Heberd  v.  Wines  (1886),  105  Ind.  237, 
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240;    Baum  v.  Thorns  (1898),  150  Ind.  378,  390,  65  Am. 
St.  368. 

The  first  paraprraph  of  the  complaint  presented  an  action 
at  law,  and  was  therefore  triable  by  a  jury.     The  second 

paragraph  is  based  upon  a  certain  stipulation  in  an 
4.    oil  and  gas  lease  executed  by  appellant  and  George 

B.  Marker  on  September  8,  1893,  whereby  appellee 
agreed,  that  if  no  well  was  completed  within  fifty  days  from 
the  date  of  the  lease  **this  grant  shall  become  null  and 
void,'*  and  to  drill  a  second  well  within  sixty  days  from 
completion  of  first  well,  third  well  ninety  days  from  com- 
pletion of  second  well,  and  fourth  well  ninety  days  from 
completion  of  third  well.  **If  second,  third  and  fourth 
wells  are  not  completed  within  the  time  specified,  a  rental 
of  $2  per  day  to  be  paid  until  such  wells  are  completed. 
Said  rental  to  be  paid  weekly  in  advance."  The  first  and 
second  wells  were  drilled,  but  the  other  two  were  not.  The 
penalty,  or  rental  as  it  is  termed  in  the  lease,  for  failure  to 
drill  the  third  and  fourth  wells  as  provided  in  the  lease, 
was  settled  by  appellee,  and  no  claim  is  made  for  any  pen- 
alty or  rental  prior  to  April  4,  1895.  On  July  16,  1894,  ap- 
pellant and  said  Marker,  as  owners  of  the  real  estate  cov- 
ered by  said  lease,  by  warranty  deed  conveyed  said  land  to 
William  R.  Pace,  in  which  deed  the  following  provision  is 
found:  *'This  deed  is  taken  subject  to  an  oil  lease  given 
to  said  George  W.  Barnes  dated  September  8,  1893.  Said 
John  W.  Watt  reserves  one-sixth  of  all  oil  produced  on  the 
above-described  land  for  a  term  of  eight  years  from  this 
date."  Appellant  also  alleges  certain  facts  upon  which  he 
relies  for  a  reformation  of  said  provision  in  said  deed, 
whereby  he  would  be  entitled  to  the  daily  penalty  as  stipu- 
lated in  the  lease  for  failure  to  drill  all  of  the  wells  as 
therein  provided,  as  also  one-sixth  of  the  oil  for  said  period 
of  eight  years.  To  this  paragraph  of  the  complaint  appel- 
lee answered  in  five  paragraphs:  (1)  By  general  denial; 
(2)  that  appellant  by  his  warranty  deed  had  divested. him- 
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self  of  all  title  to  the  real  estate  covered  by  the  lease  in 
suit;  (3)  that  on  April  4,  1895,  the  wells  on  said  land 
had  become  exhausted,  and  that  appellee  had  surrendered 
all  of  his  interest  in  and  to  said  real  estate  by  virtue  of  said 
lease  to  said  Pace,  who  was  then  the  owner  of  the  land;  (4) 
former  adjudication;  (5)  averring  a  surrender  of  the  lease, 
in  January,  1897,  to  the  owner  of  the  land.  To  these  af- 
firmative answers  appellant  replied  by  a  general  denial. 

Appellant  by  this  paragraph  of  complaint  undertook  to 
allege  a  state  of  facts  entitling  him  to  a  reformation  of  the 
deed  whereby  all  interests  of  the  lessors  under  the  lease, 
including  all  rights  of  action  thereon,  should  remain  and 
continue  in  appellant  for  a  term  of  years.     The  relief 
prayed  for  was  that  the  deed  be  reformed  by  incorporating 
therein  certain  language  set  out  in  the  complaint,  in  effect 
giving  appellant  the  right  to  maintain  this  suit.     While 
the  character  of  the  suit  cannot  be  determined  solely 
5.    by  the  prayer  for  relief,  yet  such  prayer  may  be  con- 
sidered   in    connection    with    the    substantive    facts 
pleaded.     Krise  v.  Wilson  (1903),  31  Ind.  App.  590;  Jen- 
nings V.  Moon,  supra.    Appellant  insists  that  the  ultimate 
purpose  of  the  suit  was  a  money  judgment.  While  that 
4.     is  true,  yet  such  judgment,  under  the  facts  pleaded  in 
the  second  paragraph  of  the  complaint,  was  made  to 
depend  upon  a  state  of  facts  entitling  appellant  to  a  refor- 
mation of  his  deed  to  Pace,  and,  this  being  true,  the  au- 
thorities seem  to  hold  that  such  a  case  is  of  equitable  cog- 
nizance, and  triable  by  the  court  without  a  jury.    24  Cyc. 
Law  and  Proc,  117. 

Ap])cllant  under  his  first  assignment  of  error  argues  that 

appellee  is  estopped  to  set  up  as  a  defense  to  this  suit  the 

fact  of  the  conveyance  of  the  real  estate  by  appel- 

*G.     hint  and  ^larker  to  William  R.  Pace,  for  the  reason 

that   that   question    was   adjudicated   in    appellant's 

favor  in  a  former  action. 
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The  special  findings  cover  about  sixteen  printed  pages  of 
appellant's  brief.  Those  material  to  the  question  for  decision, 
in  substance,  are  as  follows:  On  September  8,  1893,  ap- 
pellant and  George  B.  Marker  were  the  owners  as  tenants  in 
common  of  certain  real  estate  in  Wells  county,  Indiana, 
and  on  that  day  executed  to  appellee  an  oil  and  gas  lease 
on  the  same.  The  lease,  a  copy  of  which  is  made  a  part  of 
the  findings,  was  a  grant  of  all  the  oil  and  gas  in  and  under 
said  real  estate,  w^ith  the  right  to  appellee  to  enter  on  said 
land  and  explore  the  same  for  oil  and  gas,  the  lessors  re- 
serving one-sixth  of  all  oil  produced  and  saved  from  said 
premises.  The  lease  contains  other  provisions  relative  to 
the  finding  of  gas,  burying  of  pipes,  payment  for  damages 
to  growing  crops  and  to  the  drilling  of  four  wells,  as  hereto- 
fore set  out  in  this  opinion,  etc.  On  July  16,  1894,  appel- 
lant and  Marker,  their  wives  joining,  sold  said  land  and 
conveyed  the  same  by  warranty  deed  to  William  R.  Pace, 
which  deed  was  written  by  John  T.  Adams  in  the  presence 
of  the  grantors,  and  was  read  aloud  to  and  within  the  hear- 
ing of  the  grantors,  and  the  grantors  and  grantee  and  each 
of  them  knew  the  provisions  said  deed  contained  and  the 
provision  therein  in  the  language  following:  **This  deed 
is  taken  subject  to  an  oil  lease  given  to  George  W.  Barnes 
dated  September  8,  1893.  John  W.  Watt  reserves  the  one- 
sixth  of  all  oil  produced  on  the  above-described  land  for  a 
term  of  eight  years  from  this  date.''  On  April  4,  1895,  ap- 
pellant in  the  Wells  Circuit  Court  commenced  an  action 
against  appellee  for  the  collection  of  rentals  alleged  to  be  due 
under  the  stipulation  in  the  lease  for  failure  to  drill  the  sec- 
ond, third  and  fourth  wells,  as  therein  provided,  alleging 
that  he  was  the  owner  in  his  own  right  of  said  lease  and  all 
the  rights  and  privileges,  rents  and  profits,  accruing  there- 
under* which  lease  was  made  a  part  of  the  complaint,  and 
is  the  same  lease  upon  which  tliis  suit  is  based.  On  Sep- 
tember 12,  1895,  appellee  answenMl  said  complaint  in  two 
paragraphs:     (1)  By  averring  a  sale  and  conveyance  of  the 
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land  by  appellant  to  William  R.  Pace,  reserving  to  him- 
self one-sixth  of  the  oil  produced  from  said  premises;  (2) 
a  general  denial.  A  demurrer  to  the  first  paragraph  was 
sustained,  with  leave  granted  by  the  court  to  amend,  but 
no  amendment  was  ever  made,  and  the  cause  was  tried  by 
the  court  upon  the  issues  presented  by  the  complaint  and 
answer  in  denial.  The  finding  and  judgment  was  in  favor 
of  appellant  in  the  sum  of  $752,  and  covered  the  claims  of 
appellant  up  to  April  4,  1895.  Appellee  fully  paid  and  sat- 
isfied said  judgment,  but  has  paid  no  other  sum  on  ac- 
count of  said  stipulation  to  drill  wells  on  said  land. 

The  conclusions  of  law  were  that  plaintiff  take  nothing 
by  this  suit,  and  that  defendant  have  judgment  for  his 
costs. 

Appellant  has  cited  several  cases  holding  that  a  judg- 
ment on  demurrer,  where  the  court  has  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  action,  is  an  adjudi- 
cation of  all  matters  confessed  by  the  demurrer  in  any  sub- 
sequent litigation  between  the  same  parties,  where  the  same 
question  arises,  except  where  the  litigation  is  a  direct  pro- 
ceeding to  set  aside  such  adjudication.  The  settled  doctrine 
as  announced  by  these  eases  is  not  applicable  to  the  facts  as 
found  in  the  case  at  bkr.  For  in  this  case  the  special  find- 
ings show  that  no  judgment  was  rendered  on  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  answer  filed  in 
the  former  suit.  The  only  judgment  in  that  action  was 
upon  the  issue  presented  by  the  complaint  and  the  general 
denial.  While  this  suit  is  between  the  same  parties,  and 
based  upon  the  same  stipulation  in  the  same  contract  as  in 
the  former  action,  yet  under  the  issues  in  this  case  another 
demand  is  presented  upon  a  different  state  of  facts  as  the 
basis  of  an  independent  cause  of  action.  With  these  facts 
appearing,  and  the  absence  of  a  finding  showing  that  the 
defense  here  interpascd  could  have  been  set  up  as  a  defense 
in  the  previous  action,  or  that  tlic  matters  in  issue  or  points 
controverted  and  actually  determined  by  the  first  judgment 
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were  identical  with  those  now  presented,  the  former  judg- 
ment will  not  work  an  estoppel. 

In  Kilander  v.  Hoover  (1887),  111  Ind.  10,  it  is  said: 
**The  judgment  rendered  in  the  first  case  is  only  conclusive 
as  a  plea,  or  as  evidence,  in  a  second  or  subsequent  suit 
between  the  same  parties,  upon  the  same  matter  as  was  di- 
rectly in  question  and  determined  in  that  case.*'  Cleveland 
V.  Creviston  (1884),  93  Ind.  31,  47  Am.  Rep.  367;  Felton 
V.  Smith  (1882),  88  Ind.  149,  45  Am.  Rep.  454. 

In  Kitts  V.  Willson  (1894),  140  Ind.  604,  610,  it  is  said: 
**But  before  the  rule  of  former  adjudication  can  be  invoked 
it  must  appear  that  the  thing  demanded  was  the  same ;  that 
the  demand  was  founded  upon  the  same  cause  of  action ; 
that  it  was  between  the  same  parties,  and  found  for  one  of 
them  against  the  other  in  the  same  quality.  The  party 
must  not  only  be  the  same  person,  but  he  must  also  be 
suing  in  the  same  right. ' '    Citing  authorities. 

This  court,  in  Beidenkoff  v.  Brazee  (1902),  28  Ind.  App. 
646,  650,  held  that  **it  is  only  where  the  matter  in  issue  has 
been  either  actually  or  presumptively  determined  that  the 
judgment  is  a  bar  to  another  action." 

The  rule  is  that  parties  must  recover  upon  the  allegations 

of  the  pleadings,  and  it  will  be  presumed  that  everythinjjf 

within  the  issues,  or  which  might  have  been  proved 

7.  under  them,  was  adjudicated.  Oriffin  v.  Wallace 
(1879),  66  Ind.  410.  But  where  a  party  is  relying 
upon  a  judgment  working  an  estoppel,  as  appellant  is  here 
seeking  to  do,  it  is  incumbent  upon  him  to  show  the  facts 
necessary  to  constitute  the  estoppel.  Bo7id  v.  Markstrum 
(1894),  102  Mich.  11,  60  N.  W.  282. 

The  court  did  not  err  in  its  conclusions  of  law. 

Having  disposed  of  all  the  questions  argued  by  appellant, 
and  finding  no  error,  the  judgment  of  the  trial  court  is 
afBrmed. 
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Shopert  V,  Indiana  National  Bank  et  al. 

[No.  6,417.    Filed  January  :n,  llKKi    Rehearing  denied  April  7, 1908,] 

1.  Banks  and  Banking. — Special  Deposits, — Bailment, — Trusts. — 
A  special  deposit  in  a  bank  creates  a  trust  or  bailment  relatioiu 
while  a  general  deposit  creates  the  relation  of  debtor  and  creditor, 
p.  477. 

2.  Receivers. — Title, — Receivers  take  property  subject  to  all  legal 
and  etiuitable  claims,    p.  477. 

3.  Trusts. — Fnllotrhif/  Funds. — A  trust  fund  may  be  followed  and 
recovered  w^herever  it  can  bo  identified,  except  In  the  hands  of 
a  bona  fide  purchaser  without  notice ;  but  if  the  fund  be  money  it 
may  be  recovered  if  it  can  be  traced  into  any  sjiecific  fund.    p.  477. 

4.  Banks  and  Banking. — Special  Deposits. — Trusts, — Money  left 
at  a  bank  to  be  delivered  to  a  shredder  company  on  condition  that 
a  machine  delivered  by  such  company  to  the  plaintiff  should  ful- 
fill, within  ten  days,  a  certain  guaranty,  otherwise  such  money  to 
be  delivered  to  the  plaintiff,  constitutes  a  special  deposit;  and 
the  receiver  of  such  bank,  on  the  failure  of  the  machine  to  fulfill 
such  guaranty-,  is  required  to  pay  such  sum  to  the  plaintiff  out  of 
the  general  funds  of  such  bank,  such  money  not  being  kept  sepa- 
rate,   p.  477. 

From  Elkhart  Circuit  Court ;   James  S.  Dodge,  Judge. 

Suit  by  Horace  Shopert  against  the  Indiana  National 
Bank  of  Elkhart  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.     Reversed. 

J.  D.  Osborne,  for  appellant. 
Perry  L,  Turner,  for  appellees. 

IIadley,  p.  J. — Appellant  sued  appellees  to  recover  $500 
in  money  alleged  to  have  been  left  with  appellee  bank  as 
a  special  deposit.  The  facts  are  undisputed  and  in  sub- 
stance are  as  follows:  In  September,  1903,  appellant  con- 
tracted with  the  American  Shredder  &  Husker  Company 
for  one  of  their  machines.  He  was  to  give  $500  and  a  Mc- 
Cormick  Husker  for  the  same,  provided  said  machine  ful- 
filled the  guaranty  after  ten  days'  trial.  The  machine  com- 
pany directed  that  he  should  leave  the  money  at  a  bank 
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subject  to  their  order,  and  on  the  condition  that  said  ma- 
chine filled  said  guaranty.  'Appellant  went  to  the  bank, 
which  was  the  bank  at  which  he  transacted  his  banking 
business  and  where  he  had  a  small  deposit^  drew  out  his 
balance,  placed  it  with  the  money  he  had  on  his  person, 
which  in  all  amounted  to  $480,  and  gave  it  to  the  president 
of  the  bank  at  the  cashier's  window,  the  cashier  also  being 
present/  and  at  the  time  told  said  officers  of  the  bank  that 
he  was  going  to  buy  a  shredder,  provided  it  worked  satis- 
factorily after  ten  days'  trial.  The  arrangement  between 
him  and  the  shredder  company  was  that  appellant  should 
put  into  said  bank  the  sum  of  $500,  subject  to  the  order 
of  said  shredder  company  if  it  filled  a  guaranty  to  work 
well  after  ten  days'  trial,  if  not,  then  to  be  subject  to  the 
order  of  appellant.  He  thereupon  paid  into  said  bank  the 
sum  of  $480.  One  of  said  officers  of  said  bank  received  it 
and  wrote  a  certificate  of  deposit  in  the  presence  of  appel- 
lant, but  appellant  did  not  see  the  certificate  of  deposit  or 
know  anything  of  its  contents.  This  certificate  of  deposit 
was  as  follows : 

''Elkhart,  Indiana,  October  5,  1903. 
Horace  Shopert  has  deposited  in  this  bank  $480 
payable  to  the  order  of  the  American  Shutter  &  S.  Co., 
in  current  funds  on  return  of  this  certificate  properly 
indorsed.  Provided  busker  fills  guaranty  after  ten 
days'  trial.    This  deposit  is  not  subject  to  check. 

W.  L.  Collins,  cashier. 
Hold  until  notified  to  remit  by  H.  Shopert." 

This  certificate  was  placed  in  an  envelope  and  retained 
by  the  bank,  the  banker  saying:  **Now,  it's  all  right."  Ap- 
pellant received  no  deposit  slip,  certificate  of  deposit,  or 
other  writing  for  the  money  so  deposited.  Subsequently  the 
shredder  company  sent  the  bill  of  lading  for  the  machine  to 
said  bank,  with  instructions  to  turn  the  same  over  to  ap- 
pellant when  he  had  deposited  $500  subject  to  the  order  of 
said  company,  upon  the  successful  operation  of  the  busker 
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for  ten  days.  On  October  23  appellant  left  $20  additional 
with  said  bank  under  the  same  terms  and  conditions,  and  the 
same  was  received  in  like  manner  as  the  $480,  thus  com- 
pleting the  sum  of  $500,  and  at  said  time  received  the  bill 
of  lading  for  the  machine.  Afterwards,  and  within  the  ten 
days,  appellant  notified  the  bank  that  the  machine  had 
not  filled  the  guaranty  and  that  he  did  not  think  it  would 
do  so,  and  that  the  bank  should  not  pay  the  money  to  the 
machine  company.  The  president  of  the  bank  replied  that 
a  man  had  been  in  the  day  before,  representing  the  company, 
and  ordered  them  to  pay  the  money  to  the  company  at  once, 
but  that  they  did  not  do  it,  and  that  they  would  not  pay  it 
to  anybody  without  appellant's  orders,  saying:  **That 
money  is  yours.'' 

The  machine  did  not  fill  the  guaranty,  and  it  was  after- 
wards returned  and  the  contract  rescinded.  Meanwhile,  and 
before  appellant  made  demand  for  the  return  of  the  money, 
a  receiver  was  appointed  for  the  bank.  There  was  cash  on 
hand  in  said  bank,  at  the  time  the  receiver  took  charge,  to 
the  amount  of  $3,293.75.  There  was  no  separate  package  of 
$500  in  said  bank  at  said  time. 

The  court  made  a  general  finding  and  rendered  judgment 
for  appellant  for  the  sum  of  $500,  to  be  paid  pro  rata  as 
other  creditors.  Appellant  moved  to  modify  the  judgment 
by  ordering  that  said  judgment  be  a  preferential  claim  over 
the  general  creditors,  and  that  the  receiver  be  ordered  to 
pay  the  same  in  full  out  of  the  funds  in  his  hands.  This 
motion  was  overruled  and  exception  taken.  ^lotion  for  a 
new  trial  was  then  filed  by  appellant,  which  was  also  over- 
ruled. 

The  only  substantial  quastion  in  this  ease  is  whether  th-^ 
facts  just  stated  constitute  a  special  deposit,  and  siid 
amount  of  money  should  be  paid  to  appellant  in  full  ns  a 
preferential  claim. 

Deposits  in  banks  are  either  general  or  spciial.  McLain 
V.  Wallace  (1885),  103  Ind.  562. 
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In  the  case  of  a  special  deposit  the  bank  is  merely  a  trus- 
tee or  bailee,  the  property  right  being  in  the  depositor,  and 
the  relation  of  debtor  and  creditor  is  not  thereby 

1.  created.    But  a  general  deposit  vests  the  property  in 
the  bank,  and  establishes  the  relation  of  debtor  and 

creditor.  McLain  v.  Wallace,  supra;  Union  Nat.  Bank  v. 
Citizens  Bank  (1899),  153  Ind.  44;  Anderson  v.  Pacific 
Bank  (1896),  112  Cal.  598,  44  Pac.  1063,  32  L.  R.  A.  479, 
53  Am.  St.  228;  Woodhouse  v.  Crandall  (1902),  197  111.  104, 
64  N.  E.  292,  58  L.  R.  A.  385. 

It  is  also  a  rule  of  law  that  receivers  take  property  which 

comes  into  their  hands  for  administration  subject  to  all  legal 

and  equitable  claims.     Vnio7i  Nat,  Bank  v.  Citizens 

2.  Banky  supra;  Lamb  v.  Morris  (1889),  118  Ind.  179, 
4  L.  R.  A.  111. 

It  is  also  established  that  a  trust  fund  may  be  followed 

and  recovered  even  after  it  has  changed  its  character  or 

lost  its  original  form,  and  the  beneficiary  may  pursue 

3.  it  and  reclaim  it  so  long  as  it  may  be  identified ;  pro- 
vided it  has  not  come  into  the  hands  of  a  6ona  fide 

purchaser  without  notice.  In  case  the  fund  consists  of 
money,  identification  does  not  require  that  the  identical  bills 
or  coins  be  discovered,  but  the  ascertainment  of  the  fund 
into  which  it  has  entered  and  lodged  is  sufficient.  Wind- 
stanley  v.  Second  Nat.  Bank  (1895),  13  Ind.  App.  544; 
Pearce  v.  Dill  (1897),  149  Ind.  136;  Massey  v.  Fisher 
(1894),  62  Fed.  958;  Kimmel  v.  Dickson  (1894),  5  S.  Dak. 
221,  58  N.  W.  561,  25  L.  R.  A.  309,  49  Am.  St.  869;  Wood- 
house  V.  Crandall,  supra. 

Was  this  a  special  deposit?    Clearly  it  was  not  a  general 

deposit,  it  was  a  specific  sum  for  a  specific  purpose,  the 

payee  determinable  after  the  lapse  of  a  specific  time 

4.  and  the  happening  of  a  specific  contingency.    After 
the  bank  had  delivered  to  appellant  the  bill  of  lading 

for  the  machine  the  bank  could  not  rightfully  deliver  the 
money  either  to  the  appellant  or  to  the  shredder  company 
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until  the  contingency  was  determined.  It  is  clear  that  the 
bank  so  understood  its  position,  as  each  of  said  parties 
sought  to  control  the  fund  before  the  expiration  of  the  ten 
days  stipulated  for  trial,  and  the  bank  clearly  indicated  its 
purpose  to  hold  the  fund  until  this  question  was  settled. 
Appellant  evidently  intended  to  make  a  special  deposit,  since 
he  drew  out  a  small  balance  he  had  on  deposit  and  placed 
it  with  the  special  fund.  It  is  true  he  testified  that  he 
did  not  understand  that  he  was  to  receive  back  the  identical 
money  he  left  with  the  bank ;  but  this  may  have  arisen  from 
his  evident  unfamiliarity  with  business  terms  and  customs, 
and  no  such  idea  was  suggested  to  the  banker.  Appellant 
had  a  very  clear  understanding  of  what  he  wanted  to  do, 
the  exact  manner  in  which  it  was  to  be  done  was  left  with 
the  banker,  in  whom  he  had  confidence  and  who  transacted 
his  business.  The  ofl&cers  of  the  bank  who  transacted  the 
business  and  appellant  agree  in  every  substantial  particular 
as  to  what  agreements  were  made  and  instructions  given 
with  reference  to  the  deposit.  It  is  well  settled  that  a  bank 
deposit  is  subject  to  any  agreement  which  the  depositor  and 
banker  may  make  with  regard  to  it,  so  long  as  the  rights  of 
third  parties  are  not  injuriously  affected.  Lamh  v.  Morris, 
supra,  and  cases  cited. 

By  the  agreements  and  instructions  aforesaid  the  bank 
was  made  the  trustee  of  the  fund  with  certain  duties  to  per- 
form with  reference  thereto:  one  was  to  preserve  it  intact, 
the  other  to  deliver  it  at  the  proper  time  to  the  proper  per- 
son. Under  these  conditions  the  bank  had  no  right  of  prop- 
erty in  it,  and  could  not  invest  itself  with  such  right  by  any 
act  of  its  own  without  the  knowledge  of  the  party  or  parties 
who  had  such  interest. 

In  the  case  of  Woodhouse  v.  Crandall,  supra,  Woodhouse 
leased  a  building  to  Furlong.  The  conditions  of  the  lease 
were  that  Furlong  was  to  deposit  $1,500  with  Meadowcroft 
Bros.,  bankers,  to  be  held  as  security  that  Furlong  would 
comply  with  the  terms  of  his  lease.     Within  six  months  of 
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the  termination  of  the  lease  and  Furlong's  compliance  there- 
with the  money  was  to  be  returned  to  him.  If  he  failed, 
whatever  damages  resulted  thereby  to  Woodhouse  was  to  be 
paid  to  him  by  said  bank  and  deducted  from  the  sum  so  de- 
posited, and  the  balance,  if  any,  returned  to  Furlong.  The 
bank  delivered  to  Furlong  a  receipt  for  the  money,  setting 
out  the  stipulations  of  the  deposit,  as  before  recited  in  sub- 
stance, and  also  made  out  a  certificate  of  deposit  very  similar 
to  the  one  in  this  case,  which  the  bank  kept.  The  money 
was  received  by  the  bank  and  mingled  with  the  other  funds. 
Before  the  expiration  of  the  lease  the  bank  failed,  and  Cran- 
dall  was  appointed  receiver  thereof ;  intervening  petition  by 
Woodhouse  asking  that  the  receiver  be  ordered  to  pay  said 
sum  to  him  as  a  trust  fund,  Furlong  having  defaulted  in  his 
rent.  The  lower  court  allowed  the  claim  as  against  the  es- 
tate, but  adjudged  it  was  a  general  claim  and  should  be  paid 
pro  rata.  The  supreme  court  reversed  this  decision,  saying 
in  the  course  of  the  opinion :  **The  transaction  in  this  case 
was  not  a  mere  bailment  for  the  safe-keeping  of  a  package 
of  money  for  Furlong,  where  the  identical  thing  was  to  be  re- 
turned to  him  as  a  depositor,  and  it  was  not  a  deposit  to  the 
general  account  of  the  depositor,  Furlong,  or  Woodhouse. 
The  receipt  specifies  the  terms  and  conditions  of  the  deposit, 
and  shows  that  it  was  not  for  entry  on  the  general  account 
of  either  of  the  parties.  In  the  case  of  a  general  deposit 
with  a  bank  to  the  credit  of  the  depositor  the  relation 
created  is  not  that  of  principal  and  agent  or  of  trustee  and 
cestui  que  trust,  but  is  merely  that  of  debtor  and  creditor. 
Such  deposits  belong  to  the  bank,  and  become  a  part  of  its 
general  funds,  and  there  is  nothing  but  a  liability  as  debtor 
to  repay  according  to  the  customs  and  usages  of  the  busi- 
ness. This  deposit  was  for  a  specific  purpose,  for  the  ben- 
efit and  security  of  a  third  person  (Charles  F.  Woodhouse), 
and  it  created  a  trust  relation  in  his  favor.  The  banking 
firm  assumed  the  position  of  a  trustee,  and  the  money  de- 
posited constituted  a  trust  fund,  which  the  bank  was  bound 


480  APPELLATE  COURT  OF  INDIANA, 


Sliopert  r.  Indiana  Nat.  Bank — tl  Ind.  Ai»i).  474. 

to  keep  intact  for  the  purpose  of  the  trust.  The  obligation 
of  the  bank  was  to  preserve  the  sum  of  $1,500  as  a  trust 
fund  for  the  person  mentioned  in  the  receipt,  and  to  apply 
it  to  the  purposes  therein  specified,  and  the  title  to  such 
trust  fund  did  not  pass  to  the  bank  as  a  part  of  the  general 
funds  of  the  firm.  The  certificate  of  deposit  was  made  and 
attached  to  the  receipt  merely  for  the  purpose  of  identifying 
and  following  the  fund  and  showing  where  it  had  been  put. 
That  was  to  conform  to  the  plan  of  keeping  books  adopted 
by  the  bank,  and  the  system  of  bookkeeping  by  the  trustee 
could  not  affect  the  substantial  rights  of  the  beneficiaries.*' 

In  the  case  of  Anderson  v.  Pacific  Ba7ik,  supra,  money  was 
deposited  by  Anderson  with  the  bank  to  secure  sureties  pro- 
cured by  the  bank  on  certain  bonds.  A  certificate  of  deposit, 
in  the  usual  form,  was  given  to  Anderson,  which,  in  addi- 
tion to  the  usual  words,  stipulated :  *  *  Payable  only  on  re- 
lease of  bonds."  The  money,  without  the  knowledge  of  An- 
derson, was  placed  in  the  general  funds.  The  bank  became 
insolvent,  the  bonds  released,  and  Anderson  demanded  the 
return  of  his  money  as  a  specific  deposit.  The  court  held  it 
a  special  deposit,  saying:  **The  money  was  delivered  in  a 
manner  strictly  in  accord  with  a  contract  of  pledge,  but 
quite  inconsistent  with  the  notion  of  an  ordinary  banking 
deposit.  The  so-called  certificate  of  deposit  issued  by  the 
bank  is  not  a  certificate  of  deposit,  but  a  mere  receipt,  ex- 
pres.sinf]f,  thoup^h  briefly,  the  contract  of  pledge.  Everj*^  con- 
tract by  which  possession  of  personal  property  is  transferred 
as  security  only  is  to  be  deemed  a  pledge.  *  •  •  Under 
such  a  contract  the  fact  that  the  bank  afterward  wrongfully 
commingled  and  used  the  funds,  if  it  did  do  so,  cannot  be 
urged  by  it  in  defense  as  effecting  any  change  in  the  con- 
tractual relations  and  rights  of  the  parties.  It  would  be  but 
allowing  it  to  plead  its  own  wrongdoing  to  its  own  advant- 
age." 

Other  authorities  to  the  same  effect  are  Windstanley  v. 
Second  Nat.  Bank,  supra;   Massey  v.  Fisher,  supra;   Kim- 
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mel  V.  Dickson,  supra;  Peak  v.  Ellicott  (1883),  30  Kan.  156, 
1  Pac.  499,  46  Am.  Rep.  90.  Under  the  foregoing  authoxi- 
ties  the  uncontradicted  evidence  clearly  shows  that  said  de- 
posit of  appc^llant  was  a  special  deposit.  This  being  true, 
and  the  uncontradicted  evidence  showing  that  said  deposit 
went  into  the  general  funds  of  the  bank  without  the  knowl- 
edge or  consent  of  appellant,  such  general  funds  became  im- 
pressed with  the  trust;  and  there  being  more  than  the 
amount  of  said  deposit  in  the  general  funds  at  the  time  the 
receiver  took  charge,  it  came  into  the  hands  of  such  receiver 
subject  to  the  trust,  and  sufficient  amount  of  said  fund 
should  be  applied  to  the  payment  of  such  trust  to  satisfy  the 
same  before  distribution  to  the  general  creditors.  It  never 
having  been  the  property  of  the  bank,  no  portion  of  it  should 
be  applied  to  the  payment  of  its  debts.  The  motion  to 
modify  the  judgment  should  have  been  sustained. 

Cause  reversed,  with  instructions  to  the  lower  court  to 
modify  said  judgment,  as  asked  in  said  motion. 


OoLEBAT  V,  Tippecanoe  Loan  &  Trust  Company, 
Administrator. 

[No.  6382.    Filed  November  7,  1907.    Rehearing  denied  February 
18,  1908.     Transfer  denied  April  7,  1908.] 

1-  PuuDmo. — Demurrer, — Form  of. — A  demurrer  alleging  that  the 
sixth  paragraph  of  defendant's  answer  "is  not  sufficient  to  con- 
stitute a  sufficient  cause  of  defense  to  plaintiffs  cause  of  action," 
presents  no  question,    p.  483. 

2.  ArvKKU—BriefH.— Failure  to  Discuss  Errors.— -Waiver, — ^A  fail- 
ure by  appellant  to  discuss  alleged  errors  is  a  waiver  thereof, 
p.  484. 

3.  Same. — Instructions, — How  Made  Part  of  Record. — Instruc- 
tions are  made  a  part  of  the  record  (1)  by  order  of  the  court, 
(2)  by  bill  of  exceptions,  (3)  under  the  statute  (§561  Bums  1908, 
Actsl907,  p.  652).    p.  484. 

4.  Same. — Instructions, — Making  Part  of  Record. — Statutes.^-In 
order  to  make  instructions  a  part  of  the  record  under  §561  Bums 
1908,  Acts  1907,  p.  652,  it  must  affirmatively  appear  that  the 
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exceptions  to  such  instructions  were  written  at  tlie  close  thereof, 
dated  and  signed ;  or  if  excepted  to  orally,  the  entry  thereof  must 
appear  upon  the  records  of  the  court    p.  484. 

5.  Evidence. — Witne-*f8C8. — Credibility, — Limiting  Evidence  hy  In- 
strucliona. — Decedents*  Estates. — Where  evidence  is  received,  over 
plaintiff's  objection,  in  an  action  against  an  administrator,  and 
upon  plaintilTs  motion,  an  instruction  is  given  limiting  the  con- 
sideration of  such  evidence  wholly  to  the  question  of  the  credibility 
of  another  witness,  the  objection  to  the  introduction  of  such  eri- 
dence  is  waived,    p.  485. 

G.  Same.  —  Papers  in  Case.  —  Entries.  —  Former  Adjudication.-' 
Where  a  creditor  of  an  estate  procures  an  administrator  to  bring 
a  suit  in  behalf  of  such  creditor,  a  decree  being  obtained,  the 
papers  and  entries  in  such  suit  are  proi)er  evidence  of  former 
adjudication,  in  a  subsequent  action  by  such  creditor  against  the 
administrator  of  such  estate  to  recover  again  on  the  same  clahn. 
p.  485. 

7.  Appeal.  —  Weighing  Evidence.  —  Witnesses.  —  Credi&i/i7i/.— The 
Appellate  Court  will  not  weigh  conflicting  evidence,  nor  deter 
mine  the  credibility  of  witnesses,    p.  486. 

8.  New  Trial. — Surprise, — Diligence. — A  new  trial,  on  the  ground 
of  accident  or  surprise,  will  not  be  granted  where  the  party  failed 
to  use  diligence  to  procure  the  new  evidence;  and  such  diligence  is 
not  shown  where  the  evidence  was  that  of  a  vendee  to  whom  the 
goods  in  controversy  had  been  sold.    p.  486. 

From  Tippecanoe  Circuit  Court;  Richard  P.  De  Eart, 
Judge. 

Action  by  William  R.  Oglebay  against  the  Tippecanoe 
Loan  &  Trust  Company,  as  administrator  of  the  estate  of 
John  P.  Oglebay,  Jr.,  deceased.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

W.  S.  Potter  and  Oglehay  &  Oglebay,  for  appellant. 
Stuart,  Hammond  &  Simms,  for  appellee. 

Watson,  J. — This  was  an  action  by  appellant  against  ap- 
pellee upon  a  promissory  note  in  the  sum  of  $1,000,  dated 
May  1, 1885,  payable  one  day  after  date,  and  executed  to  ap- 
pellant by  decedent,  John  P.  Oglebay,  Jr.  Appellee  an- 
swered in  six  paragraphs.  The  first,  second,  third,  fourth 
and  fifth  were  defenses  available  to  appellee  under  the  stat- 
ute.    The  sixth  was  estoppel.     Appellant's  demurrer  to  the 


NOVEMBER  TERM,  1907.  483 

Oglebay  v,  Tippecanoe  Loan,  etc.,  Co. — 41  Ind.  App.  481. 

sixth  paragraph  was  overruled.  The  issues  were  tried  be- 
fore a  jury,  and  a  verdict  was  rendered  for  appellee.  The 
jury  also  returned  answers  to  interrogatories  with  the  gen- 
eral verdict. 

Appellant  assigns  errors  as  follows:  (1)  overruling  the 
demurrer  to  the  sixth  paragraph  of  the  answer;  (2)  over- 
ruling the  motion  to  strike  out  part  of  the  third  paragraph 
of  the  answer;    (3)  overruling  the  motion  for  a  new  trial. 

The  averments  of  said  sixth  paragraph  are,  in  substance, 
that,  by  reason  of  the  conduct  of  appellant  toward  Ada  May 
Carr,  and  advice  given  her  in  the  settlement  of  decedent's 
estate,  and  because  appellant  procured  the  Tippecanoe  Loan 
&  Trust  Company  to  be  appointed  administrator  of  said  es- 
tate, and  procured  said  trust  company  to  bring  an  action 
with  proceedings  in  attachment  against  said  Ada  May  Carr 
to  recover  the  amount  which  she  had  received  as  the  pur- 
chase money  from  the  sale  of  decedent's  real  estate  in  order 
to  pay  the  note  sued  upon  herein,  and  caused  the  National 
Fowler  Bank  to  be  summoned  as  garnishee  to  answer  for 
said  money,  which  action  in  attachment  and  garnishment  re- 
sulted in  a  judgment  in  favor  of  said  Carr  and  said  bank,  ap- 
pellant is  estopped  from  prosecuting  the  claim  in  this  pres- 
ent action. 

Appellant  demurred  to  this  paragraph  of  the  answer,  the 

body  of  the  demurrer  being  as  follows :     *  *  Plaintiff,  William 

R.  Oglebay,  demurs  to  the  sixth  paragraph  of  de- 

1.  fendant's  answer  for  the  reason  that  the  same  is  not 
sufficient  to  constitute  a  sufficient  cause  of  defense  to 
plaintiff's  cause  of  action."  The  appellee  assails  the  form 
of  this  demurrer,  and  contends  that  it  is  not  sufficient  to 
present  any  question.  Section  349  Burns  1901,  §346  R.  S. 
1881,  provides:  ''Where  the  facts  stated  in  any  paragraph 
of  the  answer  are  not  sufficient  to  constitute  a  cause  of  de- 
fense, the  plaintiff  may  demur  to  it  under  the  rules  pre- 
scribed for  demurring  to  a  complaint." 

In  Reed  v.  Iliggim   (1882),  86  Ind.  143,  the  demurrer 
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was :  **Come  now  the  plAin tiffs  and  separately  and  severally 
demur  to  the  second,  third  and  fourth  paragraphs  of  the  de- 
fendant's  answer  herein,  and  for  grounds  of  demurrfer  say 
that  neither  of  said  paragraphs  constitutes  any  defense  to 
this  action."    Held,  the  demurrer  was  insufficient. 

In  Thomas  v.  Ooodwine  (1882),  88  Ind.  458,  the  demurrer 
to  the  first  paragraph  of  answer  was  for  the  following  cause : 
** Because  said  defendant's  answer  does  not  state  facts  suf- 
ficient to  constitute  an  answer  to  plaintiff's  complaint." 
Held,  insufficient. 

In  Wintrode  v.  Renbarger  (1898),  150  Ind.  556,  the  de- 
murrer was  for  the  reason  that  facts  were  not  stated  **  suf- 
ficient to  constitute  a  good  answer  to  the  complaint  of  the 
plaintiff."    The  demurrer  was  held  bad. 

The  demurrer  in  this  case  does  not  present  any  of  the  six 
causes  of  demurrer  enumerated  in  the  code,  and  therefore  is 
insufficient.  City  of  Tell  City  v.  Bielefeld  (1898),  20  Ind. 
App.  1;  Flanagan  v.  Reitemier  (1901),  26  Ind.  App.  243; 
State  V.  Katzman  (1903),  161  Ind.  504. 

The  court  committed  no  error  in  overruling  the  appel- 
lant's demurrer  to  the  answer  in  this  cause. 

No  question  is  presented  on  the  second  assignment  of 

error,  since  it  is  not  discussed  in  the  brief  on  appeal,  and 

therefore  is  deemed  to  be  waived.    RudiseU  v.  Jen- 

2.  nings  (1906),  38  Ind.  App.  403;   McCaslin  v.  State 
(1906),  38  Ind.  App.  184,  and  cases  cited. 

There  are  three  ways  by  which  instructions  given  or  re- 
fused by  the  court,  are  made  part  of  the  record:    (1) 

3.  By  order  of  the  court ;   (2)  by  bill  of  exceptions ;   (3) 
under  the  statute.    §561  Bums  1908,  Acts  1907,  p.  652. 

In  this  case  there  was  an  attempt  by  appellant,  under  the 
provisions  of  §561,  supra,  to  reserve  an  exception  to  the  in- 
structions given  and  refused.    When  this  method  is 

4.  pursued  the  statutory  requirements  are  imperative, 
and  it  must  affirmatively  appear  that  the  exceptions 

to  the  instructions,  requested  or  given  by  the  court  of  its 
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own  motion,  were  written  at  the  close  thereof,  dated  and 
signed ;  or  if  excepted  to  orally  the  entry  thereof  must  ap- 
pear upon  the  minntes  or  record  of  said  court.  Unless  the 
reqilirementft  of  the  statute  are  met  no  exception  is  saved. 
Storrs  dt  Harrison  Co.  v.  Pusselman  (1899),  23  Ind.  App. 
293;  Ayres  v.  Blevins  (1901),  28  Ind.  App.  101;  Behymer 
V;  State  (1884),  95  Ind.  140;  Childress  v.  Callender  (1886), 
108  Ind.  394^  396;  Roose  v.  Roose  (1896),  145  Ind.  162, 
164;  Maloit  v.  Hawkins  (1902),  159  Ind.  127;  City  of  Mich- 
igan City  y.  PhilUps  (1904),  163  Ind.  449.  It  therefore  fol- 
lows that  no  question  is  presented  to  this  court  as  to  the  in* 
stmctions  enumerated  in  the  motion  for  a  new  trial. 

Appellant  further  contends  that  there  was  error  in  per- 
mitting the  widow  to  testify  as  to  the  business  relations  be- 
tween herself  and  George  H.  Oglebay,  and  as  to  as- 

5.  sistance  given  her  by  said  Oglebay  in  the  sale  of  de- 
cedent's real  and  personal  property,  and  the  pay- 
ment of  the  debts  of  decedent,  and  of  her  right  to  administer. 
At  appellant's  request  the  court  instructed  the  jury  that 
such  evidence  was  admitted  only  as  to  the  credibility  of  the 
witness  George  H.  Oglebay,  and  it  was  to  be  given  weight 
(mly  with  reference  to  that  credibility.  Where  evidence,  ob- 
jected to  when  offered,  is  limited  in  its  application  by  an 
instraction  requested  by  the  objecting  party,  the  objection 
as  to  admission  is  deemed  to  be  waived,  and  there  is  no  cause 
for  an  assignment  of  error  thereon  in  this  court.  Elliott, 
App.  Proc.,  §703;  Vannoy  v.  Klein  (1890),  122  Ind.  416, 
^9;  Price  v.  Brown  (1885),  98  N.  Y.  388,  395. 

7t  iA  also  urged  that  there  was  error  in  admitting  in  evi- 
dence the  papers  and  order-book  entries,  including  the  judg- 
ment, in  the  case  of  the  Tippecanoe  Loan  &  Trust  Co. 

6.  V.  Ada  May  Carr.     A  creditor  of  a  decedent  is  in 
privity  with  the  administrator  of  such  decedent's  es- 
tate, and  a  judgment  against  the  administrator  is  binding 
on  the  creditor  in  the  distribution  of  the  assets.    2  Van 
Fleet,  Former  Adjudication,  §461 ;  Blankenbaker  v.  Bank  of 
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Commerce  (1882),  85  Ind.  459;  Moore  v.  Sloan  (1903),  71 
Ark.  599,  76  S.  W.  1058;  Hansen's,  etc.,  Factory  v.  Teabout 
(1898),  104  Iowa  360,  370,  73  N.  W.  875;  Merchants,  etc. 
Bank  v.  Fitzgerald  (1896),  61  Ark.  605,  33  S.  W.  1064; 
Blue  V.  Watson  (1882),  59  Miss.  619.  Under  the  issues  in 
this  case  the  evidence  was  clearly  admissible. 

The  further  reasons  are  assigned  as  showing  error  in  the 
overruling  of  the  motion  for  a  new  tria,l:  (1)  The  verdict 
is  not  supported  by  sufficient  evidence;  (2)  the  verdict  is 
contrary  to  law.  Both  may  be  determined  by  the  considera- 
tion of  the  sufficiency  of  the  evidence. 

In  determining  whether  there  is  evidence  sufficient  to  sup- 
port the  finding,  it  is  necessary  to  consider  only  that  which 
tends  to  sustain  such  finding.     The  court,  on  appeal, 

7.  will  not  weigh  the  evidence,  nor  determine  the  credi- 
bility of  the  witnesses.    Board,  etc,  v.  Eaton  (1906), 

38  Ind.  App.  30;  Robinson  &  Co.  v.  Hathaway  (1898),  150 
Ind.  679;  Lake  Erie,  etc.,  R.  Co.  v.  Stick  (1896),  143  Ind. 
449,  454;  Cincinnati,  etc.,  R.  Co.  v.  Madden  (1893),  134 
Ind.  462,  469 ;  Ewbank's  Manual,  §46.  The  verdict  is  fully 
supported  by  sufficient  evidence. 

The  final  specification  of  the  motion  for  a  new  trial  was 

for  accident  and  surprise.     In  order  to  make  such  reason 

available,  it  must  be  shown  that  proper  diligence  was 

8.  used  to  avoid  surprise  and  to  discover  the  new  evi- 
dence.   Lockwood  V.  Rose  (1890),  125  Ind.  588,  597; 

Reno  V.  Robertson  (1874),  48  Ind.  106.  The  testimony  oc- 
casioning the  alleged  surprise  was  that  of  a  witness  called 
by  appellant  in  his  own  behalf.  The  witness  whom  he  pro- 
poses to  call  to  supply  the  lack  of  evidence  is  one  to  whom 
he  had  sold  the  goods  concerning  which  the  testimony  is  de- 
sired. The  reasons  do  not  show  proper  diligence  in  avoiding 
the  surprise,  or  discovering  the  new  evidence. 
We  find  no  available  error.    The  judgment  is  affirmed. 
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Block  v.  Butt,  Administrator. 

[No.  6,359.     Filed  April  8,   1908.] 

1.  Decedents'  Estates. — Debts. — Administration. — TFiZte.— Where 
the  entire  property  of  a  decedent  is  disposed  of  by  his  will,  and 
there  are  no  debts,  administration  Is  not  necessary,    p.  488. 

2.  Wills. — Election. — Widow. — Real  and  Personal  Property. — ^To 
retain  a  devise,  the  widow  is  not  required  to  file  an  election  to 
take  under  the  husband's  will,  but  prior  to  1907  (§3045  Burns 
1908,  Acts  1907,  p.  73)  a  widow,  in  order  to  take  a  bequest  there- 
under, was  required  (§3025  Bums  1908,  Acts  1891,  p.  404)  to  file 
her  written  election  with  the  clerk  within  ninety  days  after  the 
probate  of  such  will;  and  the  fact  that  the  devise  and  the  be- 
quest were  made  in  the  same  item  of  the  will  made  no  difference, 
p.  488. 

From  Dearborn  Circuit  Court ;  George  E.  Downey ,  Judge. 

Exceptions  by  Elviena  Block  to  the  appointment  of  Fred- 
erick H.  Butt,  as  administrator  with  the  will  annexed  of 
the  estate  of  Albert  W.  Butt,  deceased.  From  an  order 
overruling  her  exceptions,  she  appeals.  ,  Affirmed, 

Oivan  iSk  CHvan,  for  appellant. 

Taylor,  Woods  <&  Willson  and  T.  8.  Cravens,  for  appellee. 

RoBY,  C.  J. — The  question  for  decision  arises  on  the  sus- 
taining of  appellee's  motion  to  strike  from  the  files  appel- 
lant's objections  to  his  confirmation  as  administrator  with 
the  will  annexed  of  the  estate  of  Albert  W.  Butt,  he  having 
been  appointed  and  qualified  as  such  on  August  16,  1905. 
For  ground  of  objection  to  such  confirmation  appellant  set 
up  that  she  was  the  widow  of  the  decedent,  who  died  testate. 
That  one  item  of  his  will  was  as  follows : 

'*!  give,  devise  and  bequeath  all  my  real  estate,  and 
personal  estate  whatsoever  and  wheresoever  unto  my 
wife  Alviena  Butt,  her  heirs,  executors,  administrators 
and  assigns  for  her  and  their  own  use  and  benefit  for- 
ever." 

That  said  Albert  W.  Butt  departed  life  December  2,  1899 ; 
that  his  will  was  probated  December  9,  1899 ;  that  the  same 


488  APPELLATE  COURT  OF  INDIANA, 

Block  V.  Butt--ll  Ind.  App.  487. 

is  in  full  force  and  effect,  and  that  by  its  terms  the  title  to 
both  the  real  and  personal  estate  owned  by  the  testator  vested 
in  her,  and  she  is  the  owner  thereof ;  that  as  such  legatee  and 
devisee  she  took  possession  of  the  property,  real  and  personal, 
paid  all  the  debts  and  expenses ;  that  there  are  no  debts  or 
expenses  unpaid  so  as  to  require  administration ;  that  she  is 
not  squandering  the  estate,  but  taking  care  of  the  same,  and 
using  the  income  for  the  support  of  her  family. 

The  determination  of  the  appeal  depends  upon  what  in- 
terest the  appellant  showed  herself  to  have  in  the  estate  of 
her  husband.    If  she  is  the  sole  legatee,  and  all  debts 

1.  and  expenses  are  paid,  there  need  be  no  administra- 
tion. Bowen  v.  Stewart  (1891),  128  Ind.  507.  So 
far  as  the  real  estate  is  concerned,  it  was  not  neoes- 

2.  sary  to  aver  that  she  had  elected  to  take  under  the 
will.    In  the  absence  of  an  election  the  widow  takes 

real  estate  under  the  will.  §3043  Bums  1908,  Acts  1885,  p. 
239.  With  regard  to  personal  property  the  rule  is  directly 
the  reverse,  and  she  must,  within  ninety  days,  elect  to  take 
under  the  will,  or  she  will  take  under  the  law.  §3025  Buuns 
1908,  Acts  1891,  p.  404.  Such  election  must  be  in  writing, 
signed  by  the  widow,  and  acknowledged  before  some  officer 
authorized  to  take  the  acknowledgment  of  deeds,  and  must 
be  made  within  ninety  days  after  the  will  has  been  admitted 
to  probate.  §§3025,  3043,  supra;  Miller  v.  Stephens  (1902), 
158  Ind.  438  i  Hunt  v.  Einshaw  (1904),  33  Ind.  App.  75; 
Chaplin  v.  Leapley  (1905),  35  Ind.  App.  511.  The  fact  that 
both  real  and  personal  property  are  disposed  of  in  the  same 
item  of  the  will  does  not  change  the  requirement  as  to  elec- 
tion by  the  widow.    Miller  v.  Stephens,  supra. 

Election  by  the  widow  as  to  personal  property  was,  by  the 
legislature  of  1907  (Acts  1907,  p.  73,  §3045  Bums  1908), 
made  the  same  as  to  real  property,  but  such  act  does  not  gov- 
ern in  this,  a  case  arising  prior  to  its  enactment. 

Judgment  afi&rmed. 
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Fancher  v.  Coffin  et  al. 

(No.  6,153.    Filed  April  9.  1J)08.J 

1.  Appeal. — Briefs, — Waiver. — ^Alleged  errors  not  discussed  In  ap- 
pellant's brief  are  waived,    p.  400. 

2.  Samz.— Briefs, — Rules, — ^The  failure  of  appellant  to  comply 
strictly  with  Appellate  Court  rules  in  the  preparation  of  his 
brief  is  not  necessarily  fatal,    p.  490. 

a  UianvrAYB.-— Petitions.— Initial  Attack  on  Appeal^Ohiedioos 
not  made  before  the  board  of  commissioners,  in  a  highway  case, 
cannot  be  made  on  appeal,    p.  491. 

4.  Sauk, — Description, — ButHdency, — ^A  highway  petition  which  de- 
scribes the  proposed  route  with  such  certainty  that  a  sarreyor  can 
locate.it  is  sufficient    p.  491. 

5.  Saue.— i)e»erip/<ofi.— A  highway  petition  stating  that  the  pro- 
posed road  shall  be  forty  feet  wide,  and  shall  begin  in  Davis 
township,  Starke  county,  Indiana,  at  the  northeast  comer  of 
section  thirty.  In  township  thirty-four  and  range  two  west,  thenee 
to  extend  north  on  the  section  line  dividing  sections  nineteen  and 
twenty,  and  to  terminate  at  the  northeast  comer  of  section  nine- 
teen, is  sufficient,    p.  492. 

d.  Same.  —  Remonstrance,  —  Verification  hy  Attorney,  —  Waiver, — 
Where  a  highway  remonstrance  was  verified  by  a 'remonstrant's 
attorney,  and  the  petitioners  made  no  objection  thereto  before 
the  board  of  commissioners,  they  cannot  be  heard  to  complain 
thereof  on  appeal,    p.  492. 

Prom  Starke  Circuit  Court ;  John  C,  Nye,  Judge. 

Highway  petition  by  William  H.  H.  Coflfin  and  others, 
against  which  Jonathan  W.  Pancher  remonstrated.  Prom 
a  judgment  for  petitioners,  remonstrant  appeals.    Reversed. 

H.  B.  Bobbins,  J.  M,  Fuller  and  J.  F,  Brems,  for  appel- 
lant. 
Charles  C,  KeUey  and  W,  C,  Pentecost,  for  appellees. 

Watson,  J. — William  H.  H.  Coffin  and  eighteen  others, 
appellees,  filed  their  petition  in  the  office  of  the  auditor  of 
Starke  county,  Indiana,  asking  that  a  public  highway  be  es- 
tablished over  the  lands  of  appellant  and  Charles  A.  Jami- 
son in  Davis  township  in  said  county.  Upon  proof  of  notice 
and  the  number  of  signers  to  the  petition,  as  required  by 
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statute,  the  board  of  commissioners  of  Starke  county  ap- 
pointed eligible  viewers,  who  thereafter  reported  that  said 
proposed  highway  would  be  of  public  utility.  Thereupon 
appellant  filed  his  remonstrance  thereto,  and  eligible  re- 
viewers were  appointed,  who  thereafter  reported  as  to  the 
public  utility  of  said  highway  and  as  to  the  damages  due  ap- 
pellant. 

The  appellant  prayed  an  appeal  to  the  circuit  court  from 
the  judgment  of  the  board  of  commissioners,  and  filed  his 
bond  within  thirty  days  thereafter. 

The  appellees  moved  to  dismiss  the  appeal,  for  the  reason 

that  the  remonstrance  was  not  verified  by  appellant,  which 

motion   was  sustained,  and   said   appeal   dismissed. 

1.  Judgment  was  rendered  against  appellant  for  costs. 
From  this  judgment  appellant   appeals,  and   assigns 

five  separate  errors ;  but  as  only  the  first  and  third  are  dis- 
cussed the  others  are  deemed  to  be  waived.  They  are  as  fol- 
lows: **(1)  The  petition  of  appellees  does  not  state  facts 
suflScient  to  constitute  a  cause  of  action."  *'  (3)  The  court 
erred  in  dismissing  the  appeal." 

At  the  very  threshhold  of  this  case  it  is  contended  that 

the  errors  thus  assigned  cannot  be  considered,  for  the  reason 

that  appellant  has  failed  to  comply  with  clause  five 

2.  of  rule  twenty-two  of  this  court.     It  is  true,  as  urged 
by  appellees,  that  appellant  has  not  strictly  complied 

with  the  rule,  but  there  has  been  such  a  compliance  there- 
with that  we  shall  consider  such  of  the  errors  thus  assigned, 
as  before  indicated. 

Under  the  error  that  **the  petition  of  appellees  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  appel- 
lant insists  that  this  cause  should  be  reversed,  for  the  reason 
that  the  highway  sought  to  be  laid  out  is  not  sufficiently 
described.     Said  highway  is  described  as  follows : 

**In  Davis  township,  in  Starke  county,  Indiana,  a 
public  highway  to  be  of  the  width  of  fortjgrfeet,  and  to 
begin  at  the  northeast  comer  of  section  thirty,  in  town- 
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ship  thirty-four,  range  two  west,  to  extend  north  along 
the  section  line  between  sections  nineteen  and  twenty 
in  said  township  and  range  and  terminate  at  the  north- 
east corner  of  said  section  nineteen,  being  of  the  total 
length  of  one  mile." 

The  first  time  any  objection  has  been  made  to  the  petition 

is  in  this  court.     It  has  repeatedly  been  held  by  the  Supreme 

Court  and  this  Court,  in  cases  of  this  character,  that, 

3.  unless  objections  are  seasonably  made  to  the  petition 
before  the  board  of  commissioners,  they  are  not  avail- 
able either  in  the  circuit  court  or  the  appellate  court.  Oreen 
V.  Elliott  (1882),  86  Ind.  53,  and  cases  cited;  Lake  Erie, 
etc.,  R.  Co.  V.  Spidel  (1898),  19  Ind.  App.  8;  Wells  v. 
Rhodes  (1888),  114  Ind.  467;  Forstjthe  v.  Kreuter  (1885), 
100  Ind.  27;  Lowe  v.  Ryan  (1884),  94  Ind.  450;  Budd  v. 
Reidelbach  (1891),  128  Ind.  145,  and  cases  cited;  Indian- 
apolis, etc.,  R.  Co.  V.  Hood  (1892),  130  Ind.  594;  Forsyth  v. 
Wilcox  (1895),  143  Ind.  144,  147;  Shoemaker  v.  Williamson 
(1901),  156  Ind.  384;  Smyth  v.  State,  ex  rel.  (1903),  158 
Ind.  332;  Strayerv.  Taylor  (1904),  163  Ind.  230;  WiUiam. 
son  V.  Houser  (1907),  169  Ind.  397. 

In  Metty  v.  Marsh  (1890),  124  Ind.  18,  it  was  said:  ''It 
has  so  often  been  adjudged  by  this  court,  in  cases  analogous 
to  this,  that  no  matter  not  put  in  issue  before  the  board  of 
commissioners  can  be  tried  on  appeal  to  the  circuit  court, 
that  but  little  can  be  said  in  elaboration  of  the  principle." 

It  has  long  been  the  established  rule  of  this  court  that  the 

description  is  sufficient  when  a  surveyor  can,  by  the  aid 

thereof,  lay  out  and  designate  said  proposed  highway. 

4.  In  the  case  of  Adams  v.  Harrington  (1888),  114  Ind. 
66,  the  court  said :  **  Technical  accuracy  is  not  neces- 
sary in  the  description  of  a  proposed  line  of  road.  It  is 
enough  that  the  general  description  shall  be  such  that  a  sur- 
veyor can,  with  the  assistance  of  the  points  definitely  named, 
trace  and  designate  the  proposed  route." 

Waiving  the  question,  therefore,  as  to  whether  or  not  the 
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sufBciency  of  the  petition  can  be  questioned  for  the  first 
time  in  this  court,  we  hold  that  the  description  herein 

5.  is    sufficient    to    withstand    the    objections    ui^ed 
against  it. 

Section  6730  Bums  1905,  Acts  1905,  p.  521,  §5,  provides 
as  follows:    "If  any  person  through  whose  land  such  high- 
way or  change  may  pass  shall  feel  aggrieved  by  rea- 

6.  son  of  such  location,  vacation  or  change,  such  person 
may,  at  any  time  before  final  action  of  the  board  there- 

on,  set  forth  such  grievances  by  way  of  remonstrance  under 
oath." 

It  is  contended  that  the  remonstrance,  verified  as  it  was  by 
appellant's  attorney  and  agent,  did  not  comply  with  tbe 
statute,  and  the  circuit  court,  therefore,  correctly  dismissed 
this  cause.  It  is  ui^ed  by  appellees  that  the  statute  requir- 
ing the  verification  of  an  application  for  change  of  venue 
and  the  one  under  consideration  are  alike.  The  statute  gov- 
erning change  of  venue  (§422  Burns  1908,  d.  7,  §418  R.  S. 
1881),  says  that  ''when  either  party  shall  make  and  file  an 
aflSdavit  of  the  bias,  prejudice,  or  interest  of  the  judge  be- 
fore whom  the  cause  is  pending,"  the  court  shall  grant  a 
change  of  venue.  Likewise  the  statute  requiring  the  verifi- 
cation of  complaints  in  the  contest  of  wills  (§3154  Bums 
1908,  §2596  R.  S.  1881)  says:  '^Verified  by  his  affidavit." 
The  statute  under  consideration  (§6730,  supra)  says:  "Such 
person  may  set  forth  •  •  •  such  grievances  •  •  • 
under  oath." 

If  it  be  required  that  the  remonstrance  or  answer  affirma- 
tively allege  facts  sufficient  to  show  jurisdiction,  it  was  so 
shown  by  the  remonstrance  herein. 

To  this  remonstrance  or  answer  the  petitioners  replied, 
filing  a  motion  to  strike  out  parts  thereof,  which  motion  was 
sustained  by  the  board,  and  thereupon  reviewers,  in  pursu- 
ance of  said  remonstrance,  were  appointed,  who  reported  to 
the  board  of  commissioners  as  to  the  utility  of  said  highway 
and  the  damages  of  appellant. 
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Whether  the  rem,oiistrance  was  properly  verij&ed  as  re- 
quired by  the  statute  we  do  not  decide.  If  the  appellees 
had  insisted  that  the  remonstrance  be  verified  by  appellant 
before  they  answered,  or  before  further  steps  were  taken 
in  this  cause  before  the  board,  and  the  court  had  refused  to 
require  the  appellant  so  to  do,  then  the  question  as  to  the 
verification  would  have  been  presented  for  our  considera- 
tion ;  but  the  parties  having  appeared  thereto  and  answered, 
without  objection,  and  it  affirmatively  appearing  that  the 
court  had  jurisdiction  of  the  subject  matter,  it  cannot  be 
thus  ousted,  nor  can  this  objection  to  the  remonstrance .  be 
made  for  the  first  time  in  the  circuit  court  by  a  motion  to 
dismiss.  The  appellees  having  appeared  to  and  answered 
the  same  before  the  board  of  commissioners  without  any  ob- 
jections as  to  the  verification  thereof,  they  will  be  declined  to 
have  voluntarily  waived  any  objection,  if  any,  to  appeU^ntfs 
remonstrance.  They  might  have  made  a  motion  in  the  .co^rt 
below  to  dismiss  for  want  of  proper  verification  thereof. 
Southerland  v.  Hankins  (1877),  56  Ind.  343,  356.  The  court 
therefore  erred  in  sustaining  appellees'  motion  to  dismiss  the 
appeal  herein. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  with  in- 
structions to  overrule  the  motion  to  dismiss  the  appeal,  and 
for  further  pr<Jceedings  not  inconsistent  with  this  opinion. 


Martin  v.  Louisville  &  Jeffersonville  Bridge 
Company  et  al. 

[No.  6,290.    Filed  April  9,  1908.] 

1.  Pleading. — Complaint. — Interurhan  Railroads, — Defective  Depot 
Premisea. — A  complaint  alleging  that  the  defendant  interurhan 
railroad  company  leased  "a  i>ortlon  or  all"  of  a  certain  lot  upon 
which  it  purpoHed  the  construction  of  an  entrance  to  its  station 
and  waiting  rooms,  and  that  the  defendant  water  company  dug  a 
trench  across  such  lot,  by  reason  of  which,  without  knowledge 
thereof,  the  plaintiff,  in  attempting,  in  the  night,  to  walk  over 
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the  traveled  way  across  such  lot,  which  had  beeu  used  by  the 
public  for  three  years,  fell  into  such  trench,  receiving  injuries, 
states  no  cause  of  action  against  such  interurban  company,  p.  4d8. 
U.  Pleading.  —  Complaint.  —  Negligence.  —  lAcenaees.  —  Defective 
Premises. — A  complaint  alleging  that  defendants  bridge  company 
and  railroad  company,  owned  a  lot,  upon  which  they  w«*e  main- 
taining approaches  to  a  bridge;  that  they  had  leased  a  portion 
or  all  of  such  lot  to  an  interurban  railroad  company  for  the  pur- 
pose of  erecting  a  stairway  to  its  station ;  that  the  public  with  the 
knowlcd;?e  and  consent  of  such  conipaiiios,  for  threo  years,  had 
used  a  way  across  such  lot;  that  the  defendant  water  company, 
at  the  request  of  defendants  bridge  company  and  railroad  com- 
pany, cut  a  trench  across  such  way,  leaving  such  trench  un- 
guarded, by  reason  whereof  plaintiff,  without  notice,  fell  into 
same  and  was  injured,  states  no  cause  of  action,  plaintiff  being 
a  mere  licensee,    p.  499. 

From  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Mary  B.  Martin  against  the  Louisville  &  Jeffer- 
sonville  Bridge  Company  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Laurent  A.  Douglass,  for  appellant. 

George  H.  Voigt  and  M.  Z.  Stannard,  for  appellees. 

CoMSTOCK,  J. — A  demurrer  for  want  of  facts  was  sus- 
tained to  appellant's  complaint  demanding  $5,000  for  per- 
sonal injuries.  Refusing  to  plead  further,  a  judgment  for 
appellees  was  entered.  This  ruling  on  the  demurrer  is  as- 
signed as  error. 

The  complaint  alleges  that  all  of  said  defendants  are  cor- 
porations in  the  State  of  Indiana ;  that  said  Louisville  &  Jef- 
f ersonville  Bridge  Company,  hereinafter  designated  as  bridge 
company,  was  on  November  24,  1905,  and  still  is,  a  bridge 
corporation,  and  the  owner  of  a  certain  bridge  across  the 
Ohio  river,  between  Jeffersonville,  Indiana,  and  Louisville, 
Kentucky,  together  with  the  necessary  approaches,  tracks 
and  viaducts,  some  on  either  side  of  the  river  and  used  in 
connection  with  said  bridge ;  that  for  the  construction  of  said 
bridge  approaches  and  viaducts,  and  for  the  iLse,  operation 
and  business  thereof,  said  company  became  the  owner  and 
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possessed  of  a  certain  lot  at  the  intersection  of  Mulberry  and 
Market  streets,  in  the  city  of  Jeffersonville,  Indiana,  being  a 
part  of  lot  number  eighty;  that  said  defendant  was  on 
said  November  24,  1905,  and  for  more  than  ten  years 
continuously  prior  to  said  date  had  been,  the  owner  of 
said  lot  and  lands ;  that  for  three  years  prior  to  said  last- 
named  date  said  lot  had  been  uninclosed  and  vacant ;  that  it 
is  of  a  triangular  shape,  with  ninety  feet  and  three  inches  on 
Market  street,  and  one  hundred  forty-one  and  one-half  feet 
on  Mulberry  street,  of  which  the  following  diagram  is  a  cor- 
rect representation,  and  which  diagram   is   made   a   part 


thereof;  that  defendant  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  hereinafter  called  the  Big  Four 
company,  was,  on  said  date,  the  owner  of,  and  engaged  in 
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operating,  a  railroad  from  Louisville,  Kentucky,  to  various 
cities  and  towns  in  Michigan,  Indiana,  atid  other  states; 
that,  by  an  arrangement  between  the  companies,  said  defend- 
ant railroad  company  controls  and  superintends  the  opera- 
tion of  said  bridge  company,  and  has  the  actual  and  substan- 
tial charge  and  direction  of  said  bridge  and  property  of  said 
bridge  company,  approaches,  viaducts,  tracks,  etc.,  including 
said  described  lot,  and  is  the  owner  in  fact  of  a  large  por- 
tion of  said  property  of  said  company,  including  said  lot, 
and  runs  its  trains  over  said  bridge  and  has  control  of  all 
traffic  over  and  thereon;  that  the  defendaiit  Louisville  & 
Southern  Indiana  Traction  Company,  hereinafter  called 
traction  company,  is  the  owner  and  engaged  in  the  operation 
of  a  railway,  using  electricity  as  a  motive  power,  and  is  the 
owner  of  a  line  running  from  Louisville,  Kentucky,  to  New 
Albany,  Indiana,  and  runs  its  cars  over  and  upon  said 
bridge;  that  by  some  contract  the  use  of  said  bridge  is 
granted  or  rented  by  said  bridge  company  to  said  traction 
company,  and  said  Big  Pour  company  for  a  certain  sum,  the 
exact  amount  of  which  is  not  known  to  plaintiff ;  that,  after 
making  said  contract  for  the  use  of  said  bridge,  said  traction 
company  constructed  and  erected  a  lai^e  steel  approach  to 
said  bridge,  running  from  Court  avenue  to  Market  street  in 
said  city  of  Jeffersonville,  where  it  connected  with  the  tracks 
on  said  bridge  of  the  other  defendant  corporation ;  that  said 
traction  company  obtained  from  said  bridge  company  and 
said  Big  Four  company  the  use  of  a  portion  or  all  of  said 
described  lot  on  which  to  locate  a  portion  of  its  said  ap- 
proach and  viaduct,  and  also  for  the  purpose  of  constructing 
a  certain  stairway  and  entrance  to  a  station  and  waiting- 
rooms  of  said  traction  company  to  be  constructed  by  it  imme- 
diately above  said  lot,  all  of  which  was  prior  to  said  Novem- 
ber 24,  1905;  that  defendant  Jeffersonville  Water  Supply 
Company  was  on  said  day,  and  is  now,  a  corporation  en- 
gaged in  the  business  of  supplying  water  to  the  city  of  Jef- 
fersonville, and  was  duly  empowered  by  law  to  dig  trenches 
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in  the  streets  and  alleys  of  said  city,  and  to  dig  ditches  con- 
necting said  mains  and  pipes  with  the  property  of  coti- 
sumers;  that  for  three  years  prior  to  November  24,  1905, 
the  bridge  company  and  the  Big  Four  company  had  permit- 
ted the  inhabitants  of  said  city  and  the  public  in  general  to 
traverse  and  pass  over  said  lot  from  Market  street  to  Mul- 
berry street  and  from  Mulberry  street  to  Market  street,  and 
a  great  many  persons,  to  wit,  as  many  as  one  hundred  each 
day,  had,  with  the  knowledge  and  consent  of  said  companies, 
passed  and  repassed  over  said  lot,  both  in  the  day-  and  night- 
time, as  their  usual  and  ordinary  route  of  travel;  that  in 
doing  so  the  public  used  two  well-defined  and  well-beaten 
paths,  one  about  twenty-five  feet  from  the  intersection  of 
Mulberry  and  Market  streets ;  that  said  use  by  the  public  in 
general  was  also  known  to  the  other  defendants,  to  wit,  said 
traction  company  and  the  Jeffersonville  Water  Supply  Com- 
pany at  the  time  of  the  happening  of  the  grievances  herein- 
after complained  of,  and  had  been  known  to  them  for  two 
years  prior  thereto ;  that  a  short  time  prior  to  said  Novem- 
ber 24  said  def  eiidant  traction  company  began  the  construc- 
tion of  said  station  and  waiting-rooms  at  said  place,  and  de- 
fendants, except  the  Jeffersonville  Water  Supply  Company, 
contracts  With  defendant  water  supply  company  to  con- 
nect its  water-main  on  Market  street  with  said  station  «nd 
waiting-rooms  on  said  viaduct,  and  in  so  doing  said  defend- 
ant did,  on  November  24,  1905,  dig  a  ditch  eighteen  inches 
wide  and  two  feet  deep  on  said  Market  street,  across  the 
north  sidewalk  thereon  and  through  said  lot  to  the  part  of 
the  same  underneath  said  station  and  waiting-room;  that 
said  lot  was  on  said  date  uninclosed,  and  had  been  so  open 
and  uninclosed  for  two  years ;  that  before  digging  said  ditch 
said  defendant  did  not  notify  plaintiff  or  the  public  that  it 
de6ii^  to,  had  or  would  revoke  the  permission  to  the  public 
to  use  said  lot  as  a  passage  and  footway  as  aforesaid,  and 
defendants  did  not  notify  plaintiff  or  the  public  that  said 
Vol.  41—32 
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ditch  had  been  du^r ;  that  after  said  ditch  had  been  dug  de- 
fendants negligently  failed  to  place  any  signs,  lights, 
notices  or  appliances  of  any  kind  to  warn  plaintiff  or 
the  public  of  the  existence  of  said  pitfall  and  ditch  on  and 
across  said  path,  but  negligently  permitted  the  same  to  be 
and  remain  open  and  unguarded  until  after  the  happening 
of  the  injuries  as  hereinafter  set  out ;  that  on  the  evening  of 
said  November  24,  1905,  at  about  8:15  o'clock,  plaintiff  was 
passing  from  Market  street  to  Mulberry  street  in  the  usual 
manner,  and  in  doing  so  passed  along  said  beaten  path  and 
footway  nearest  Mulberry  street;  that  the  night  was  dark, 
and  because  of  said  negligent  acts  of  said  defendant  water 
supply  company  in  permitting  said  ditch  to  remain  open,  un- 
guarded and  without  any  light  or  signal  thereon,  and  because 
of  the  negligence  and  failure  of  defendants  to  place  any 
warning  or  signals  of  the  existence  of  said  ditch,  plaintiff  fell 
into  the  same,  and  was  severely  bruised,  strained  and  in- 
jured. Then  follow  a  description  of  her  injuries  and  the 
demand. 

As  to  the  traction  company,  the  complaint  is  insufficient. 
It  avers  that  said  company  leased  **a  portion  or  all"  of  the 

lot.     This  amounts  only  to  an  averment  that  a  portion 
1.    of  the  lot  was  leased.     It  does  not  appear  that  the 

ditch  in  question  was  across  that  part  of  the  lot  leased 
by  said  company.  It  is  only  shown  that  said  company  leased 
the  use  of  a  portion  of  said  lot  upon  which  it  located  its  said 
approaches  and  viaduct,  and  also  **for  the  purpose  of  con- 
structing a  certain  stairway  and  entrance  to  a  station  and 
waiting-rooms  of  said  defendant  traction  company  to  be  con- 
structed by  it  immediately  above  said  lot."  Possession  is 
not  alleged,  nor  control  of  any  part  of  said  lot,  for  any  pur- 
pose other  than  the  location  of  its  approach  and  stairway  by 
the  traction  company.  It  is  not  alleged  that  the  traction 
company  dug  the  ditch  or  caused  it  to  be  dug,  nor  that  it  had 
knowledge  that  the  ditch  had  been  dug. 

It  appears  that  the  appellant  was,  on  November  24,  1905, 
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at  8:15  o'clock  p.  m.,  for  her  own  convenience,  using  a  path- 
way across  the  premises  in  question,  which  appellees 
2.  bridge  company  and  the  Big  Pour  company  had  suf- 
fered and  permitted  the  public  to  use  for  three  years 
prior  thereto,  and  while  so  doing  stepped  into  a  ditch 
eighteen  inches  wide  and  two  feet  deep,  which  ditch  had  been 
on  said  day  dug  by  the  water-works  company,  and  which  had 
been  left  unprotected  by  any  guard,  signal  or  warning.  Ap- 
pellant was  using  the  pathway  for  a  short  cut  between  streets. 
It  is  not  shown  that  she  went  upon  the  premises  on  account 
of  any  business  which  she  had  to  transact  with  any  one  of 
said  appellees.  There  is  nothing  to  show  that  she  was  on  the 
premises  by  reason  of  any  invitation  or  inducement  from 
them,  either  express  or  implied.  That  she  was  permitted  to 
pass  over  the  ground  in  question,  along  with  others  of  the 
public,  only  shows  that  she  was  at  the  time  of  the  accident  a 
licensee. 

In  Lingenfelter  v.  Baltimore,  etc.,  R.  Co.  (1900),  154  Ind. 
49,  52,  the  court  say:  **The  decisions  of  this  court  fully  af- 
firm and  support  the  rule  that  where  a  person  goes  upon  the 
premises  or  lands  of  another,  without  any  inducement  or  in- 
vitation being  held  out  to  him  by  the  owner  or  occupant,  he 
accepts  the  use  of  the  premises  subject  to  all  the  dangers  in- 
curred thereby  in  their  use  or  enjoyment ;  or,  in  other  words, 
the  law,  as  a  general  rule,  does  not  cast  the  duty  upon  such 
owner  or  occupant,  under  such  circumstances,  to  exercise 
care  over  the  licensee,  or  to  see  that  he  does  not  incur  dan- 
ger, but  he  must  accept  his  permission  to  go  upon  the  prem- 
ises with  all  the  concomitant  conditions  and  perils  of  such 
premises,  and  as  a  general  rule  he  cannot  recover  for  in- 
juries caused  by  obstructions  or  pitfalls  thereon.  Of  course, 
this  rule  is  subject  to  the  exception  that  the  licensor  must  not 
wilfully  or  wantonly  cause  injury  to  the  licensee."  The 
opinion  cites  Lary  v.  Cleveland,  etc.,  R.  Co.  (1881),  78  Ind. 
323,  41  Am.  Rep.  572;  Evansville,  etc..  R.  Co.  v.  Oriffin 
(1885),  100  Ind.  221,  50  Am.  Rep.  783;  Indiana,  etc.,  R.  Co. 
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V.  Barnhart  (1888),  115  Ind.  399,  and  cases  cit^d;  ffieardon 
V.  Thompson  (1889),  149  Mass.  267,  21  N.  B.  369;  Plummer 
V.  Dill  (1892),  156  Mass.  426,  31  N.  E.  128,  32  Am.-9t  463; 
3  Elliott,  Railroads,  §§1248-1250. 

In  Reardon  v.  Thompson,  supra,  it  is  said:  ''An  open 
hole,  which  is  not  concealed  otherwise  tl^a^iby  the  darloiess 
of  night,  is  a  danger  which  a  licensee  lojost  avoid. ^t .his 
peril.'* 

In  EvamvUle,  etc.,  B.  Co.  Y.Chriffin,  supra,  at. page  223, 
the  court  say:  ''To  make  the  owner  or  occupant  liable  f^r 
an  injury  received  by  one  passing  over  his  premises,. some- 
thing more  than  a  mere  passive  acquiesencein  the  use.  of  his 
lands  by  others  is  necessary.  So  long  as  his  lands  are  used 
by  others,  be  it  ever  so  frequent,  for  their  own  convenience, 
he  is  not  liable.  But  if,  by  some  act  or  designation  of  his, 
persons  are  led  to  believe  that  a  way  or  path  over  premises 
was  intended  to  be  used  by  travelers,  or  others  having  law- 
ful occasion  to  go  that  way,  then  as,  to  such  persons  the  pwner 
or  occupant  comes  under  an  obligation. to  keep  it  free  from 
dangerous  obstructions  or  pitfalls  which  might  cause  them 
hurt.  The  inducement  must  be  equivalent  to  anJAvitatioa, 
either  express  or  implied;  mere  permission  is  not  sufficient" 
Citing  Carleton  v.  Franconia  Iron,  etc.,  Co.  (1868),  99 
Mass.  216. 

In  Pittsburgh,  etc.,  B.  Co.  v.  Simons  (1907),  168  Ind.  333, 
340,  the  court  say,  in  speaking  of  the  obligations  of  rail- 
road companies  to  licensees  to  keep  their  premises  free  from 
danger  and  defect:  **As  we  view  the  complaint,  the. pivotal 
point  of  the  demurrer  to  the  first  paragraph  is  whether  the 
facts  alleged  show  the  plaintiff  to  have  been  on  the  defend- 
ant's tracks,  when  injured,  as  a  mere  licensee  or  by  invita- 
tion. If  he  was  there  for  his  own  accommodation,  though 
with  the  consent  of  the  defendant,  it  should  be  held  that  the 
latter  was  under  no  legal  obligation  to  make  or  keep  the 
place  safe.  In  such  case  the  former  would  enter  the  prem- 
ises at  his  own  risk  and  enjoy  his  privilege  with  its  attend- 
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ant  perils.  Baltimore^  etc.,  R.  Co.  v.  Slaughter  (1906), 
167  Ind.  330,  7  L.  R.  A.  (N.  S.)  597;  Lingenfelter  v.  Balti- 
more, etc.,  B.  Co.  (1900),  154  Ind.  49;  Indiana  B.  Co.  v. 
Feirick  (1902),  158  Ind.  621." 

The  use  of  the  premises  by  permission  or  consent  of  appel- 
lees must  be  held  to  be  only  that  consent  which  is  implied 
from  the  public  use,  without  objection  of  appellees,  after 
knowledge  of  its  use.  It  is  mere  acquiescence,  and  mere 
passive  acquiescence  in  the  use  of  lands  by  others  is  not  suf- 
ficient to  make  the  appellees  liable  for  injuries  received  by 
appellant  under  the  facts  alleged. 

It  is  argued  that  the  record  presents  no  question  for  re- 
view as  against  any  of  the  appellees  by  reason  of  the  form 
of  the  exceptons  taken  to  the  ruling  upon  the  demurrer.  For 
the  purpose  of  considering  the  merits  of  the  complaint,  we 
have  treated  its  sufficiency  as  properly  presented. 

Judgment  affirmed. 

Hadley,  P.  J.,  Rabb,  Myers  and  Watson,  JJ.,  concur; 
Roby,  C.  J.,  absent. 


New  York,  Chicago  &  St.  Louis  Railroad 
Company  v.  Flynn. 

[No.  6,003.    Filed  June-  27,  1907.     Rehearing  denied  December  19, 
1907.    Transfer  denied  April  9,  1908.] 

1  Trial.  —  Instructions.  —  apecificness.  —  Objections,  —  Where  an 
instroction  is  correct,  so  far  as  it  goes,  it  is  the  duty  of  the  party 
objecting  thereto  to  present  one  which  is  complete  and  specific, 
p.  503. 

2.  Same. — Instructions. — Duplication. — Requested  instructions  are 
correctly  refused,  where  the  law  and  facts  therein  contained  have 
been  embodied  in  Instructions  given,    p.  503. 

3.  ^uiLr-Instructions. — Proof  of  One  of  Several  Acts  of  Negli- 
(fence. — Cofwp/nfn/.— Where  a  complaint  alleges  that  defendant 
raUroad  company  caused  a  collision,  injuring  plaintliT,  by  reason 
of  its  negligence  in  the  construction,  equipment,  operation,  man- 
agement and  control  of  its  railroad  and  the  trains  thereon,  an 
instraetion  that  the  plaintiff  is  entitled  to  recover  upon  proof  of 
one  of  such  acts  of  negligence,  is  correct,  such  acts  being  several 
and  not  Joint    p.  503. 
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4.  Evidence. — Affldavit  for  Continuance, — Absent  WitncsHCs, — Im- 
peachment of, — Where  an  affidavit  for  a  contlauance  was  filed. 
In  a  personal  injury  case,  setting  out  that  a  certain  doctor,  if  pres- 
ent, would  testif^y  that  the  plaintiff  was  not  injured,  and  the 
plaintiff  admitted,  in  order  to  go  to  trial,  that  he  would  so  testify, 
plaintiff  cannot,  on  the  trial,  impeach  such  doctor  by  showing 
that  he  made  statements  agreeing  with  another  physician  that 
the  plaintiff  was  injured  as  alleged.  Watson,  J.,  dissenting, 
pp.  504,  607. 

5.  Witnesses. — Impeachment, — Methods. — ^Witnesses  may  be  im- 
peached by  showing  their  reputations  for  veracity  and  morality, 
or  by  showing  that  they  made  statements  contradicting  their 
testimony,    p.  506. 

C.  Same. — Impeachment, — Laying  Foundation  for. — ^Before  a  wit- 
ness, testifying  orally  or  by  deposition,  can  be  impeached  because 
of  his  making  contradictory  statements,  he  must  be  asked  concern- 
ing the  making  thereof,  the  time  and  place  being  specified,  and 
be  given  an  opportunity  to  deny  or  explain  same.    p.  506. 

7.  Appeal. — Bill  of  Exceptions.— Introduction  of  Evidence. — ^Where 
the  bill  of  exceptions  shows  that  questions  were  asked,  objections 
made  and  overruled,  exceptions  taken,  answers  given,  motions  to 
strike  out  made  and  overruled,  and  an  exception  taken,  there  is 
an  affirmative  showing  that  the  evidence  was  introduced,  al- 
though the  court  remarked:  "Well,  it  has  not  been  read  to  the 
Jury  yet,"  such  remark  evidently  referring  to  the  introduction  of 
other  evidence,    p.  509. 

Prom  Laporte  Superior  Court ;  Harry  B.  Tuthtll,  Judge. 

Action  by  Mattie  Plynn  against  the  New  York,  Chicago 
&  St.  Louis  Railroad  Company.  Prom  a  judgment  on  a 
verdict  for  plaintiff  for  $4,500,  defendant  appeals.  Re- 
versed. 

Walter  Olds,  J,  H,  Clarke  and  Charles  M.  Niezer,  for  ap- 
pellant. 

Marvin  E.  Barnhart,  Virgil  S.  Reiter  and  L.  L,  Bomber- 
ger,  for  appellee. 

Hadley,  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  damages  resulting  from  an  injury  alleged  to 
have  been  received  while  upon  one  of  appellant's  passenger- 
trains,  by  reason  of  a  collision  between  said  passenger-train 
and  another  of  appellant's  trains,  and  is  a  companion  case 
to  New  York,  etc.,  R,  Co.  v.  Callahan  (1907),  40  Ind.  App. 
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223,  growing  out  of  the  same  accident.  The  complaint,  in 
its  substantial  averments,  is  identical  with  the  case  just 
cited.  The  same  proceedings  and  rulings  were  had  as  in  that 
case,  and,  on  the  authority  and  reason  of  said  case,  the  com- 
plaint is  sufficient. 

Objection  is  made  to  the  giving  of  the  third  instruction. 
This  instruction  is  identical  with  the  third  instruction  given 
in  the  case  last  cited  and,  on  the  authority  of  that  case,  it  is 
held  not  to  be  reversible  error.  Objection  is  also  made  to 
the  first,  second,  fourth,  fifth  and  sixth  instructions  given 
by  the  court.     It  is  objected  that  the  first  instruction 

1.  is  not  specific  enough  in  pointing  out  the  negligence 
upon  which  the  complaint  rests.     This  instruction  is 

substantially  in  the  language  of  instructions  asked  by  appel- 
lant. It  is  correct,  as  far  as  it  goes;  and  if  appellant  de- 
sired more  specific  instruction  it  could  have  asked  for  the 
same,  which  it  did  not  do. 

The  other  instructions  are  all  substantially  in  the  language 
of  instructions  asked  by  appellant — some  of  them  in  the  ex- 
act language.     They  fully  cover  instructions  two  to 

2.  thirteen,   inclusive,   requested  by   appellant.     Their 
language  is  more  terse,  explicit  and  easily  understood 

than  if  given  in  the  language  as  requested.  For  this  reason 
it  was  not  error  to  refuse  to  give  said  requested  in- 
structions. To  have  given  the  instructions  as  requested 
could  only  tend  to  confuse  the  minds  of  the  jury  and  serve 
no  useful  purpose ;  and  the  court  is  to  be  commended  for  re- 
ducing the  instructions  in  verbiage,  and  placing  them  before 
the  jury  in  a  coherent  and  consistent  order. 

The  fourteenth  instruction  was  to  the  effect  tha^  the  aver- 
ments of  the  complaint,  as  to  the  acts  of  negligence,  were 
joint,  and  that,  to  entitle  the  appellee  to  recover,  she 

3.  must  prove  all  of  said  acts  of  negligence,  and  that  she 
could  not  recover  if  she  proved  only  one.     The  aver- 
ments of  the  complaint  were  that  the  collision  occurred  by 
reason  of  the  negligence  and  carelessness  of  the  appellants 
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in  the  construction,  equipment,  operation,  management  and 
control  of  said  railroad  and  the  trains  thereon.  These  are 
not  joint  averments,  and  .there  is  no  natural  connection  be- 
tween them  or  dependence  of  one  upon  the  other.  It  is  not 
shown  by  the  record  that  the  complaint  proceeded  on  the  the- 
ory that  these  averments  were*  interdependent  or  that  the 
cause  was  tried  on  any  such  theory.  This  being  true,  proof 
of  any  one  of  said  acts  of  negligence  was  sufficient  to  entitle 
appellee  to  recover.  New  York,  etc,  R,  Co.  v.  Callahan^ 
supra,  and  cases  cited. 

Before  the  trial  of  the  cause  Mr.  Olds,  attorney  for  appel- 
lant, made  an  affidavit  for  continuance,  upon  the  ground  of 
the  absence  of  Dr.  Clark,  a  witness  in  said  catise.    The 

4.  affidavit  stated  that  if  Clark  were  present  he  would 
testify  as  follows:  That  said  Clark  made  an  exam- 
ination of  said  plaintiff  immediately  or  within  a  few  days 
of  the  alleged  accident,  and  that  he  likewise,  in  company 
with  other  physicians,  made  an  examination  of  her  on  or 
about  February  20,  1905 ;  that  he  made  a  careful  examina- 
tion of  said  plaintiff  at  both  of  the  times  that  he  examined 
her  as  aforesaid,  and  that  he  did  not  find  any  injury  to  the 
plaintiff  or  any  disease  with  which  she  was  suffering;  and 
that,  from  his  said  examination,  he  would  testify  that  she 
was  well  and  suffering  from  no  physical  injury  at  the  time 
of  his  examination. 

The  affidavit  further  shows  that,  if  the  cause  should  be 
continued,  the  attendance  of  Dr.  Clark  could  be  had  or  his 
deposition  taken.  Appellee,  to  avoid  a  continuance,  admit- 
ted that  said  Clark  would  testify  to  the  facts  shown  by  said 
affidavit  as  being  true.  Afterwards,  on  the  trial,  appellant, 
as  part  of  the  testimony  of  the  defense,  introduced  this  affi- 
davit in  evidence. 

On  direct  examination  Dr.  Shanklin,  witness  for  appellee, 
testified  that  he  was  present  when  Dr.  Clark  made  his  exam- 
inations. He  was  questioned,  and  answered  as  follows:  **Q. 
What,  if  an.^'thinp:,  did  Dr.  Clark  say  at  the  time  you  made 
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the  examination  with  him  on  the  evening  of  October  18, 
1904,  as  to  the  condition  of  her  backf"  To  which  witness 
replied,  over  objection  of  appellant:  **0n  the  way  back, 
driving  back  with  the  doctor,  he  said  my  diagnosis  was  cor- 
rect. I  told  him  what  my  diagnosis  was,  and  he  said:  'That 
18  correct  as  far  as  I  can  see.'  "  Witness  further  testified 
that  he  had  told  the  doctor  his  diagnosis  as  he  had  told  it  on 
the  witness-stand.  Appellant  objected  to  the  question,  and 
moved  to  strike  out  the  answer,  on  the  ground  that  Dr.  Clark 
was  a  competent  witness  whose  deposition  or  attendance  as  a 
witness  might  be  had ;  that  the  question  and  answer  could 
only  be  admissible  as  an  impeachment  of  Dr.  Clark;  that 
Dr.  Clark  did  not  testify  about  any  such  conversation,  and 
no  foundation  had  been  laid  for  such  impeaching  testimony ; 
that  the  introduction  of  this  testimony  was  for  the  purpose 
of  discrediting  the  testimony  of  Dr.  Clark,  admitted  as  be- 
fore stated,  is  clearly  shown  by  the  record  and  admitted  by 
the  parties ;  that  it  was  inadmissible  at  the  time  it  was  in- 
troduced, since  the  affidavit  of  Olds  had  not  then  been  intro- 
duced and  read  to  the  jury,  is  clear ;  that  it  was  permitted 
to  go  to  the  jury  in  anticipation  of  the  introduction  of  the 
affidavit  for  a  continuance,  as  was  afterwards  done,  is  appar- 
ent f  rem  the  remarks  of  the  court  made  at  the  time  of  the 
ruling.  The  affidavit  was  introduced  and  said  testimony  of 
Dr.  Shanklin  was  neither  withdrawn  nor  limited  by  any 
ruling  of  the  court. 

Section  419  Bums  1908,  §410  R.  S.  1881,  provides  for  the 
kind  and  character  of  affidavit  to  be  filed  for  the  continuance 
of  a  cause  on  the  greund  of  the  absence  of  witnesses.  Said 
section  also  provides  that,  if  the  adverse  party  will  consent 
that  on  the  trial  the  witness  will  testify  to  said  facts  as  true, 
the  trial  shall  not  be  postponed  for  that  cause;  and,  '*in 
such  case,  the  party  against  whom  such  evidence  is  used  shall 
have  the  right  to  impeach  such  absent  witness,  as  in  the  case 
where  the  witness  is  present  or  his  deposition  is  used." 

There  are  two  ways  of  impeaching  a  witness — one  direct, 
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by  showing  his  reputation   for  veracity  or  morality,  the 
other    by    showing    that    said    witness    had    made 

5.  statements    out    of    court    contradictory    or    incon- 
sistent with  his  statements  in   court.     In   the  lat- 
ter    case,     before     such     contradictory     or     inconsistent 
statements    can    be    shown,      the    witness    sought    to    be 

impeached     must     be     interrogated     as     to     such 

6.  statements,  and  in  such  interrogation  the  time  when 
and  place  where  such  statements  were  made  must 

be  fixed. 

These  are  rules  of  the  common  law,  and  are  so  well  estab- 
lished that  citation  of  authorities  is  unnecessary.  The  rea- 
son for  the  rule  being,  that  the  witness  thus  sought  to  be  im- 
peached should  have  an  opportunity  of  correcting  or  ex- 
plaining any  such  statements.  As  was  said  in  M'Intire  v. 
Young  (1843),  6  Blackf.  496,  39  Am.  Dec.  443:  **It  is  a 
general  rule  of  law,  that  when  the  credit  of  a  witness  is  at- 
tempted to  be  impeached  by  showing  that  he  had  made  a 
previous  statement  inconsistent  with  his  testimony,  he  must 
be  first  questioned  as  to  whether  he  made  such  a  statement, 
in  order  to  give  him  an  opportunity  of  showing  it  was  made, 
if  made  at  all,  in  such  a  manner  and  under  such  circum- 
stances as  not  to  militate  against  the  credibility  of  his  testi- 
mony. *  *  *  No'  question  in  reference  to  the  supposed 
statement  was  asked  the  witness,  nor  does  it  appear  that  her 
attention  was  in  any  manner  turned  to  the  subject.  She, 
had  no  opportunity  to  explain  the  statement  if  made.  We 
can  easily  conceive  that  it  was  susceptible  of  such  an  ex- 
planation as  to  render  it  compatible  with  the  fairness  of  her 
testimony.  At  least  the  supposition  is  very  possible;  and 
she  should,  therefore,  have  had  an  opportunity  of  making  the 
attempt.'* 

It  is  also  well  settled  that  where  the  deposition  of  a  witness 
is  used,  such  witness  cannot  be  impeached  by  showing  con- 
tradictory statements,  unless  the  foundation  for  such  show- 
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ing  has  been  made  in  the  deposition.  Judy  v.  Johnson 
(1861),  16  Ind.  371;  Jenkins  v.  Lutz  (1901),  26  Ind.  App. 
150;  Eppert  V.Hall  (1893),  133  Ind.  417;  In  re  Nolle 
(1888),  124  111.  266;  Doe  v.  Wilkinson  (1860),  35  Ala.  453; 
Conrad  v.  Griffey  (1853),  16  How.  (U.  S.)  *38,  14  L.  Ed. 
835;  Johnson  v.  Kinsey  (1849),  7  Cobb  (Ga.)  428;  Brown 
V.  Gillett  (1903),  33  Wash.  264,  74  Pae.  386;  Pruitt  v.  Staie 
(1890),  92  Ala.  41,  9  South.  406. 

In  the  ease  of  Eppert  v.  Hall,  supra,  the  court  say:  **The 
deposition  of  a  certain  witness  who  had  died  before  the  trial 
was  offered  and  read  in  evidence.  The  appellants  sought  to 
impeach  him  by  giving  in  evidence  another  deposition  of  the 
same  witness  taken  and  used  in  another  case  between  the 
appellee  and  certain  other  parties.  The  court  excluded  the 
latter  deposition.  This  was  not  erroneous.  No  foundation 
had  been  laid  for  the  impeachment.  The  death  of  the  wit- 
ness after  the  taking  of  the  latter  deposition  did  not  change 
the  rule  requiring,  as  preliminary  to  his  impeachment  in 
this  manner,  that  his  attention  be  first  called  to  the  alleged 
contradictory  statement,  and  the  time  and  place  it  was  al- 
leged to  have  been  made.  This  could  have  been  done  when 
the  second  deposition  was  taken.  The  parties  having  neg- 
lected at  that  time  to  lay  the  proper  foundation,  cannot  now 
complain  because  death  had  made  it  impossible  to  lay  such 
foundation." 

It  is  clear  under  the  section  before  quoted,  that  the  testi- 
mony of  Clark  could  only  be  impeached  under  the  same 
rules  as  obtained  had  he  been  a  witness  or  his  depo- 

4.  sition  used.  And,  under  the  authorities  cited,  in 
either  case,  he  could  only  have  been  impeached  by  con- 
tradiction after  laying  the  proper  foundation  therefor.  This 
is  a  fair  and  reasonable  construction  of  the  statute.  The 
reasons  for  the  rule,  that  before  a  witness  who  makes  a  state- 
ment under  oath  may  suffer  the  obloquy  of  being  impeached 
by  contradiction  in  court  he  shall  have  an  opportunity  to 
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explain  or  deny  the  imputation,  are  so  well  established  by 
long  usage  and  common  justice  that  it  must  be  presumed 
that  the  legislature  incorporated  it  in  the  statute  in  ques- 
tion. To  hold  otherwise  would  be  to  permit  an  absent  wit- 
ness to  be  condemned  without  being  heard,  and  for  an  offend 
he  may  never  have  committed,  since,  as  in  this  case,  the  wit- 
ness sought  to  be  impeached  has  made  no  statement  under 
'oath,  but  his  character  is  assailed  and  he  is  impeached  upon 
statements  imputed  to  him  by  the  affidavit  of  a  third  party. 
This  illustrates  the  injustice  of  such  a  rule  as  to  an  absent 
witness.  It  would  be  equally  unjust  to  parties  litigant 
Each  party  to  a  cause  has  a  right  to  present  his  evidence  and 
to  have  such  evidence  fairly  considered,  and  neither  should 
have  an  advantage  on  account  of  unavoidable  misfortune  of 
the  other.  To  permit  the  absent  witness  to  be  impeached  by 
contradiction  of  statements  made  by  a  third  party  would  be 
both  unfair  and  unjust.  A  statute,  effectually  to  abrogate 
a  rule  of  the  common  law,  must  be  clear  and  explicit,  and 
must  be  strictly  construed.  Applying  these  principles  to 
the  statute  in  question,  it  is  apparent  that  the  established 
rule  of  procedure  is  not  thereby  set  aside.  The  proper  foun- 
dation not  having  been  laid  therefor,  the  admission  of  said 
testimony  of  Dr.  Shanklin  was  error.  It  is  no  excuse  for 
appellee  to  say  that  she  had  no  opportunity  to  question  Dr. 
Clark.  When  the  affidavit  of  Mr.  Olds  was  presented,  appel- 
lee had  the  choice  of  alternatives.  She  could  accept  the  affi- 
davit as  being  the  testimony  of  Clark  and  go  on  with  tne 
triaL  If,  however,  the  affidavit  did  not  present  all  of  the 
testimony  she  desired  to  elicit,  she  could  have  submitted  to 
a  continuance  and  thus  could  have  obtained  the  testimony  in 
such  form  as  would  have  permitted  her  to  introduce  the  im- 
peaching testimony.  She  accepted  the  former,  and,  having 
done  so,  she  cannot  extend  the  force  of  the  testimony  thus 
produced. 

It  was  suggested  in  oral  argument  that  the  record  shows 
that  the  testimony  of  Dr.  Shanklin  did  not  get  to  the  jury. 
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We  cannot  so  read  the  record.    The  record  shows  that 
7.    in  the  early  examination  the  same  questions  were 

asked  Dr;  Shanklin,  and  upon  objection  that  Dr. 
Clark's  testimony  had  not  been  introduced  the  questions  were 
withdrawn:  Afterwards,  as  appears  in  the  record,  in  the 
regular  examination  of  Dr.  Shanklin,  the  questions  were 
asked,  objections  made,  the  objections  overruled,  exceptions 
taken,  the  answer  given,  and  the  motion  to  strike  out  made, 
which  was  overruled  and  exceptions  taken.  It  was  apparent 
that  this  was  done  in  open  court,  and  no  showing  made  that 
it  was  not  made  in  the  full  presence  of  the  jury,  and  as  a 
I)art'  of  the  regular  order  of  proceedings.  There  is  a  sug- 
gestion in  the  ruling  of  the  court  in  the  motion  to  strike  out 
the  answer  that  something  had  not  been  read  to  the  jury; 
but,  taken  in  connection  with  the  questions  and  objections, 
this  remark  clearly  had  reference  to  the  affidavit  of  the  testi- 
moiiy  of  Dr.  Clark,  and  not  to  the  questions  propounded  to 
th^  witness  and  the  answers  given  thereto.  The  testimony 
of  Dr.  Clatfc  was  very  important,  and  the  testimony  of  Dr. 
Shanklin  \^ent  directly  to  the  point  of  discrediting  him.  The 
admission  of  this  testimony  of  Dr.  Shanklin  was  error,  and, 
in  view  of  the  verdict  returned,  we  cannot  say  that  it  was 
harmless.  There  are  other  questions  presented,  but  in  our 
view  of  the  case  it  is  unnecessary  for  us  to  pass  upon  them. 
Judgment  reversed. 

Myers,  Roby,  Rabb  and  Comstock,  JJ.,  concur;  Watson, 
J.,  dissents. 

Dissenting  Opinion. 

Watson,  J. — The  main  opinion  holds  that  it  was  error  for 
the  trial  court  to  permit  the  appellee  to  contradict  the  affi- 
davit filed  to  postpone  the  trial  of  this  cause  by  proving  that 
Dr.  J.  T.  Clark  had  made  a  different  statement  than  the  affi- 
davit purported  that  he  would  testify  to  if  present.  The 
affidavit  stated  that  if  Clark  were  present  he  would  testify  as 
follows:     **That  said  Clark  made  an  examination  of  said 
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plaintiff  immediately  or  within  a  few  days  of  the  alleged  ac- 
cident, and  that  he  likewise,  in  company  with  other  physi- 
cians, made  an  examination  of  her  on  or  about  February  20, 
1905;  that  he  made  a  careful  examination  of  said  plaintiff 
at  both  of  the  times  that  he  examined  her  bs  aforesaid,  and 
that  he  did  not  find  any  injury  to  the  plaintiff  or  any  dis- 
ease with  which  she  was  suffering;  and  that  from  his  said 
examination  he  would  testify  that  she  was  well  and  suffering 
from  no  physical  injury  at  the  time  of  his  examination." 

Appellee,  to  avoid  a  continuance,  admitted  that  said  Clark 
would  testify  to  the  facts  contained  in  said  affidavit  as  being 
true.  Afterwards,  on  the  trial,  appellant  introduced  in  evi- 
dence said  afiidavit.  Dr.  Shanklin,  a  witness  for  appellee, 
testified  that  he  was  present  at  the  examination  of  appellee, 
and  answered  as  to  a  conversation  with  Dr.  Clark  as  follows : 
"Q.  What,  if  anything,  did  Dr.  Clark  say  at  the  time  you 
made  the  examination  with  him  on  the  evening  of  October 
18,  1904,  as  to  the  condition  of  her  back?"  To  which  wit- 
ness replied,  over  objection  of  appellant :  ' '  On  the  way  back, 
driving  back  with  the  doctor,  he  said  my  diagnosis  was  cor- 
rect. I  told  him  what  my  diagnosis  was,  and  he  said :  *  That 
is  correct  as  far  as  I  can  see.'  "  Dr.  Shanklin  further  tes- 
tified that  he  had  told  Dr.  Clark  his  diagnosis  of  the  case, 
and  that  he  told  him  the  same  as  he  had  testified  to  upon  the. 
witness-stand.  The  appellant  objected  to  the  question,  and 
moved  to  strike  out  the  answer  thereto,  for  the  reason  that 
the  question  and  answer  could  only  be  admissible,  if  admissi- 
ble at  all,  as  tending  to  impeach  Dr.  Clark,  and  for  the  fur- 
ther reason  that  Dr.  Clark  had  not  testified  in  said  case  and 
no  foundation  had  been  laid  to  impeach  him.  This  affidavit 
was  filed  under  §419  Bums  1908,  §410  R.  S.  1881,  which 
provides  in  part  as  follows:  **If,  thereupon,  the  adverse 
party  will  consent  that,  on  the  trial,  the  facts  shall  be  taken 
as  true,  if  the  absent  evidence  is  written  or  documentary, 
and,  in  case  of  a  witness,  that  he  will  testify  to  said  facts  as 
true,  the  trial  shall  not  be  postponed  for  that  cause;  and. 
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in  such  case,  the  party  against  whom  such  evidence  is  used 
shall  have  the  right  to  impeach  such  absent  witness,  as  in 
case  where  the  witness  is  present  or  his  deposition  is  used." 

I  am  not  unmindful  that  ordinarily  there  are  other  ways 
known  to  our  practice  by  which  a  witness  may  be  impeached. 
One  way  is  provided  by  §532  Bums  1908,  §508  R.  S.  1881, 
another  by  showing  that  the  general  moral  character  of  the 
witness  for  truth  and  veracity  is  bad. 

It  is  wdthin  the  power  of  the  legislature  to  provide  other 
and  different  modes  by  which  a  witness  may  be  impeached 
and  which  is  provided  in  §419,  supra,  when  it  provides  that 
an  absent  witness  may  be  impeached,  **as  in  case  where  the 
witness  is  present  or  his  deposition  is  used." 

When  a  party  admits  that  the  affidavit  contains  certain 
facts,  which  the  absent  witness,  if  present,  would  testify  to, 
he  cannot  introduce  proof  showing  that  the  witness  made 
different  or  contradictory  statements  on  different  occasions, 
unless  the  statute  authorizes  the  contradiction  in  this  man- 
ner. Hence,  wherever  the  common-law  rule  prevails,  the  af- 
fidavit cannot  thus  be  contradicted. 

In  Missouri,  the  statutes,  as  in  the  State  of  Indiana,  au- 
thorize the  disproval  of  the  facts  stated  in  the  affidavit  by 
showing  that  such  absent  witness  made  contradictory  state- 
ments. In  the  case  of  State  v.  Miller  (1878) ,  67  Mo.  604,  the 
court  said:  ''Before  the  trial  commenced  defendant  applied 
for  a  continuance  and  filed  his  affidavit,  stating  the  absence 
of  Zac.  Winn,  who  had  been  summoned  as  a  witness  in  his 
behalf,  and  what  facts  he  would  testify  to  if  present.  The 
prosecuting  attorney  then  admitted  that,  if  present,  Winn 
would  so  testify.  Thereupon  the  court  overruled  the  motion 
and  ordered  the  trial  to  proceed.  After  defendant  closed 
his  evidence,  having  read  to  the  jury  his  affidavit  for  a  con- 
tinuance as  containing  the  testimony  of  Winn,  the  state  was 
permitted  to  introduce  a  witness  to  testify  to  statements 
made  by  said  Winn  while  testifying  in  the  Green  case  [State 
V.  Oreen  (1877),  66  Mo.  631],  contradicting  some  of  the  facts 
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which  defendant's  afiSdavit  alleged  that  Winn  would  testify 
to.  Defendant  objected,  because  no  foundation  had  been 
laid  for  contradicting  Winn  in  that  manner.  The  act  of 
February,  1875,  expressly  authorizes  a  contradiction  in  that 
mode.*' 

In  my  view  of  the  provision  in  §419,  supra,  and  in  the 
light  of  the  case  just  cited,  the  trial  court  did  not  err  in  per- 
mitting Dr.  Clark  so  to  testify,  and  this  cause  should  be  af- 
firmed. 


On  Petition  for  Rehearing. 

Hadley,  J. — In  their  petition  for  a  rehearing,  counsel  for 
appellee  insist  that  the  record  shows  that  the  t^timony  of 
Dr.  Shanklin  referred  to  in  the  opinion  did  not  go  to  the 
jury.  The  record  is  plain,  and  the  testimony  appears  in  the 
regular  order  of  the  examination  of  the  witness;  the  last 
preceding  question  being  in  regard  to  the  fees  of  the  physi- 
cian. Then  follow  the  questions,  objections  and  answers  in 
regular  order,  with  no  intimation  in  the  record  that  the  jury 
had  been  withdrawn.  The  ambiguous  remark  of  the  court, 
**  Well,  it  has  not  been  read  to  the  jury  yet,"  cannot  be  held 
to  contradict  the  showing  on  the  face  of  the  record.  As  sug- 
gested by  appellant,  the  remark  could  not  refer  to  the  testi- 
mony of  Dr.  Shanklin,  since  his  testimony  was  not  being 
read.     He  was  present  and  testifying  orally. 

It  is  also  insisted  by  appellant 's  counsel  that  the  evidence 
was  competent,  and  some  Missouri  cases  are  cited,  and  the 
statement  made  that  the  statute  is  like  the  statute  of  Indiana. 
The  Missouri  statute,  upon  which  the  decisions  cited  are 
based,  is  essentially  different  from  ours.  Section  3596  of  the 
practice  act  of  Missouri,  after  providing  for  the  reading  of 
the  affidavit  for  continuance  in  evidence,  provides:  "And 
the  opposite  party  may  disprove  the  facts  disclosed,  or  prove 
any  contradictory  statements  made  by  such  absent  mtness  in 
relation  to  the  matter  in  issue  and  on  trial."     Under  this 
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statute,  the  decisions  cited  are  correct,  but  it  will  be  seen 
that  they  would  not  be  authority  under  our  statute. 

Rehearing  denied. 

Roby,  C.  J.,  Comstock,  Myers,  Rabb  and  Iladley,  JJ., 
concur;  Watson,  J.,  dissents. 


Williamson  et  al.  v.  Shank. 

[No.  6,004.     Filed  January  31,  1008.     Uebearing  denied  March  13, 
1908.    Transfer  denied  April  10,  1908.] 

1.  Pleading. — Complaint. — Theory. — Mechanics'  Liens. — Where  one 
paragraph  of  a  complaint  alleged  that  defendants  were  the  own- 
ers of  a  certain  lot,  and  that  plaintilT  furnished,  to  their  con- 
tractor, materials  used  in  a  dwelling  on  such  lot ;  the  second,  that 
defendant  Nyce  was  the  owner  of  the  lot,  and  that  plaintiff  fur- 
nished such  material  to  a  contractor  employed  by  Nyce's  agent, 
and  the  third,  that  Nyce  was  the  owner  of  the  lot  and  that,  by  his 
conduct,  he  is  e8topi)ed  from  denying  liability  for  the  materials 
used  in  the  erection  of  the  house,  such  paragraphs  proceed  upon 
sufficiently  definite  theories,    p.  514. 

2.  Same. — Complaint — Mechanics*  Liens, — Use  of  Materials  Fur- 
nished.— ^Paragraphs  of  a  complaint  for  the  foreclosure  of  a  me- 
chanic's lien,  alleging  that  the  material  sued  for  was  furnished 
to  a  contractor  employed  by  defendants,  and  that  such  material 
was  sold  to  be  used,  and  was  used  in  defendant's  house,  sufficient- 
ly shows  for  whose  use  the  material  was  sold.    p.  515. 

3.  Mechanics'  Liens. — Statutes. — Construction. — Real  Property. — 
Mechanics'  lien  statutes  are  construed  according  to  the  require- 
ments of  giving  substantial  Justice;  and  such  liens  ordinarily, 
though  not  in  Indiana  (§8295  Burns  1908,  Acts  1899,  p.  569),  are 
not  permitted  upon  a  building,  except  in  connection  with  some 
interest  in  the  real  estate  upon  which  such  building  is  situated. 
p.  517. 

4.  Same. — Foreclosure  of. — Action. — A  suit  for  the  foreclosure  of  a 
mechanic's  lien  is  a  proceeding  in  rem,  the  purpose  of  the  mechan- 
ic's lien  statute  (§8295  Burns  1908,  Acts  1899,  p.  569)  being  to 
give  the  laborer,  or  person  furnishing  material,  a  lien  for  such 
work  or  material  upon  the  interest  which  the  person  had  who 
ordered  the  work  done.    p.  517. 

5.  Same. — Foreclosure. — Owner. — Tenant. — ^Where  the  owner  of  a 
lot  placed  a  tenant  In  possession  thereof  for  the  purpose  of  erect- 
ing a  house  thereon,  the  person  furnishing  material  therefor  is 
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entitled  to  a  lien  upon  ttie  building  as  against  the  owner,  as  well 
as  sucli  toiant  Rabb,  J.,  dissenting,  and  holding  that  the  ma- 
terialman has  a  right  to  a  lien  upon  the  lot  also.    p.  517. 

From  Steuben  Circuit  Court ;  Emmet  A.  Bration,  Judge. 

Suit  by  Daniel  Shank  against  Edward  Williamson  and 
others.  Prom  a  decree  for  plaintiff,  defendants  appeal  Af- 
firmed. 

Frank  M.  Powers  and  John  O.  Yeagley,  for  appellants. 
Best  &  Yotter  and  Robert  W.  McBride,  for  appellee. 

CoMSTOCK,  J. — ^Appellee,  Daniel  Shank,  brought  this  suit 
against  appellants  to  foreclose  a  lien  for  materials  famished 
by  him  to  W.  P.  Stowe,  a  contractor,  who  had  contracted 
with  appellant  Williamson  for  the  erection  and  construction 
of  a  dwelling-house  on  lot  No.  64  of  the  original  plat  of  the 
town  of  Angola. 

The  cause  was  put  at  issue,  special  jSndings  made  by  the 
court,  conclusions  of  law  stated  thereon,  and  a  decree  en- 
tered in  favor  of  appellee  for  $357.02. 

The  first  error  assigned  challenges  the  suflBciency  of  each 
paragraph  of  the  complaint.  Upon  this  specification  of  er- 
ror authorities  are  cited  to  the  effect  that  a  pleading 

1.  must  proceed  upon  a  definite  theory,  and  each  theory 
must  be  embraced  in  a  separate  paragraph.  The  com- 
plaint is  in  three  paragraphs.  The  first  proceeds  upon  the 
theory  that  said  lot  No.  64  was  owned  by  said  defendants, 
and  that  the  plaintiff  sold  the  materials  to  W.  P.  Stowe,  who 
had  contracted  with  the  defendants  to  construct  a  dwelling- 
house  on  said  lot.  The  second,  on  the  theory  that  John  W. 
Nyce  is  the  owner  of  said  lot ;  that  Williamson,  as  the  agent 
of  said  Nyce,  entered  into  the  contract  with  Stowe  for  the 
erection  of  a  dwelling-house  on  said  lot ;  that  under  said  con- 
tract the  building  was  erected  and  the  material  for  same  was 
furnished  by  plaintiff  for  said  contractor.  The  third,  upon 
the  theory  that  said  lot  was  the  property  of  John  W.  Nyce. 
and  that  said  Nyce  is  now  estopped  from  denying  liability. 
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or  from  rendering  his  property  not  liable  for  payment  of 
plaintiff's  claim.  Each  of  these  paragraphs  proceeds  upon 
a  definite  theory,  and  the  rule  invoked  is  not  applicable. 

It  is  also  claimed  that  neither  pajragraph  of  the  complaint 

avers  facts  showing  for  whose  immediate  use  or  benefit  the 

materials  were  furnished.      The  first  paragraph  al- 

2.  leges  that  the  plaintiffs  sold  and  delivered  to  W.  F. 
Stowe  lumber  and  other  building  materials  of  the 
value  of  $317.02,  a  bill  of  particulars  of  which  is  filed  with 
the  complaint;  that  at  the  time  said  lumber  and  building 
materials  were  furnished  to  said  Stowe  he  was  engaged,  as  a 
contractor  and  builder,  in  the  construction  for  defendants  of 
a  new  frame  dwelling-house,  on  their  lot  No.  64,  in  the  town 
of  Angola,  Indiana.;  that  said  lumber  and  building  materials 
were  sold  by  this  plaintiff  to  said  Stowe  to  be  used  in  the 
construction  of  said  house,  and  were  used  by  him  in  the  con- 
struction thereof.  With  some  variation  of  expression,  but 
in  substance,  these  allegations  appear  in  the  remaining  two 
paragraphs.     They  are  sufiScient  to  meet  the  objection. 

The  court  stated  as  conclusions  of  law :  (1)  That  plaintiff 
has  a  lien  upon  the  dwelling-house  erected  on  said  lot  No.  64 
by  W.  F.  Stowe  for  the  defendant  Williamson;  (2)  that 
plaintiff  is  entitled  to  a  foreclosure  of  his  lien  on  said  dwell- 
ing-house, exclusive  of  the  real  estate  on  which  said  house 
stands,  for  the  sum  of  $317.02,  as  against  all  the  defendants, 
and  is  entitled  to  have  said  dwelling-house  sold  upon  a  fore- 
closure of  said  Uen  to  satisfy  the  same ;  (3)  that  the  plaintiff 
is  also  entitled  to  recover  his  attorneys'  fees  in  the  sum  of 
$40;   (4)  that  the  plaintiff  is  entitled  to  recover  costs. 

To  each  of  the  foregoing  conclusions  of  law,  each  defend- 
ant separately  excepted,  so  that  the  principal  question  in- 
volved and  discussed  is:    Under  the  facts  specially  fomid* 
and  the  conclusions  of  law,  can  there  be  a  foreclosure  ux>on 
the  building  alone? 

The  court,  among  other  facts,  found  that  on  and  prior  to 
September  1,  1904,  appellant  John  W.  Nyce  was,  and  still 
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is,  the  owner  in  fee  simple  of  said  lot  No.  64;  that  at  said 
time  no  buildings  were  situated  thereon ;  that  the  defendant 
Williamson  is  the  son-in-law  of  Nyee,  and  on  September  1, 
1904,  and  prior  to  that  date,  lived  in  the  same  house  and  ate 
at  the  same  table  as  one  of  his  father-in-law's  family;  that 
on  said  date  Williamson  entered  into  a  written  contract  with 
W.  F.  Stowe  for  the  erection  and  construction  of  a  dwelling- 
house  upon  said  lot,  by  the  terms  of  which  contract  William- 
sion  was  to  furnish  all  the  hardware,  do  the  painting  and 
varnishing,  and  pay  certain  sums  of  money  at  stipulated 
times ;  that  when  said  contract  was  entered  into  the  defend- 
ant Nyce  was  present  and  knew  that  said  house  was  to  be 
eonsttncted  on  said  lot,  and  gave  his  consent  to  Williamson 
to  construct  said  dwelling  thereon,  and  placed  William- 
son in  possession,  for  the  purpose  of  erecting  said  dwelling- 
house;  that  at  said  time  Williamson  was  not  the  owner 
of  any  property  and  had  no  dwelling-house  of  his  own 
in  which  to  live ;  that  at  that  time  Xyce  resided  on  the  oppo- 
site side  of  the  street  and  within  a  short  distance  of  said  lot 
No.  64,  and  during  the  construction  of  said  dwelling-house 
frequently  passed  said  lot,  and  at  all  times  knew  that  the 
dwelling-house  was  being  constructed,  and  that  said  Nyce,  at 
the  request  of  the  defendant,  assisted  in  the  superintendence 
of  the  construction  of  said  house;  that  all  the  money  ever 
received  by  said  Stowe  for  work,  labor  and  material  for  said 
dwelling-house  was  paid  him  by  the  father  of  defendant 
Williamson.  "That  defendant  John  W.  Nyce  never  repre- 
sented or  claimed  to  be  the  owner  of  said  dwelling-house  or 
the  building,  or  that  he  contracted  for  the  same,  and  now 
claims  no  interest  in  said  dwelling-house;"  that  the  ma- 
terials so  furnished  were  reasonably  worth  the  amounts 
charged  therefor,  etc.;  that  the  reasonable  attorneys'  fee 
is  $40. 

The  rights  given  by  mechanics'  lien  statutes  were  formerly 
construed  with  the  strictness  usual  to  statutes  derogatorj^  of 
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the  common  law.  and  while  they  are  still  so  construed 

3.  in  some  states,  the  more  recent  trend  of  the  decisions 
is  toward  a  relaxation  of  the  ancient  strictness.  While 

the  statute  must  be  strictly  followed  in  securing  the  lien,  the 
law  must  be  construed  in  accordance  with  the  principles  of 
substantial  justice.  A  mechanic's  lien  cannot,  ordinarily,  be 
imposed  upon  a  building  unless  in  connection  with  some  es- 
tate or  interest  in  land  on  which  it  is  erected.  4  Current 
Law,  p.  618. 

In  some  states  (Indiana  being  of  the  number)  the  lien  may 
be  imposed  upon  a  house  alone.  Our  mechanics'  lien  statute 
provides  that  **all  persons  •  •  •  furnishing  material 
•  •  *  for  the  erection  •  •  *  of  any  house  •  •  • 
may  have  a  lien  upon  the  house  and  upon  the  interest  of  the 
owner  of  the  land  on  which  it  stands."  §8295  Bums  1908, 
Acts  1899,  p.  569. 

This  statute  provides,  then,  for  a  lien,  first,  upon  the 

house;  second,  upon  the  land.     The  action  is  in  rem.    The 

purpose  of  the  statute  is  to  give  all  persons  perform- 

4.  ing  labor  or  furnishing  material  a  lien  for  all  work 
done  by  them  upon  any  description  of  property  and 

upon  whatever  interest  the  person  who  caused  the  building 
to  be  erected  has.  McGreary  v.  Osborne  (1858),  9  Cal.  119; 
2  Current  Law,  p.  869. 

The  findings  show  that  Williamson  was  the  tenant  of  his 

father-in-law.     That  tenancy,  so  far  as  shown,  has  not  been 

terminated.      The    tenant    was    put    in    possession 

5.  for    at    least     one     purpose,     to     wit,     the     erec- 
tion    of     a     building.      If     it     had     been     agreed 

that  he  was  to  have  the  use  of  the  building  for 
its  erection,  or  was  thus  to  pay  the  rent  in  advance,  he  would 
properly  have  been  deemed  the  agent  of  the  landlord,  and 
the  materialman  would  have  been  entitled  to  his  lien,  and  if, 
without  any  contract  as  to  rent,  the  tenant  was  put  in  posses- 
sion by  the  landlord,  with  the  privilege  of  erecting  a  build- 
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ingy  the  materialman  is  still  entitled  to  his  lien  upon  the 
building.  Under  the  facts  founds  appellee  was  entitled  to 
have  his  lien  foreclosed  against  the  house  alone,  and  neither 
of  the  appellants  can  be  heard  to  complain  of  the  decree. 
McCatiy  v.  Burnet  (1882),  84  Ind.  23;  Masow  v.  Fife 
(1895),  10  Wash.  526,  39  Pac,  140;  Parker  v.  flaK  (1879), 
14  Phila.  619. 

Appellee  has  assigned  cross^enrora,  but  we  are  of  the  opin- 
ion that  the  decree  gives  him  all  to  which  he  is  entitled. 

Judgment  affirmed. 

Boby,  C.  J.,  Hadley,  P.  J.,  Myers  and  Watson,  JJ.,  con- 
cur. 

Dissenting  Opinion. 

Babb,  J. — I  cannot  altogether  concur  in  the  opinion  of  the 
court  in  this  case.  In  my  view  the  facts  found  establish  the 
relation  of  principal  and  agent  between  John  W.  Nyoe  and 
his  son-in-law,  Williamson,  in  the  matter  of  constructing  the 
house  in  questicm.  The  question  of  agency  is  generally  a 
question  of  fact,  and  not  of  law ;  but  where  facts  are  estab- 
lifi^ied  from  which  the  law  will  imply  agency,  then  it  becomes 
a  question  of  law  for  the  court.  Are  the  facts  shown  by  the 
special  findings  in  this  case  such  that  the  law  will  imply 
from  them  that  appellant  Williamson,  in  the  construction  of 
the  house  on  Nyce's  land,  acted  as  Nyce's  agent? 

It  may  be  conceded  that  knowledge  on  the  part  of  the  own- 
er of  real  estate  that  a  stranger  is  erecting  a  permanent 
structure  on  his  land  wiU  not  create  the  relation  of  princi- 
pal and  agent  between  the  parties,  nor  give  the  contractor, 
with  the  stranger,  for  the  construction  of  the  building,  a 
right  to  a  lien  on  either  the  land  or  the  building.  It  may 
also  be  conceded  that  if  the  owner  of  the  land  passively  con- 
sents to  the  erection  of  such  structure,  such  knowledge  and 
consent  will  not  create  such  relation,  nor  give  such  right. 
But  the  special  findings  in  this  case  go  further  than  this. 
They  not  only  find  that  Nyce  had  knowledge  of,  and  gave  his 
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consent  to,  the  erection  of  the  building  on  his  lot  by  Wil- 
liamson, but  they  find  that  he  put  Williamson  in  the  posses- 
sion of  the  lot  for  the  express  purpose  of  erecting  thereon 
the  dwelling-house  in  question. 

It  has  been  the  law  from  the  days  of  the  Hornbooks  to  the 
present  that  permanent  structures  erected  upon  land  become 
a  part  of  the  freehold,  unless  there  is  some  contract  between 
the  owner  of  the  land  and  the  party  erecting  the  structure, 
or  some  special  statute  that  takes  the  particular  case  out  of 
the  operation  of  the  rule.  The  dwelling-house  erected  by 
Williamson  on  Nyce's  lot,  under  the  circumstances  shown  in 
this  case,  attached  to  the  freehold  and  became  a  part  of  it. 
A  conveyance  of  the  lot  by  John  W.  Nyce  would  carry  with 
it  the  dwelling-house. 

The  dwelling-house  became  by  operation  of  law  his  prop- 
erty, as  much  so  as  the  lot  itself.  He  is  presumed  to  know 
the  law,  and  to  know  that  when  Williamson  built  the  house 
on  his  lot  that  it  was  built  for  him  and  became  his  property. 
The  finding  that  Nyce  put  Williamson  in  possession  of  the  lot 
for  the  purpose  of  building  the  house  thereon  is  in  legal  ef- 
fect a  finding  that  Nyce  put  Williamson  in  possession  for 
the  purpose  of  building  a  house  thereon  for  Nyce,  because  it 
comes  to  that.  The  further  finding  of  the  court  that  Nyce 
is  not  now  claiming  the  building  is  without  force.  He  is 
claiming  the  lot,  and  the  house  is  an  inseparable  part  of  the 
lot;  and  he  is  in  this  court  contesting  the  right  of  the  ap- 
pellee to  a  lien  on  either  the  house  or  the  lot.  From  the  fact 
that  appellant  Nyce  placed  appellant  Williamson  in  posses- 
sion of  the  lot  for  the  purpose  of  erecting  the  house  thereon, 
it  follows  as  a  legal  conclusion  that  what  Williamson  did  in 
pursuance  of  that  purpose  he  did  as  the  agent  of  the  owner 
of  the  lot.  Jones  v.  PotJiast  (1880),  72  Ind.  158;  Thompson 
V.  Shepard  (1882),  85  Ind.  352;  Cannon  v.  Helfreck  (1884), 
99  Ind.  164;  Ooss  v.  Helhing  (1888),  77  Cal.  190,  19  Pac. 
277;  Lengelsen  v.  McGregor  (1904),  162  Ind.  258. 

The  appellee  has  assigned  as  cross-error  the  conclusion 
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of  law  stated  by  the  court  that  appellee  was  entitled  to  a 
foreclosure  of  his  lien  against  the  house  exclusive  of  the  real 
estate.  I  think  the  court  erred  in  this  conclusion,  and  that 
appellee  was  entitled,  upon  the  facts  found,  to  the  fore- 
closure of  his  lien  against  both  the  building  and  the  lot  upon 
which  it  stood.     I  think  the  crass-errors  should  be  sustained. 


Indianapolis  Traction  &  Terminal  Company 
v.  holtsclaw. 

[No.  COOl.    Filed  December  11,  1J)07.    Rehearing  denied  February' 
20,  1908.    Transfer  denied  April  10,  1908.] 

1.  Pleading. — Complaint. — Master  and  Sen-ant, — Street  Railroads. 
—Negativing  AsHumption  of  Risk. — A  complaint  by  the  conductor 
of  a  street-car  against  his  company  for  negligence  in  maintaining 
its  tracks  too  close  to  a  telegraph  pole,  whereby.  In  the  discharge 
of  his  duty,  he  was  severely  injured,  alleging  that  plaintiff  had 
no  knowledge  of  the  dangerous  proximity  of  such  pole  to  the 
track,  necessarily  implies  that,  by  the  exercise  of  ordinary  care, 
plaintiff  could  not  have  discovered  such  peril,    p.  525. 

2.  Tbial.  —  Verd  ict. — Oen  era  I. — In  terroga  tories. — In  ferences, — The 
answers  to  the  interrogatories  to  the  jury  control  the  general  ver- 
dict only  when  they  are  in  irreconcilable  conflict  therewith  upon 
any  supposable  state  of  the  evidence  within  the  issues,  all  reason- 
able inferences  being  indulged  in  support  of  the  general  verdict, 
and  none  in  favor  of  such  answers,    p.  52G. 

3.  Masteb  and  Servant. — Safe  PUiee. — It  is  the  master's  duty  to 
exercise  reasonable  care  in  furnishing  his  servant  a  safe  place  in 
which  to  work.    p.  527. 

4.  Same. — Assumption  of  Risk. — ^The  servant  assumes  the  risk  of 
all  known  or  unknown  dangers  necessarily  Incident  to  the  service, 
and  of  all  dangers  reasonably  apparent  or  open,  though  they  are 
not  incident  to  the  service,    p.  527. 

5.  Same. — Assumptiofi  of  Risk. — Late  and  Fact. — ^When  the  ad- 
mitted facts  admit  of  but  one  reasonable  inference,  the  question 
of  assumption  of  risk  is  for  the  court ;  but  where  the  facts  admit 
of  two  inferences,  the  question  is  for  the  jury.    p.  528. 

6.  Same. — Unsafe  Place. — "Open  and  Apparent**  Dangers, — ^A  dan- 
ger is  "open  and  apparent"  which  the  servant,  by  the  exercise  of 
ordinary  care,  can  discover,    p.  529. 
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7.  Master  and  Sebvant. — Safe  Place, — Presumptions, — ^The  serv- 
ant has  the  right  to  assume,  until  he  discovers,  or  should  discover 
the  contrary,  that  the  master  has  fulfilled  his  duty  in  providing 
a  safe  place  for  the  sei-vant  to  work.    p.  529. 

8.  Street  Railroads. — Obstacles  Near  Track.^Assumptlon  of  Risk. 
— Contrihuiorif  Negligence, — Questions  for  Jury, — Whether  a 
street  railroad  company  was  negligent  in  building  its  track  so 
near  a  telephone  pole  that  the  step  along  the  side  of  a  summer 
car  passed  within  twelve  or  thirteen  inches  of  such  pole,  and 
whether  a  conductor  who,  while  in  the  discharge  of  his  duties, 
had  passed  such  pole,  in  the  daytime,  many  times  a  day  for  sev- 
eral weeks,  and  who  was  Injured  thereby  while  discharging  his 
duties,  assumed  the  risk  of  the  dangers  thereof,  and  whether 
such  conductor  was  guilty  of  contributory  negligence  with  re- 
spect to  his  passing  such  pole,  are  questions  for  the  jury. 
Veto  York,  etc.,  R,  Co,  v.  Ostman,  146  Ind.  452,  and  Pennsylvania 
Co.  V.  Finney,  145  Ind.  551,  distinguished,    p.  529. . 

9.  Same. — Construction  of  Road,— Safe  Place. — ^A  street  railroad 
company  is  under  the  duty  of  anticipating  the  movements  of  its 
employes  in  the  discharge  of  their  duties,  and  of  constructing  its 
road  with  reference  thereto,    p.  539. 

10.  Trial. — Instructions, — Master  and  Servant, — Safe  Place. — 
Street  Railroads. — An  instruction,  in  an  action  by  a  conductor 
against  his  street  railroad  company,  for  Injuries  received  by  a 
collision  with  a  telephone  pole  too  near  the  track,  that  If  plaintiff 
did  not  know,  and  by  the  use  of  ordinary  care,  could  not  have  dis- 
covered, that  such  pole  was  so  close  that  it  was  dangerous,  plain- 
tiflT  should  recover,  is  not  defective,  for  not  stating  that  if 
plaintiflT  knew  or  should  have  known  that  there  was  a  probability 
or  possibility  of  Injury  therefrom  he  could  not  recover,    p.  541. 

11.  Same. — Instructions, — Master  and  Servant, — Assumption  of 
Risk, — ^An  instruction,  in  an  action  by  the  servant  against  his 
master,  that  the  servant  does  not  assume  risks  which  are  not 
reasonably  and  fairly  incident  to  the  service  which  he  has  under- 
taken. Is  not  misleading,    p.  541. 

12.  Same. — Instructions. — Master  and  Servant, — Proof  of  Case. — 
An  instruction.  In  a  personal  injury  case,  that  the  plaintiff,  to 
recover,  must  establish,  by  a  i)reponderance  of  the  evidence,  that 
he  received  the  alleged  injuries,  or  some  part  therof,  and  that 
the  alleged  negligence  of  defendant  was  the  proximate  cause 
thereof,  is  not  a  mandatory  instruction,  and  when  considered  with 
other  correct  instructions,  fairly  presents  the  case  to  the  Jury, 
p.  542. 

13.  Evidence. — Rrlative  Distance  of  Ohjccts  from  Street  Railroad 
Track. — In  an  action  by  a  conductor  of  a  street-car  against  his 
company  for  injuries  sustained  in  a  collision  with  a  t€*lephone 
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pole  standing  too  near  the  track,  it  Is  not  erroneous  to  exclude  :i 
question  asking  if  tlie  bridge  near  the  pole  was  as  near  the  track 
as  the  pole,  since  the  conductor  had  a  right  to  assume  that  the 
pole,  as  well  as  the  bridge,  was  not  so  near  as  to  cause  a  coUislon. 
p.  542. 

Prom  Superior  Court  of  Marion  County  (66,555) ;  James 
M.  Leathers,  Judge. 

Action  by  Newton  P.  Holtsclaw  against  the  Indianapolis 
Traction  &  Terminal  Company  and  another.  Prom  a  judg- 
ment on  a  verdict  for  plaintiff  for  $5,000,  a^inst  such  com- 
pany, it  appeals.  (On  motion  to  dismiss  appeal,  see  40  Ind. 
App.  311.)     Affirmed. 

P.  Winter  and  W.  H.  Latta,  for  appellant. 
Cassius  C.  Hadley,  F.  C,  Oroninger  and  Charles  8,  WUt- 
sie,  for  appellee. 

Babb,  J. — The  appellee  was  in  the  employ  of  the  appellant 
as  a  conductor  on  a  street-car  running  over  the  West  Michi- 
gan street  line  in  the  city  of  Indianapolis.  His  emplo3rmeDt 
began  some  time  in  the  month  of  June,  1903,  and  continued 
until  August  3  of  that  year.  Appellant's  West  IVIichigan 
street  line,  over  which  the  appellee's  car  operated,  extended 
from  Blake  street,  in  said  city,  to  Haughville,  a  distance  of 
perhaps  two  miles,  and  crossed  White  river.  The  street-car 
track  approaching  the  bridge  over  White  river  is  laid  for  a 
considerable  distance  upon  a  high  embankment  sixty  feet 
wide.  Over  this  embankment,  prior  to  the  construction  of 
the  appellant's  road,  the  Central  Union  Telephone  Company 
had  erected  a  line  of  poles.  These  poles  were  thirty  feet 
high  and  fourteen  inches  in  diameter,  and  supported  the 
telephone  wires.  Appellant's  street-car,  on  this  line,  in 
charge  of  the  appellee,  was  a  large,  open  car,  with 
the  seats  extending  crosswise  the  full  width  of  the  car, 
and  no  means  provided  for  the  passage  of  persons  up  and 
down  the  length  of  the  car  inside  of  the  body  of  the  car.  A 
running-board  extended  along  the  outside  of  the  car  its  full 
length.     This  running-board  was  about  six  inches  wide,  was 
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located  about  eighteen  inches  below  the  floor  of  the  car,  and 
extended  outside  of  the  body  of  the  car  ten  and  one-half 
inches.  There  were  stanchions,  about  four  inches  square, 
extending  from  the  floor  of  the  car  to  the  roof,  at  the  end  of 
each  seat,  and  on  the  outside  of  these  stanchions  were  metal 
handholds,  extending  up  and  down  the  stanchions  a  distance 
of  about  three  feet,  and  out  from  the  face  of  the  stanchions 
about  four  inches.  The  running-board  was  intended  to  ac- 
commodate the  conductor  in  passing  from  one  end  of  the  car 
to  the  otiher,  collecting  fares,  and  in  the  performance  of 
other  duties  appertaining  to  his  employment.  His  posi- 
tion upon  the  car,  when  not  engaged  otherwise,  was  on 
the  rear  platform,  from  where  he  controlled  the  operation  of 
the  car  by  means  of  signals  to  the  motorman,  who  occupied 
the  front  platform.  A  bar  extended  from  the  front  to  the 
rear  of  the  platform,  just  below  the  roof  of  the  car,  to  which 
were  attached  handles,  by  means  of  which  a  register  of  fares, 
located  at  the  front  end  of  the  car,  was  operated  by  the  con- 
ductor. In  operating  this  attachment  the  conductor  was 
compelled  to  reach  above  his  head  to  take  hold  of  those  han- 
dles, and  pull  them  to  register  the  fares.  The  running- 
board  was  also  designed  to  accommodate  passengers  when 
the  car  was  so  crowded  that  there  was  not  enough  seats  with- 
in the  car  for  all  desiring  passage.  In  constructing  the  road 
the  track  had  been  so  laid  that  it  came  within  three  feet  of 
one  of  the  poles  along  this  embankment  located  about  three 
hundi^  feet  west  of  Caldwell  street,  said  street  being  the 
last  street  on  the  appellant's  line  going  west  before  reaching 
the  bridge  over  White  river.  In  passing  this  telephone  pole 
the  running-board  of  the  street-car  came  within  twelve 
or  thirteen  inches  of  the  pole.  It  was  usual  for  appellant's 
street-car  imssing  over  this  line  to  run  at  a  high  rate  of 
speed  over  the  space  intervening  between  Caldwell  street  and 
the  first  street  on  the  opposite  side  of  the  river,  there  being 
no  points  intervening  along  the  line  at  which  passengers 
would  ordinarily  desire  to  get  on  or  oflf  the  car.     About  6 :30 
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o'clock,  on  the  morning  of  August  3,  while  appellant's  car 
in  charge  of  the  appellee  was  passing  at  a  rapid  rate  of  speed 
over  this  grade,  and  while  appellee  was  passing  along  the 
side  of  the  car  on  said  running-board,  in  the  discharge  of  his 
duties  as  conductor,  collecting  and  registering  fares,  his  body 
collided  with  this  telephone  pole,  and  he  was  knocked  from 
the  car  and  very  severely  injured.  To  recover  damages  for 
this  injury  he  instituted  this  action  against  the  appellant  and 
the  telephone  company. 

The  complaint  was  in  two  paragraphs.  In  the  first  he 
charged  the  telephone  company  with  negligence  in  erecting 
their  poles  in  such  proximity  to  the  street-car  tracks  as  to 
endanger  the  employes  of  the  appellant  company  in  the  per- 
formance of  their  work  on  the  cars,  and  charged  both  de- 
fendants with  negligence  in  maintaining  the  pole  in  such 
dangerous  proximity  to  the  street-car  line.  The  second 
paragraph  of  the  complaint  was  precisely  the  same  in  this 
respect,  except  that  it  charged  the  appellant  with  construct- 
ing its  car  lines  in  dangerous  proximity  to  the  telephone 
pole.  Appellant's  demurrer  for  want  of  facts  to  the  first 
paragraph  of  the  complaint  was  overruled.  No  demurrer 
was  filed  to  the  second.  The  case  was  put  at  issue,  a  jurj' 
trial  had,  resulting  in  a  general  verdict  in  favor  of  the  tele- 
phone company  against  appellee,  and  a  general  verdict  in 
favor  of  appellee  against  the  appellant,  and  with  the  general 
verdict  answers  to  certain  interrogatories  propounded  were 
returned  by  the  jury.  Motion  was  made  in  the  court  below 
by  appellant  for  a  judgment  in  its  favor  on  the  answers  to 
the  interrogatories,  which  was  overruled,  as  was  also  appel- 
lant's motion  for  a  new  trial.  The  rulings  of  the  court  on 
the  demurrer  to  the  first  paragraph  of  the  complaint,  on  the 
motion  for  a  judgment  in  favor  of  appellant  on  the  answers 
to  the  interrogatories,  and  on  appellant's  motion  for  a  new 
trial,  are  assigned  as  error  here.  The  sufficiency  of  the  sec- 
ond paragraph  of  the  complaint  is  also  tested  by  an  assign- 
ment of  error. 
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It  is  urged  against  the  sufficiency  of  both  paragraphs  of 
the  complaint  that  their  averments  fail  to  negative 

1.  the  ability  of  the  appellee  to  discover  the  danger  of 
collision  with  the  telephone  pole  by  the  exercise  of 
reasonable  care  and  diligence  on  his  part.  In  each  para- 
graph of  the  complaint  it  is  substantially  averred  that  at  the 
time  appellee  was  injured  he  had  no  knowledge  of  the  dan- 
gerous proximity  of  the  telephone  pole  to  the  street-car 
track.  These  allegations  carry  with  them  the  necessary  im- 
plication that  the  peril  could  not  have  been  discovered  by 
the  exercise  of  ordinary  care  on  appellee's  part,  and  was 
sufficient  on  demurrer.  Consolidated  Stone  Co,  v.  Summit 
(1899),  152  Ind.  297 ;  Evansville,  etc.,  B.  Co,  v.  Duel  (1893), 
134  Ind.  156. 

The  answers  to  interrogatories  returned  by  the  jury  with 
their  verdict  show  that  appellee  continuously  served  as  con- 
ductor on  appellant's  street-car  running  over  West  Michi- 
gan street  during  the  month  of  July,  and  up  to  August  3, 
1902;  that  during  that  time  he  made  205  trips  over  said 
line,  137  of  them  on  car  No.  525,  and  that  the  trips  were 
generally  made  in  the  daytime;  that  on  August  3  he  suf- 
fered the  injuries  described  in  his  complaint  by  coming  in 
contact  with  pole  number  38  of  the  Central  Union  Telephone 
Company,  which  stood  on  the  north  side  of  the  street-car 
track,  while  he  was  engaged  in  his  duties  as  conductor  in 
charge  of  car  No.  525;  that  the  appellee  was  possessed  of 
good  eyesight  during  all  of  said  time,  and  that  the  pole  with 
which  he  collided  stood  in  the  same  position  all  the  time  ap- 
pellee was  posing  over  the  road,  and  was  visible  to  him  in 
a  general  way  as  he  passed ;  that  appellee  did  not  know  arid 
could  not,  by  the  exercise  of  ordinary  care,  have  known  of 
the  position  of  the  telephone  pole  with  reference  to  the  run- 
ning-board of  the  car.  It  is  earnestly  insisted  by  appellant 
that  these  answers  show  a  state  of  facts  that  are  antagonistic 
to  the  general  verdict,  and  that  are  in  irreconcilable  conflict 
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with  it,  and  that  for  this  reason  its  motion  for  judgment  on 
the  answers  to  interrogatories  should  have  been  sustained. 

The  special  findings  or  answers  to  interrogatories  returned 

by  a  jury  with  their  general  verdict  can  only  override  the 

general  verdict  when  both  cannot  stand,  and  the  an- 

2.  tagonism  must  be  apparent  on  the  face  of  the  record 
beyond  possibility  of  being  removed  by  evidence  ad- 
missible under  the  issues,  before  judgment  can  be  given 
against  the  general  verdict,  and  no  presumptions  or  intend- 
ments can  be  indulged  in  favor  of  the  answers  to  interroga- 
tories, but  all  reasonable  presumptions  are  indulged  in  favor 
of  the  general  verdict.  It  is  only  when  the  answers  to  the 
interrogatories  find  that  facts  which  are  necessary  to  sup- 
port the  general  verdict  do  not  exist,  or  that  some  fact  which 
would  defeat  the  plaintiff's  recovery  does  exist,  that  the  an- 
swers to  interrogatories  will  override  the  general  verdict. 
Wright  v.  Chicago,  etc.,  R.  Co.  (1903),  160  Ind.  583;  Con- 
solidated Stone  Co.  v.  Summit,  supra;  Citizens  St.  R.  Co. 
V.  Hoop  (1899),  22  Ind.  App.  78;  Diamond  Plate  Glass  Co. 
V.  DeHority  (1896),  143  Ind.  381;  Hill  v.  Indianapolis,  etc., 
R.  Co.  (1903),  31  Ind.  App.  98. 

Recognizing  these  rules,  the  appellant  still  insists  that  the 
finding  by  the  jury  of  the  facts  that  the  telephone  pole  with 
which  appellee  collided  was  plainly  visible  in  daylight,  that 
the  appellee  had  good  eyesight,  and  that  he  had  passed  the 
pole  over  two  hundred  times,  conclusively  show  that  the  ap- 
pellee, by  the  exercise  of  ordinary  care,  could  have  discov- 
ered the  danger  of  collision  with  the  pole,  and  that  the 
further  finding  by  the  jury  that  the  appellee  could  not,  by 
the  exercise  of  ordinary  care,  have  discovered  the  proximity 
of  the  pole  to  the  running-board  of  the  car  is  not  the  finding 
of  a  fact,  but  a  conclusion  made  by  the  jury,  which  must  be 
ignored  in  considering  the  question.  If  the  appellant  is 
correct  in  its  theory  that  the  existence  of  the  facts  that  the 
telephone  pole  was  an  object  plainly  to  be  seen  from  the  car, 
and  the  opportunities  the  appellee  had  to  observe  its  prox- 
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imity  to  the  railway  track,  are  such  as  not  only  warrant  the 
inference,  but  compel  the  conclusion,  that  by  the  exercise  of 
appellee's  sense  of  sight  he  could  have  determined  the  dan- 
gerous proximity  of  the  pole  to  the  car  on  which  he  was 
riding,  then  we  think  appellant  is  correct  in  claiming  that  it 
was  an  error  to  overrule  its  motion  for  judgment  on  the  an- 
swers to  the  interrogatories.  But  if  appellant  is  in  error  in 
this  theory,  and  the  facts  thus  disclosed  do  not  compel  the 
conclusion  that  the  appellee  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  known  of  the  danger  from  the 
collision  with  the  pole,  then  the  action  of  the  court  was  right 
in  overruling  its  motion,  and  the  whole  theory  of  appellant's 
case,  not  only  with  reference  to  the  ruling  of  the  court  upon 
the  motion  for  judgment  in  its  favor  on  the  answers  to  the 
interrogatories,  but  also  on  its  motion  for  a  new  trial  on  the 
ground  that  the  evidence  was  not  sufKcient  to  sustain  the 
verdict  of  the  jury,  must  fall  to  the  ground,  as  they  both  de- 
pend upon  the  same  hypothesis  to  support  them. 

It  is  a  well  established  rule  governing  the  relation  of  mas- 
ter and  servant  that  the  master  must  exercise  reasonable 
care  and  diligence  to  provide  his  servants  with  a  safe 

3.  place    in .  which    to    work,    and    safe    appliances 
to     work     with.      This     rule     is    so     well    settled 

and  so  well  recognized  that  it  is  unnecessary 
to  cite  authorities  that  declare  it;  and  this  rule  is 
appealed  to  by  the  appellee  to  sustain  his  cause  of  action. 
He  claims  that  this  rule  was  violated  by  the  appellant  in 
constructing  its  road  in  such  dangerous  proximity  to  the 
telephone  pole  that  its  servants,  though  exercising  reason- 
able care,  were  liable,  in  the  discharge  of  the  duties  of  their 
employment,  to  collide  with  the  pole  and  be  injured. 

It  is  also  a  well-established  rule  governing  this  relation 
that  a  servant  in  accepting  employment  from  his  master  as- 
sumes all  hazards  and  dan<?ers  necessarily  incident  to 

4.  the  service,  whether  known  to  him  or  not,  and  that 
he  assumes  all  risks  and  hazards  of  the  service  that 
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are  open  and  apparent  to  him,  whether  they  are  necessarily 
incident  to  the  service  or  otherwise,  and  this  assumption  in- 
cludes not  only  risks  and  hazards  that  are  known  to  him,  but 
such  as  he  could,  by  the  exercise  of  reasonable  diligence  and 
care,  discover.  These  rules  are  so  well  settled  and  recog- 
nized that  it  is  unnecessary  to  refer  to  the  countless  authori- 
ties by  which  they  are  expressed.  These  rules  are  appealed 
to  by  appellant  as  sustaining  its  contention. 

There  is  no  difficulty  whatever  about  the  rules  of  law  that 
govern  the  rights  and  duties  of  master  and  servant  .The 
diflBculty  arises  in  the  application  of  the  rules  to  the  facts. 
In  this  case  the  telephone  pole  with  which  the  appellee  col- 
lided was  plainly  visible.  The  means  and  opportunities  the 
appellee  had  for  discovering  its  proximity  to  the  appellant's 
track,  and  the  danger  to  be  apprehended  from  collision  with 
the  pole  while  thus  passing  along  the  running-board  of  the 
car  in  passing  the  pole,  were  such  as  came  to  him  in  riding 
upon  his  car,  passing  over  the  line  at  this  point,  and  none 
other.  And  the  question  is,  was  he  bound  to  know,  from 
observation  thus  obtained,  of  the  danger? 

If  these  facts  charged  him  with  knowledge  of  the  peril. 

then  it  was  a  question  of  law  for  the  court  to  decide.    If, 

however,   they   were   mere   evidentiary   facts,   from 

5.  which  the  inference  of  the  appellee's  knowledge  of 
the  peril  might  or  might  not  be  drawn  by  reasonable 
men,  then  it  was  a  question  of  fact  for  the  jury.  The  ques- 
tion in  this  respect  is  precisely  analogous  to  the  question  of 
negligence.  If  the  facts  are  such  that  there  is  room  for  men 
of  reasonable  minds  to  draw  but  one  inference  from  them, 
then  it  is  a  question  for  the  court,  but  if  they  are  of  such  a 
character  that  reasonable  men  might  differ  as  to  the  proper 
inference  to  be  drawn  from  them  regarding  the  question  of 
negligence,  then  it  is  a  question  for  the  jury. 

The  question  must  largely  depend  on  what  is  meant  by 
the  terms  **open"  and  ''apparent."     That  is  open  and  ap- 
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parent  which,  by  the  exercise  of  ordinary  care  on  the 

6.  part  of  the  party  charged  with  the  duty  to  exercise 
such  care,  can  be  discovered.     The  only  care  and  the 

only  diligence  that  could  be  required  of  appellee  in  this  case 
was  that  of  observing  this  telephone  pole  as  he  passed  it. 

Would  such  observation  disclose  to  him  the  dangerous 

proximity  of  the  pole  to  the  track?     Could  it  be  said  as  a 

matter  of  law  that  such  observation  would  lead  a  rea- 

7.  sonable  man  to  suppose,  over  the  presumption  that  he 
had  a  right  to  indulge  in,  that  the  company  had  per- 
formed its  duty,  that  the  pole  was  so  close  to  the  track  as  to 
endanger  him  in  the  discharge  of  his  duties  in  a  reasonable 
and  careful  manner  while  passing  along  the  running-board. 

Men's  powers  of  estimating  distances  vary  greatly,  de- 
pendent somewhat  on  natural  ability,  and  more  upon  prac- 
tice.     Mechanics  and  others  whose  business  it  is  to 

8.  make  estimates,  and  to  make  measurements,  natu- 
rally can  estimate  with  greater  accuracy  the  distance 

between  points  than  those  who  are  not  mechanics  or  not  in 
the  habit  of  making  such  measifrements  and  estimates.  If 
two  inexperienced  and  unskilled  men  in  the  ordinary  occu- 
pations of  life,  and  of  ordinary  intelligence,  were  called 
upon  to  make  a  careful  observation  of  the  distance  between 
the  telephone  pole  in  this  case  and  the  track,  after  a  careful 
examination  of  the  location  of  each  and  with  the  thought 
of  correctly  estimating  the  distance  between  the  two,  it  is 
not  improbable  that  both  of  them  would  miss  the  correct  dis- 
tance by  as  much  as  six  inches  or  a  foot.  And  how  could  it 
reasonably  be  contended  that  this  conductor,  passing  this 
pole  at  a  rapid  rate  of  speed,  should  be  able  to  determine 
accurately  the  distance  from  the  riuining-board  to  the  pole, 
whether  it  was  one  foot  or  two?  The  line  of  demarcation 
between  safety  and  danger  was  a  very  narrow  one.  Had 
the  pole  been  six  inches  farther  away  it  probably  would  have 
been  entirely  safe,  and  the  accident  to  app(»ll(»o  would  not 
have  occurred.  Can  it  be  said,  as  a  matter  of  law,  that  ap- 
VoL.  41—34 
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pellee  was  bound  to  know  that  the  pole  was  six  inches  closer 
to  the  track  than  it  reaUy  wasY    We  do  not  think  so. 

Two  cases  are  called  to  the  attention  of  the  court  by  ap- 
pellant that  in  some  measure  tend  to  sustain  its  contention. 
In  one  of  them  {New  York,  etc.,  R.  Co.  v.  Ostman  [1896], 
146  Ind.  452)  the  appellee's  intestate,  a  fireman  upon  the 
appellant's  road,  while  in  the  discharge  of  his  duties  and 
looking  for  signals,  was  killed  by  being  struck  in  the  head 
as  he  came  in  collision  with  a  cattle  chute  placed  within 
thirteen  inches  of  the  cab.  There  was  a  special  verdict  in 
the  ease.  The  special  verdict  disclosed  that  the  fireman  had 
been  in  the  employ  of  the  defendant  for  eighteen  months 
prior  to  his  death,  and  that  during  that  period,  in  the  dis- 
charge of  his  duties,  passed  twice  each  week  the  station 
where  the  accident  occurred,  and  did  switching  work  at  the 
station.  The  jury  found  that  the  appellee's  intestate  did 
not  know,  and  could  not  know,  of  the  hazard  to  which  he 
would  be  subjected  in  passing  the  chute  in  the  manner  he 
did  at  the  time  of  his  fatal  injury.  The  case  was  decided  by 
a  divided  court,  and  it  was  there  held  that  the  special  verdict 
failed  to  support  the  judgment  of  the  court  The  court,  ia 
passing  upon  the  case,  say:  ''The  fact  that  the  jury  found 
that  he  [the  fireman]  did  not  know,  and  could  not  know,  of 
the  hazard  to  which  he  would  be  subjected  in  passing  the 
chute  in  the  manner  he  did,  at  the  time  of  his  fatal  injury, 
has  no  bearing  upon  the  question  of  care  upon  his  part.  It 
is  a  finding  which  is  antagonized  by  the  specific  facts  dis- 
closed by  the  verdict,  and  we  must  accept  them  as  control- 
ling under  such  circumstances.  •  •  •  It  is  urged  by  ap- 
pellee that  the  facts  show  that  her  decedent  did  not  know 
what  distance  the  part  of  the  chute  which  struck  him  was 
from  the  passing  engine.  In  answer  to  this  it  may  be  said 
that  the  means  of  knowing  by  ordinary  care  is  evidence  of 
knowledge.  •  •  •  We  are  of  the  opinion  that,  under 
the  facts  as  they  are  diseased  by  the  finding  in  this  case, 
knowledge  of  the  hazard  or  danger  to  which  it  is  claimed  by 
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the  appellee  that  her  intestate  was  subjected  and  exposed  by 
reason  of  the  location  of  the  cattle  chute  and  the  maniDer  in 
which  it  was  maintained,  must  be  imputed  to  him.  It  is  not 
made  to  appear  by«any  reasonable  inference  that  may  be 
drawn  from  the  specific  facts  found,  that  there  was  free- 
dom from  contributory  negligence  upon  the  part  of  tte  de- 
ceased at  the  time  of  the  accident.  The  special  verdict  does 
not  support  the  judgment."  The  court  in  that  case  had 
under  consideration  a  special  verdict,  in  which,  to  sustain  a 
judgment,  every  fact  necessary  must  be  made  affirmatively 
to  appear,  not  by  way  of  recital,  not  by  the  statement  of 
conclusions  of  law,  but  from  the  finding  of  facts.  No  infer- 
ences are  indulged  in  favor  of  the  party  having  the  affirma- 
tive of  the  issue,  and  it  was  made  at  a  time  when  the  law  re- 
quired that  in  actions  of  this  character  it  was  incumbent 
upon  the  plaintiff  in  the  ease  affirmatively  to  show  that  he 
himself  was  free  from  negligence  contributing  to  his  injury. 
It  was  upon  the  ground  that  the  special  verdict  failed  affirm- 
atively to  show  that  the  appellant  was  free  from  contribu- 
tory negligence  that  the  judgment  of  the  court  was  based. 

Another  case  cited  by  counsel  is  that  of  Pennsylvania  Co. 
V.  Finney  (1896),  145  Ind.  551.  In  that  case  the  appellee,  a 
brakeman,  was  knocked  from  the  ladder  of  a  freight-car  that 
came  in  collision  with  a  water-plug  along  the  defendant's 
track,  and  killed.  It  was  held  by  the  court  that  the  evi- 
dence was  not  sufficient  to  sustain  a  verdict  in  favor  of  the 
plaintiff,  the  point  decided  being  that  the  evidence  failed  to 
show  that  the  brakeman  was  free  from  negligence  contrib- 
uting to  his  injury.  The  evidence  disclosed  that  at  about  11 
o'clock  on  April  5,  1890,  the  brakeman  was  engaged  in  the 
discharge  of  his  duties  on  top  of  the  train,  while  passing  the 
station  of  Columbia  City ;  that  the  train  was  running  at  the 
rate  of  about  fifteen  miles  an  hour ;  that,  under  the  rules  of 
the  company,  after  the  appellee  had  passed  a  station  he  was 
at  liberty  to  return  to  the  caboose ;  that  the  plug  with  which 
the  deceased  collided  was  erected  and  maintained  at  the  Co- 
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lumbia  City  station;  that  deceased  had  passed  the  plug  in 
daylight,  and  had  opportunity  of  seeing  the  same  for  six  or 
seven  months  immediately  prior  to  his  death;  that  it  was 
plainly  visible  for  a  distance  of  one-half  mile ;  that  in  going 
to  the  ladder  to  climb  down  the  appellee  had  his  back  to  the 
crane;  that  he  did  not  look  for  it  at  the  time  of  the  acci- 
dent, or  make  any  effort  to  ascertain  its  presence ;  that  by 
looking  he  could  have  seen  it,  but  that  he  neglected  to  do  so, 
and  that  in  climbing  down  from  the  car  at  the  time  he  did 
he  did  so  of  his  own  volition.  It  was  not  shown  that  any 
duty  called  him  to  the  caboose.  The  court  say,  in  deciding 
the  case :  **  We  are  unable  to  discover,  in  this  cause,  any  evi- 
dence in  the  record  from  which  a  reasonable  inference  can 
fairly  arise,  that  appellee's  decedent  was  in  the  exercise  of 
due  and  ordinary  care  at  the  time  of  the  fatal  accident.  The 
jury  was  not  authorized,  arbitrarily,  without  evidence,  to  in- 
fer the  absence  of  contributory  negligence." 

Since  that,  case  was  decided  the  rule  of  evidence  on  the 
question  of  contributory  negligence  has  been  changed  by  the 
statute,  and  since  those  cases  were  decided  the  Supreme 
Court  of  this  State  has  decided  the  case  of  Baltimore,  etc., 
R,  Co.  V.  Roberts  (1903),  161  Ind.  1,  in  which  the  appellee 
was  injured  by  coming  in  collision  with  a  car  upon  an  ad- 
jacent side-track  in  appellant's  yard,  while  in  the  perform- 
ance of  his  duties  as  a  switchman  in  said  yards,  and  while 
standing  in  the  stirrup  at  the  side  of  one  of  appellant's 
freight-cars  and  holding  to  a  handhold,  which  was  the 
necessary  and  proper  way  for  him  to  ride  and  to  be  while 
performing  his  work.  Appellee  had  been  in  appellant's 
employ  about  six  weeks,  and  had  passed  through  the 
switch  yard  a  number  of  times,  but  had  never  seen  cars 
standing  opposite  each  other  upon  the  two  side-tracks  at  the 
point  where  he  was  injured.  The  ground  of  the  action  was 
the  negligence  of  appellant  in  constructing  its  side- 
tracks in  the  switch  yard  so  clase  together  that  danger  of 
injury  to  employes  riding,  as  the  appellee  was  doing,  by 
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their  coining  in  collision  with  cars  upon  adj<icent  side-tracks, 
was  reasonably  to  be  apprehended.  It  was  contended  that 
the  evidence  affirmatively  showed  that  the  danger  in- 
curred was  one  of  the  risks  assumed,  and  that  the  appel- 
lee could  see  the  proximity  of  the  side-tracks  and  was  charge- 
able with  notice  of  the  danger.  The  court,  in  passing  upon 
the  question,  say:  ** Appellant's  contention  that  appellee  is 
shown  by  the  evidence  to  have  assumed  the  hazard  due  to 
appellant's  negligence  is  not  sustained.  Neither  is  the  claim 
that  the  facts  establish  that  he  was  guilty  of  contributory 
negligence."  And  among  the  cases  cited  by  the  court  and 
quoted  from  as  sustaining  the  decision  of  the  court  is  the 
case  of  Johnston  v.  Oregon,  etc.,  R.  Co,  (1892),  23  Ore.  94, 
31  Pac.  283,  in  which  the  supreme  court  of  Oregon  say: 
"The  servant  is  expected  to  observe  such  objects  only,  in  the 
absence  of  notice,  as  would  in  an  instant  convince  him  of 
their  danger.  It  is  not  expected  of  a  switchman  that  he 
should  carefully  measure  the  distance  between  a  switch  tar- 
get and  the  rail.  This  is  the  duty  of  the  master,  and  the 
servant  has  the  right  to  assume  that  the  target  or  other  ob- 
struction is  at  a  reasonably  safe  distance  in  the  absence  of 
anything  to  excite  special  apprehension  of  danger.  Whalen 
V.  Illinois,  etc.,  Coal  Co.  (1885),  16  111.  App.  320.  And  if 
he  knew  that  the  target  was  but  four  feet  from  the  track,  he 
might  then  not  be  aware  of  the  imminent  danger.  *One  may 
know  the  facts  and  yet  not  understand  the  risk.'  "  In 
the  case  of  Baltimore,  etc.,  K,  Co.  v.  Roberts,  supra,  at 
page  14,  the  court  say:  **So  it  may  be  said  in  regard 
to  appellee,  for,  in  the  absence  of  knowledge  to  the 
contrary,  he  was  not  in  duty  bound  to  go  upon  a  search  and 
ascertain  by  measurements  or  otherwise  whether  the  tracks 
in  controversy  were  so  close  to  each  other  as  to  render  them 
unsafe  for  the  operation  of  cars  by  the  servants  of  appellant 
thereover.  He  had  the  right,  unless  admonished  to  the  con- 
trary, to  assume  that  the  tracks  were  a  reasonably  safe  dis- 
tance from  each  other,  and  to  act  upon  that  assumption." 
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In  the  case  of  Pittsburgh,  etc,  R.  Co,  v.  Parish  (1902), 
28  Ind.  App.  189,  91  Am.  St.  120,  the  appellee's  intestate,  a 
conductor  upon  a  freight-train  on  appellant's  road,  was 
killed,  while  in  the  discharge  of  his  duties,  in  passing  over 
the  top  of  appellant's  freight-cars,  by  coming  in  contact  with 
the  limbs  of  a  tree  standing  on  appellant's  right  of  way,  and 
overhanging  the  switch  track.  The  evidence  disclosed  that 
appellee  had  been  in  the  employ  of  appellant  as  a  conductor 
for  eight  or  nine  years,  and  that  when  he  was  injured  he 
had  his  lantern  with  him  and  was  in  a  proper  place.  It 
was  argued  that  the  nature  of  the  obstruction  with  which 
decedent  collided  was  such  that,  in  the  exercise  of  ordinary 
care,  he  must  necessarily  have  seen  it.  It  was  open  and  ob- 
vious. The  court  say,  in  paasmg  upon  this  case:  *' Dece- 
dent may  have  passfed  over  the  side-track  a  number  of  times 
in  the  performance  of  his  duties  as  a  conductor  and  yet  never 
have  seen  the  overhanging  branches.  He  may  have  seen 
the  tree  and  its  branches  while  passing  along  the  main  track, 
and  yet  the  danger  from  them  would  not  necessarily  have 
been  apparent.  It  was  not  an  obstruction  always  dangerous 
to  employes  passing  over  the  switch,  but  was  dangerous  only 
to  a  person  on  top  of  a  car;  and,  unless  the  tree  and  its 
branches  were  seen  with  reference  to  a  car  their  dangerous 
character  might  not  be  apparent.  So  that  knowledge  of  the 
existence  of  the  tree  and  its  branches,  and  knowledge  of  the 
danger  from  them,  are  not  necessarily  one  and  the  same.  It 
was  admitted  that  he  had  been  given  no  actual  notice  of  the 
obstruction.  •  •  •  When  all  the  evidence  in  the  case  is 
considered,  it  must  be  concluded  that  whether  decedent  as- 
sumed the  risk  or  was  charged  with  notice  of  the  danger  to 
which  he  was  exposed,  was  a  question  for  the  jury." 

In  the  case  of  Charlton  v.  St,  Louis,  etc.,  R,  Co,  (1906), 
200  Mo.  413,  98  S.  W.  529,  a  fireman  was  killed  in  a  collision 
with  a  water-crane,  which  he  had  passed  and  had  opportuni- 
ty to  observe  many  times.  The  court  say,  on  page  435,  in  hold- 
ing that  the  questions  of  assumed  risk  and  of  contributory 
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negligence,  under  the  circumstances  shown  by  the  evkience, 
were  for  the  jury:  **No  evidence  here  that  Charlton  kaew 
how  close  this  water-crane  and  projecting  rod  were  to  de- 
fendant's track,  nor  had  he  such  means  of  knowledge  as 
would  be  equivalent  to  knowledge.  No  one  told  him  of  the 
distance.  The  knowledge,  if  any  he  had,  under  the  faets 
in  proof,  was  such  only  as  might  come  to  him  while  he  was 
attending  to  and  absorbed  in  his  duties  as  a  trainman  run- 
ning through  Paoli,  and  stopping,  possibly,  for  water  at  the 
wooden  tank.  On  such  proof  we  are  not  willing  to  say,  as 
a  matter  of  law,  that  he  should  be  held  to  know  the  distance 
of  the  crane  and  rod  from  the  track,  that  is,  the  danger 
therefrom." 

In  the  case  of  Hoffmeier  v.  Kansas  City,  etc,  R.  Co. 
(1904),  68  Kan.  831,  75  Pac.  1117,  the  appellant,  a  con- 
ductor on  appellee's  street-car,  constructed  precisely  as  the 
street-car  upon  which  the  appellee  in  this  case  was  aeting  as 
conductor,  was  knocked  from  the  running-board  of  the  car, 
as  was  the  appellee  in  this  case,  by  colliding  with  a  pole 
erected  by  the  company  alongside  of  the  road  for  the  pur- 
pose of  conducting  the  electric  current  by  which  the  car  was 
operated.  A  demurrer  was  sustained  by  the  trial  court  to 
the  plaintiff's  evidence.  The  court  say  in  reversing  the 
case:  "The  plaintiff,  upon  entering  the  defendant's  service, 
accepted  no  risk  arising  from  its  negligence.  He  had  the 
right  to  assume  that  the  company  had  not  set  him  to  toil  in 
the  midst  of  danger.  He  had  the  right  to  assume  that  the 
road  was  built  with  ordinary  care  and  consideration  for  the 
safety  of  the  men  who  were  to  operate  it,  and  he  was  not 
obliged  to  make  any  independent  investigation  for  hazards 
resulting  from  the  disregard  of  such  care.  Without  actual 
knowledge  of  his  peril,  or  a  patency  so  ample  as  to  exclude 
ignorance,  the  plaintiff  assuihed  no  risk  in  continuing  to 
work  under  the  conditions  surrounding  him.  •  •  •  The 
evidence  on  behalf  of  the  plaintiff  is  such  that  the  jury 
might  say  he  stood  acquitted  of  any  knowledge  of  the  jeop- 
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ardy  occasioned  by  the  particular  pole  which  caused  his  in- 
jury, and  of  any  culpable  carelessness  in  failing  to  observe 
it,  and  that  his  conduct  at  the  time  of  his  injury  was  that 
of  a  reasonably  prudent  man.  Other  elements  essential  to  a 
recovery  were  admittedly  established.  Therefore  the  jury 
should  have  been  permitted  to  weigh  the  testimony  and  to 
approve  or  condemn  the  plaintiff's  conduct,  as  they  saw 
fit." 

In  the  case  of  Oalveston,  etc,  R.  Co.  v.  Mortson  (1903),  31 
Tex.  Civ.  App.  142,  71  S.  W.  770,  the  plaintiff,  a  brakeman 
on  appellant's  line,  was  injured  by  being  knocked  from  a 
ladder  on  the  side  of  a  freight-car  by  coming  in  collision  with 
a  warehouse  alongside  one  of  appellant's  side-tracks.  The 
accident  happened  in  the  daytime,  and  the  plaintiff  testified 
that  he  had  seen  the  warehouse,  but  did  not  know  its  posi- 
tion and  had  not  been  warned  about  its  nearness  to  the  track. 
Judgment  in  favor  of  the  plaintiff  was  affirmed  by  the  high- 
er court,  the  court  holding  that  it  was  the  duty  of  the  appel- 
lant to  warn  appellee  of  the  proximity  of  the  warehouse  to 
the  track ;  that  the  employe  was  imder  no  obligation  to  make 
any  investigation  to  ascertain  for  himself  its  degree  of  prox- 
imity;  that  he  had  a  right  to  rely  upon  the  appellant's  doing 
its  duty  in  respect  to  informing  him  about  objects  that  were 
dangerously  near  the  track,  of  which  he  would  not  know. 

In  the  case  of  Galveston,  etc,  K.  Co.  v.  Brown  (1903),  33 
Tex.  Civ.  App.  589,  77  S.  W.  832,  a  brakeman  was  injured 
by  striking  a  post,  in  dangerous  proximity  to  the  track,  while 
he  was  riding  on  the  side  of  a  freight-car  in  the  course  of 
his  emplo>Tnent.  It  was  held  by  the  court  that  it  was  not 
the  duty  of  the  brakeman  to  inspect  the  premises. 

In  the  case  of  Texas,  etc.,  R.  Co.  v.  Swearingen  (1904), 
196  U.  S.  51,  25  Sup.  Ct.  164,  49  L.  Ed.  382,  the  appellee 
was  a  switchman  in  the  employ  of  the  appellant.  While 
performing  his  duties  as  switchman,  and  riding  on  the  side 
of  a  car,  his  body  collided  with  a  scale  box  in  proximity  to 
the  car,  and  he  was  knocked  from  the  ladder  and  injured. 
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The  space  between  the  ladder  on  the  side  of  the  freight-ear, 
when  it  was  moving  on  the  track,  and  the  scale  box  in  ques- 
tion was  nineteen  and  one-half  inches.  It  was  contended 
that  the  danger  of  collision  with  the  scale  box  was  one  of  the 
assumed  risks  of  the  employment.  At  the  time  appellee  was 
struck  and  injured  he  was  on  the  ladder  looking  in  the  oppo- 
site direction  from  which  the  car  upon  which  he  was  riding 
was  moving,  watching  for  signals  from  the  yardmaster,  as 
it  was  his  duty  to  do.  .  The  appellee  had  worked  in  the 
switch  yards  and  had  opportunity  to  observe  the  scales,  but 
testified  that  he  had  never  used  this  particular  switch  near 
the  scales,  never  saw  a  car  on  the  track  opposite  the  scales, 
never  had  his  attention  called  to  the  distance  between  the 
track  and  the  scale  box,  and  never  measured  it  or  approxi- 
mated the  distance  to  it,  and  nothing  ever  occurred  to  at- 
tract his  attention  to  it.  He  knew  he  had  to  pass  the  scale 
box  at  the  time  he  was  hurt,  but  was  not  thinking  about  it, 
and  did  not  see  it  when  they  passed  going  out  after  the 
cars.  The  accident  happened  at  night.  The  appellee  had 
a  lantern,  the  switch-engine  had  a  headlight  and  a  light 
at  the  rear.  Appellee  was  on  the  footboard  of  the  engine 
as  it  was  backing  past  the  scale  box  after  the  cars.  He 
testified  that  he  knew  the  location  of  the  scale  box  before 
he  was  hurt,  but  did  not  know  an\4hing  with  reference  to 
its  proximity  to  the  track  over  which  he  was  riding  at  the 
time  of  his  injury.  He  did  not  know  it  was  dangerously 
close,  and  was  never  warned  about  the  danger.  The  appel- 
lant asked  that  certain  instructions  be  given  to  the  jury  by 
the  trial  court.  It  is  said  by  the  court,  in  deciding  the  case : 
"The  right  to  have  the  jury  instructed  to  find  for  the  com- 
pany was  based  upon  the  following  contention:  •  •  • 
*  (b)  Because  plaintiff  testified  he  knew  of  the  location  of 
the  track  scale  box  and  the  location  of  track  No.  2  with  ref- 
erence to  said  track  scale  box,  on  which  track  No.  2  he  was 
riding  at  the  time  he  was  hurt,  and  because  the  undisputed 
evidence  shows  that  the  track  scale  box  and  the  danger  of  the 
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same  were  open  and  obvious  to  plaintiff's  view,  and  that 
neither  the  track  scale  box  nor  the  dangers  thereof  were 
hidden  or  latent,  and  plaintiff  was  presumed  to  know  the 
danger  and  to  have  assumed  the  risks  thereof.'  •  •  • 
TTie  motion  was  properly  overruled.  So  far  from  its  being 
the  fact,  as  asserted,  that  the  evidence  established  indisputa- 
bly the  existence  of  the  grounds  upon  which  the  motion  was 
based,  the  record  shows  that  there  was  evidence  tending  to 
establish  that  the  track  scale  box  was  not  erected  in  a  rea- 
sonably safe  place,  and  that,  although  the  plaintiff  knew  that 
the  scale  box  was  situated  adjacent  to  track  No.  2,  he  did 
not  know  that  it  was  so  near  that  it  could  not  be  passed  in 
the  performance  of  his  duties  as  a  switchman  without  dan- 
ger. •  •  •  The  court  of  appeals  was  of  opinion,  and 
rightly,  we  think,  that  the  dangerous  contiguity  of  the  scale 
box  to  track  No.  2,  and  the  extra  hazard  to  switchmen  re- 
sulting therefrom,  was  not  so  open  and  obvious  on  other  than 
a  close  inspection  as  to  justify  taking  from  the  jury  the  de- 
termination of  the  question  whether  there  had  been  an  as- 
sumption of  the  risk.  The  plaintiff  was  entitled  to  assume 
that  the  defendant  company  had  used  due  care  to  provide  a 
reasonably  safe  place  for  the  doing  by  him  of  the  work  for 
which  he  had  been  employed,  and  as  the  fact  that  the  de- 
fendant company  might  not  have  x)erformed  such  duty  in 
respect  to  the  scale  box  in  question  was  not  so  patent  as  to 
be  readily  observable,  the  court  could  not  declare,  in  view 
of  the  testimony  of  the  plaintiff  as  to  his  actual  knowledge 
of  the  danger,  that  he  had  assumed  the  hazard  incident  to 
the  actual  situation,  citing  CJioctaw,  etc,  R,  Co.  v.  McDade 
(1903),  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96."  The 
judgment  was  affirmed. 

A  great  many  more  adjudicated  cases  might  be  cited  of 
the  same  general  character,  involving  facts  of  similar  na- 
ture, and  holding  to  the  same  view,  and  not  a  few  cases  may 
be  found  supporting  the  contention  of  appellee.  The  cases 
are  not  altogether  harmonious  upon  the  question,  and  we 
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will  not  undertake  to  reconcile  the  adjudications  on  the  sub- 
ject, but  content  ourselves  with  adopting  the  view3  expressed 
by  the  later  decisions  of  our  Supreme  Court  and  those  of 
the  United  States  Supreme  Court,  and  other  cases  harmo- 
nizing with  them.  We  think  they  express  a  more  just  and 
reasonable  rule  than  the  class  of  cases  holding  that  trai&r 
men  are  bound  to  know,  from  such  observation  as  they  catch 
in  passing,  whether  objects  in  plain  view  along  the  line  of 
the  road  are  in  dangerous  proximity  to  the  track.  An  ob- 
ject might  look  to  a  trainman  in  passing  over  the  road,  the 
car  in  motion,  to  be  at  a  perfectly  safe  distance  away  from 
the  line,  when,  in  fact,  it  was  much  nearer  than  it  appeared 
to  him  to  be.  He  has  a  right  to  assume  that  his  master  has 
performed  his  duty  in  respect  to  exercising  reasonable  care 
in  making  his  place  of  employment  safe. 

In  this  case  the  master  constructed  this  road,  and  it  knew 
exactly  the  distance  from  this  telephone  pole  to  its  track.    It 

knew  what  kind  of  cars  would  be  run  over  the  track. 
9.     It  knew  what  kind  of  service  its  employe  operating 

the  car  would  have  to  perform.  It  knew  that  in  oper- 
ating the  summer  cars  the  conductor  would  be  required  to 
pass  along  the  running-board  to  take  up  the  fares,  and  that 
while  passing  along  the  running-board  his  attention  would 
necessarily  be  drawn  to  the  passengers  on  the  inside  of  the 
car.  It  knew,  too,  and  was  bound  to  know,  that  the  con- 
ductor would  be  required  to  move  his  body  in  various  posi- 
tions ;  that  he  would  be  required  to  reach  into  the  car  to  get 
fares,  and  to  withdraw  his  body  to  an  upright  position; 
that  he  would  be  required  to  lean  back  to  reach  up  over  his 
head  to  take  hold  of  the  appliance  by  which  the  fares  were 
registered,  and  it  was  bound  to  know,  too,  that  at  times, 
when  the  cars  would  be  crowded,  and  passengers  would  be 
standing  upon  the  running-board,  that  the  conductor,  in 
passing  back  and  forth  along  the  running-board,  would  be 
compelled  to  go  around  the  body  of  each  passenger  standing 
on  the  running-board ;  and  it  was  its  duty  so  to  construct  its 
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road  with  reference  to  objects  along  the  line,  where  it  was 
reasonably  practical  to  be  done,  as  to  leave  ample  room  for 
the  movement  of  its  employes  and  of  the  passengers  who 
might  be  expected  to  ride  upon  the  running-board.  If  the 
circumstances  were  different,  if  the  object  with  which  the 
appellee  had  collided  was  some  character  of  structure  that 
could  not  have  been  avoided,  and  to  which  it  was  necessary 
the  road  should  run  in  close  proximity,  it  would  be  different; 
but  here  the  object  was  a  telephone  pole  which,  from  its  very 
nature,  could  easily  have  been  moved  a  distance  of  one  or 
two  feet. 

We  hold  that  the  question  as  to  whether  the  danger  of  col- 
lision with  this  telephone  pole  was  a  danger  that  was  so  open 
and  apparent  that  the  appellee  was  bound  to  know  of  it,  and 
therefore  to  assume  the  risk,  was  properly  submitted  to  the 
jury,  and  that  it  was  not,  under  the  circumstances  shown  in 
the  evidence,  a  question  of  law.  For  the  same  reason  that 
the  danger  was  not  an  assumed  risk,  the  question  of  whether 
the  appellee  was  guilty  of  contributory  negligence  in  failing 
to  observe  the  pole,  and  the  danger  that  was  to  be  appre- 
hended from  it,  was  a  question  for  the  jury.  If  the  circum- 
stances were  such  that  the  appellee  was  bound  to  observe  the 
pole  and  its  dangerous  proximity  to  the  track,  then  it  was 
an  assumed  risk.  While  there  is  an  essential  difference  be- 
tween the  doctrine  of  assumed  risk  and  the  question  of  con- 
tributory negligence,  yet,  in  this  case,  the  evidence  that 
would  show  an  assumption  of  risk  would  also  show  contribu- 
tory negligence,  and  evidence  that  would  exonerate  the  ap- 
pellee from  contributory  negligence  would  exclude  the  as- 
sumption by  him  of  the  risk.  The  evidence  in  the  ease  was 
sufficient  to  support  the  verdict  of  the  jury,  and  there  is  no 
conflict  between  the  general  verdict  and  the  answers  to  the 
interrogatories. 

Appellant's  motion  for  a  new  trial  also  raises  the  ques- 
tion as  to  the  correctness  of  numerous  instructions  given  by 
the  court  to  the  jury.     We  have  examined  the  instructions 
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with  care,  and  we  think  they  fairly  state  the  law  of  the  case 
to  the  jury. 

Appellant  criticises  the  twelfth  instruction  given  by  the 

court  to  the  jury.     The  only  ground  of  criticism  is  that  the 

court  instructed  the  jury  that  if  the  plaintiff  did 

10.  not  know,  and  could  not  have  known  by  the  exercise 
of  reasonable  care  and  diligence  on  his  part,  that  the 

pole  that  struck  and  injured  him  was  in  such  close  proxim- 
ity to  said  defendant's  track  as  to  be  dangerous  and  likely 
to  injure  him,  etc.,  then  the  plaintiff  is  entitled  to  recover. 
This,  it  is  claimed,  was  not  enough;  that  the  court  should 
have  instructed  the  jury  further,  and  told  them  that  if,  by 
the  exercise  of  ordinary  care  on  the  part  of  the  appellee,  he 
could  have  discovered  that  there  was  a  probability  or  a  pos- 
sibility of  danger  from  the  situation,  then  he  would  not  be 
entitled  to  recover.  We  think  the  instruction  given  by  the 
court  to  the  jury  was  correct,  and  that  it  did  not  require 
that  the  evidence  should  disclose  that  the  appellee,  if  he 
could  have  discovered  by  the  exercise  of  diligence  a  bare 
possibility  of  injury,  could  not  recover,  either  that  such  fact 
would  cast  the  risk  upon  him  as  one  of  the  assumed  burdens 
of  his  employment,  or  prove  him  guilty  of  contributory  neg- 
ligence in  incurring  it.  The  question  was  not,  was  there  a 
probability  or  a  possibility  of  danger,  but,  was  there  a  prob- 
ability of  injury.  Prom  the  probability  of  injury  came 
the  danger,  and  that  was  the  thing,  the  knowledge  of  which, 
would  exclude  the  appellee  from  recovery.  The  instruction 
given  to  the  jury  clearly  and  plainly  put  the  question  before 
their  minds,  and  it  could  not  have  been  misunderstood. 

Instruction  eleven  is  criticised  for  the  reason  that  the 

instruction,  in  defining  what  risks  are  assumed,  uses  the 

terms  "which  is  not  reasonably,  and  fairly  incident 

11.  to,  and  within  the  ordinary  risks  of  the  service  which 
the  servant  has  undertaken."      We  think  that  this 

criticism  is  without  merit  or  reason,  and  that  it  is  only  the 
risks  that  are  reasonably  and  fairly  incident  to  the  service 
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which  the  servant  assumes.  He  does  not  assume  risks  that 
would  be  unreasonable  to  claim  were  incident  to  the  service, 
and  we  think  the  instruction  could  not  have  misled  the  jury. 
Instruction  six  is  abo  subjected  to  criticism.  The 
instruction  was  as  follows :  ''Before  the  plaintiff  is  entitled 
to  recover  in  this  case  he  must  establish  by  a  fair  pre- 

12.  ponderance  of  the  evidence,  (1)  that  he  received  the 
injuries   or   part  thereof,   as   alleged   in   his   com> 

plaint;  (2)  that  the  carelessness  of  the  defendant,  as  charged 
in  the  complaint,  was  the  direct  and  proximate  cause  of 
such  injury."  Appellant  discusses  this  instruction  as 
though  it  were  a  mandatory  instruction,  but  it  is  not,  and 
subject  to  none  of  the  rules  that  apply  to  a  mandatory  in- 
struction. It  is  to  be  construed  along  with  all  the  other  in- 
structions given  by  the  court  in  the  case,  and,  taking  them 
all  together,  they  fairly  and  clearly  present  the  law  of  the 
case  to  the  jury. 

The  court  permitted  appellant,  on  cross-examination,  over 

objection,  to  ask  appellee:*   ''Was  the  north  side  of  the 

bridge    nearer    the    running-b6ard    as    you    passed 

13.  through  it  than  the  telephone  pole  on  the  north  side 
would  be  as  you  passed  itT'  We  cannot  see  the  rele- 
vancy of  this  question,  or  how  it  could  have  been  material. 
It  is  not  made  clear  how  any  kind  of  an  answer  that  the  wit- 
ness would  have  made  to  this  question  could  have  tended  to 
prove  either  that  the  risk  of  a  collision  with  the  telephone 
pole  was  so  open  and  apparent  that  appellee  should  have 
known  it,  or  that  he  was  guilty  of  contributory  negligence. 
He  had  a  right  to  assume  that  neither  was  near  enough  to 
the  track  to  cause  him  injury  in  the  performance  of  his 
duty. 

A  point  is  made  over  the  alleged  sustaining  of  an  objection 
to  a  question  claimed  to  have  been  propounded  to  the  appel- 
lee upon  his  cross-examination.  We  find  no  such  question  in 
the  record,  nor  do  we  find  any  error  in  the  record  that  would 
justify  a  reversal  of  this  cause. 


NOVEMBER  TERM,  1907.  543 

Klefer  v.  Dickson— 41  Tnd.  App.  543. 

The  only  serious  question  that  is  presented  by  the  record 
is  whether  the  facts  presented  in  the  evidence  were  such  as 
to  render  the  question  of  the  assumption  by  appellee  of  the 
risk  of  injury  from  collision  with  the  telephone  pole  one  of 
law  for  the  determination  of  the  court.  While  recognizing 
the  fact  that  there  is  a  conflict  of  authority  upon  this  ques- 
tion, we  have  concluded  that  the  soundest  reason  and  weight 
of  judicial  decision  in  this  country  and  in  this  State  are  with 
the  appellee. 

The  judgment  of  the  court  below  is  affirmed. 

Hadley,  J.,  not  participating. 

Concurring  Opinion. 

RoBY,  C.  J. — I  concur  in  the  result  and  in  most  of  the 
reasoning  of  the  majority  opinion,  but  do  not  understand 
that  assumed  risk  and  contributory  negligence  depend  on  the 
same  facts.  I  do  not  think  that  the  defect  complained  of 
was,  in  any  view  of  the  case,  a  risk  incident  to  the  employ- 
ment>  negligence  upon  the  part  of  the  master  not  being  a  le- 
gitimate part  of  any  business. 

If  the  risk  was  assumed,  it  was  because  it  was  an  obvious 
and  open  one.  The  subject  has  been  fully  and  recently 
considered  by  both  the  Supreme  Court  and  the  Appellate 
Court.  The  following  cases  cover  the  question :  Avery  v. 
Nordyke  &  Harmon  Co.  (1905),  34  Ind.  App.  541;  Wright 
V.  Chicago,  etc,  R.  Co,  (1903),  160  Ind.  583;  Davis  Coal  Co. 
V.  Polland  (1902),  158  Ind.  607,  92  Am.  St.  319,  and  au- 
thorities cited. 


KiEFER  V.  Dickson. 

[No.  6,351.     Filed  April  21,  1908.] 

1.    Pabtt  Walls. — What  Constitutes. — A  wall  built  on  the  line  be- 

,  tweeu  two  buildings,  for  the  comuion  benefit,  under  an  agreement, 

the  flues  being  constructed  for  the  use  of  both,  and  openings  left 

for  the  insertion  of  Joists  and  rafters  by  each,  constitutes  a  party 

wall.    p.  548. 
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2.  Party  Walls. — What  Arc  Not. — A  wall  built  wholly  upon  the 
owner*8  land  at  his  o\ni  expense,  without  any  agreement,  and  con- 
taining windows  but  providing,  for  the  adjacent  owner,  no  open- 
ings to  the  flues  or  oi)enings  for  Joists  or  rafters,  is  not  a  party 
wall,  though  such  owner  permitted  the  adjacent  owner  to  connect 
his  building  to  such  w^all,  and  though  such  owner  closed  the  win- 
dows so  as  to  lessen  his  insurance,    p.  548. 

3.  Same. — Creation  of. — Party  walls  may  be  created  (1)  by  con- 
tract, express  or  implied;  (2)  by  prescription,  or  (3)  by  statute, 
p.  549. 

4.  Same. — Windows. — Injunction, — Neither  owner  has  a  right  to 
maintain  a  window  in  a  party  wall ;  and  injunction  lies  to  prevent 
the  maintenance  of  one,  and  to  compel  the  restoration  of  a  solid 
wall.    p.  549. 

5.  ^AME.— Surveys. — Title. — Where  an  owner  builds  a  wall  upon 
his  own  land,  as  the  survey  at  the  time  showed,  such  wall  will 
not  be  held  to  I^e  a  party  wall  because  such  survey  might  be 
wrong,  and  especially  where  the  court  fails  to  find  that  such  sur- 
vey was  wrong,    p.  549. 

From  Morgan  Circuit  Court ;  I.  H.  Fowler,  Special  Judge. 

Suit  by  Julius  C.  Kiefer  against  Catherine  Dickson.  From 
a  decree  for  defendant,  plaintiff  appeals.     Reversed. 

George  W.  Orubbs  and  Watson  &  McCHnnis,  for  appellant. 
Oscar  Matthews,  for  appellee. 

RoBY,  C.  J. — Suit  by  plaintiff  to  quiet  title  to  a  business 
block  in  Martinsville,  and  to  declare  fifty  feet  of  a  wall  a 
party  wall.  Defendant  filed  a  cross-complaint,  asking  that 
the  entire  wall  be  adjudged  a  party  wall,  and  to  quiet  her 
title,  etc. 

Trial  was  had  by  the  court,  which  found  for  the  plaintiff. 
A  new  trial,  as  of  right,  was  taken  by  the  defendant,  and 
trial  had  under  the  same  issues  before  a  special  judge.  Spe- 
cial findings  were  made,  conclusions  of  law  stated  thereon, 
and  a  decree  entered  for  the  defendant. 

The  plaintiff  appeals,  and  assigns  as  error  the  conclusions 
of  law  rendered  on  the  special  findings. 

A  summary  of  the  special  findings  is  as  follows:  (X) 
(2)  Trace  the  ownership  of  the  property  (see  map).  The 
Mitchells  and  Cunningham  built  a  wall  (** Mitchell  wall*') 
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extending  from  the  street  westward  fifty  feet.  (3)  In  1858 
Stout,  administrator  of  Cunningham,  in  erecting  a  hotel 
building,  "extended  the  Mitchell  wall  to  serve  further  for 
the  north  wall  of  his  hotel''  (** Stout  wall'*).  In  the  erec- 
tion of  the  Mitchell  wall  openings  were  left  on  the  south  side 
thereof  to  receive  joists  and  were  thus  utilized  by  Stout.  In 
the  Stout  wall,  which  was  eighteen  inches  thick,  were  placed 
"eight  or  ten  windows  for  light  and  ventilation,  which  was 

Nf)rth 
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A. 


Owned  by.      Giles  MitoheH  in  1884. 

Jas.  M.  MitcheU  et  al.  1886  to  1866. 

_^^__         J.  M.  and  S.  M.  MitcheU  in  1856. 


S.  M.  Mitchell  In  1889.  

Catherine  Dickson  («dt.  apptiiec),  since  1888. 


aBft. X 60ft. >^ 60ft.^ 


B. 


Tuokerwall.- ^^^f  '"ftt.T^ 

Owned  by:      Julius  C.  Kiefer  (pitf.,  aMMiiaat).  since  1901. 

Samuel  Tucker  in  1866. 

Amos  Stout  in  1868. 

James  Cunningham  in  1866. 

Part  of  Lot  2,  in  Block  85,  in 
the  city  of  Martinsville,  Ind. 

(NOTB:    This  map  is  distorted  more  clearly  to  show  Che 
situation  of  the  wall  witli  relation  to  the  ixroperty  line.) 

all  the  light  they  had  from  the  north  side  of  said  hotel  build- 
ing.*' (4)  Flues  in  the  Mitchell  wall  were  used  by  both  par- 
ties and  their  grantors  in  common.  (5)  The  hotel  prop- 
erty passed  into  the  hands  of  Samuel  Tucker,  plaintiff 's  im- 
mediate grantor,  who  "extended  the  Mitchell  and  Stout  walls 
thirty-two  feet  (* Tucker  walP)  to  the  alley  and  erected  a 
brick  building  one  story  high  to  be  used  in  connection  with 
his  hotel  property  and  for  his  sole  use.'*  The  Mitchell  wall, 
the  Stout  wall  and  the  Tucker  wall  now  constitute  one  con- 
VoL.  41—35 


546  APPELLATE  COURT  OP  INDIANA, 

Kiefer  v.  Dickson — 41  Iiid.  App.  543. 

tinuous  straight  wall.  The  northwest  comer  of  the  Tucker 
wall  is,  according  to  a  survey  made  by  the  city  engineer, 
eight  inches  south  of  the  dividing  line  between  the  proper- 
ties. (6)  The  property  line  at  the  east  end  of  the  Mitchell 
wall  is  five  and  one-half  inches  north  of  the  center  of  the 
wall  (7)  The  Tucker  wall  was  built  in  1898  so  that  the 
northwest  comer  of  the  building  was  eight  inches  south  of 
the  dividing  line  between  the  properties,  the  city  engineer 
determining  the  line  at  the  time.  Defendant  did  not  have 
notice  of  this  measurement  or  erection.  (8)  Survey  was 
made,  prior  to  commencement  of  this  suit,  by  the  city  en- 
gineer at  the  parties'  request,  and  shows  the  same  measure- 
ments aa  mentioned  in  (6)  and  (7).  (9)  The  streets  of  Mar- 
tinsville are  crooked,  not  parallel,  and  do  not  cross  one  an- 
other at  right  angles.  Survey  was  made  by  aid  of  street 
stones  put  in  at  intersections  of  the  streets.  There  was  no 
town  plat.  (10)  The  wall  varies  to  the  south  as  it  runs 
west,  being  too  far  south  at  the  west  end  and  too  far  north 
at  the  east  end.  (11)  Since  its  erection  the  Stout  wall  has 
formed  the  outside  and  north  wall  of  the  hotel  building,  and 
the  windows  in  both  stories  have  afforded  and  now  afford 
light  and  ventilation  to  rooms  on  the  north  side  of  the  hotel 
building.  (12)  In  1882  Mitchell  built  a  one-story  addition 
to  his  building,  extending  it  thirty-seven  and  one-half  feet 
west,  using  the  Stout  wall,  and  closed  two  or  three  windows 
in  the  hotel  building.  This  was  done  by  agreement  of  both 
parties  and  to  lower  insurance  on  the  buildings.  (13)  Im- 
material. (14)  In  1882  Tucker  put  a  Mansard  roof  on  the 
hotel  building,  which  he  attached  to  the  Mitchell  wall.  He 
also  put  in  an  iron  front,  abutting  against  the  Mitchell  wall 
on  the  south.  (15)  In  February,  1904,  the  roof  of  the  hotel 
was  destroyed  by  fire.  In  rebuilding  it  plaintiff  sought  to 
use  the  Mitchell  wall  to  support  his  roof.  Defendant  ob- 
jected, claimed  entirety  of  wall,  denied  that  plaintiff  had 
any  right,  title  or  easement  in  said  wall,  forbade  him  to  use 
any  part  of  it  except  to  attach  his  rafters  thereto,  and  plain- 
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tiff  could  only  rebuild  by  resting  his  rafters  against  the 
south  side  of  the  wall,  and  that  was  the  condition  when  this 
suit  was  commenced.  Defendant  is  still  claiming  the  en- 
tirety of  said  wall  and  denying  plaintiff's  right  to  use  it  ex- 
cept as  before  set  out.  (16)  Immaterial.  (17)  Since  the 
erection  of  the  Stout  and  Tucker  walls  neither  the  defend- 
ant nor  the  defendant's  grantors  have  used  any  part  there- 
of except  for  the  extension  of  the  thirty-seven  and  one-half 
feet  (see  finding  12).  (18)  In  1893  an  iron  front  was  put 
on  the  Mitchell  property  which  extended  to  the  south  side 
of  the  Mitchell  wall.  (19)  Plaintiff  purchased  the  estate 
with  the  walls  all  standing  as  they  are  now,  knowing  that 
the  Mitchell  and  Stout  walls  had  been  standing  for  more 
than  thirty  years,  and  that  the  Tucker  wall  had  been  there 
since  1898,  and  that  they  all  constituted  one  continuous 
wall ;  and  no  questions  of  their  ownership  have  previously 
been  raised.  (20)  If  any  agreement  was  ever  made  by  the 
parties'  grantors  as  to  the  use  of  the  Mitchell  or  Stout  walls, 
it  was  and  is  not  known  to  the  parties.  Neither  was  any 
agreement  ever  made  as  to  the  Tucker  waU. 

The  conclusions  of  law  were  stated  as  follows:  '*(1) 
That  the  walls  known  as  the  Mitchell,  Stout  and  Tucker 
walls,  standing  between  the  properties  of  plaintiff  and  de- 
fendant, constitute  one  continuous,  straight  party  wall,  and 
stands  on  the  line  dividing  said  properties,  running  from 
Main  street  on  the  east  to  the  alley  on  the  west,  a  distance 
of  132  feet.  (2)  That  said  three  several  walls,  known  as 
the  Mitchell,  Stout  and  Tucker  walls,  constitute  one  contin- 
uous, straight  party  wall  between  the  properties  of  said 
plaintiff  and  defendant,  extending  from  Main  street  on  the 
east  to  the  alley  on  the  west,  a  distance  of  132  feet;  and 
that  said  wall  should  be  charged  with  a  cross-easement  and 
lateral  support,  and  for  all  common  need  incident  to  party 
walls,  for  the  use  and  benefit  of  said  plaintiff  and  defend- 
ant for  the  support  of  their  respective  buildings." 
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A  decree  was  entered  upon  the  cross-complaint  for  the  de- 
fendant, quieting  her  title  and  charging  the  entire  wall 
'*with  a  cross-easement  and  lateral  support  for  the  use  aad 
benefit  of  said  plaintiff  and  defendant  for  the  support  of 
their  respective  buildings.'* 

The  conclusions  of  law  as  stated  by  the  court  are  not  war- 
ranted by  the  findings.  The  only  possible  grounds  upon 
which  the  conclusions  are  drawn  is  that  all  three  walls,  built 
at  different  times  and  by  different  owners,  are  party  walls, 
for  the  reason  that  they  now  constitute  one  continuous  wall. 

The  Mitchell  wall  is  clearly  a  party  wall,  possessing  all 

the  characteristics  thereof.      It  was  erected  as  a  dividing 

line  between  two  buildings,  built  at  the  same  time, 

1.  for  the  common  benefit  and  convenience  of  both  the 
tenants  which  it  separates   {Fidelity  Lodge,  etc.,  v. 

Bond  [1897],  147  Ind.  437;  Dunscomb  v.  Randolph  [1901], 
107  Tenn.  89,  64  S.  W.  21,  89  Am.  St.  915,  938),  under  a 
contract  and  agreement  between  the  owners  {Cartwright  v. 
Adair  [1901],  27  Ind.  App.  293),  with  flues  so  constructed 
as  to  be  used  by  both  properties  {Fidelity  Lodge,  etc,  v. 
Bond,  supra,  at  page  442),  and  with  openings  left  on  both 
sides  for  the  insertion  of  joists  and  rafters. 

The  Stout  and  Tucker  walls  possess  none  of  the  attributes 
of  party  walls.      They  were  not  built  as  division  walls  be- 
tween two  connected  or  mutually  separated  build- 

2.  ings,  both  erected  or  one  contemplated.      They  were 
not  built  at  joint  expense.     They  were  not  built  un- 
der contract  between  the  parties.     They  are  not  solid  walls, 
windows  being  left  in  them.      No  openings  for  joists  or 
rafters  were  left  in  the  north  side  of  them. 

The  only  use  of  the  Stout  wall  by  the  Mitchells  was  of 
thirty-seven  and  one-half  feet  by  pennission  and  agreement, 
and  the  windows  which  were  closed  in  that  wall  were  so 
closed  under  an  agreement  between  the  parties  whereby 
they  could  lesson  the  rate  of  insurance.  The  Tucker  wall  is 
entirely  on  appellant's  land,  and  has  never  been  used  by 
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appellee  for  any  purpose  whatever.    Party  walls  can 

3.  be  created  in  three  ways:     (1)  By  contract,  express 
or  implied,  between  the  parties;  (2)  by  prescription; 

(3)  by  statute.  Whiting  v.  Oaylord  (1895),  66  Conn.  337, 
34  Atl.  85,  50  Am.  St.  87,  95,  note ;  Dunscomb  v.  Randolph, 
supra;  Fidelity  Lodge,  etc,  v.  Bond,  supra.  The  creative 
elements  necessary  to  either  method  are  not  shown. 

It  cannot  be  said  that  because  appellant  or  his  grantors 
saw  fit  to  extend  the  Mitchell  wall  he  intended  making  the 
new  wall  or  walls  anything  but  private  walls.  They 
were  entirely  on  his  land  and  had  windows  in  them. 
While  the  presence  or  absence  of  windows  is  not  an 
infallible  test  of  a  party  wall,  their  presence  is  a  good  indi- 
cation that  it  is  not  a  party  wall.  It  is  improbable  that  a 
man  would  erect  a  wall  to  a  hotel  building  on  his  own 
ground,  placing  windows  therein,  which  are  imperatively 
necessary  in  such  a  building,  with  the  intention  that  it  be  a 
party  wall.      Where  a  wall  is  a  strict  party  wall, 

4.  neither  of  the  adjoining  owners  has  a  right  to  main- 
tain windows  therein   {Graves  v.  Smith   [1888],  87 

Ala.  450,  6  South.  308,  13  Am.  St.  60,  5  L.  R.  A.  298;  FideU 
iiy  Lodge,  etc.,  v.  Bond,  supra,  at  page  445),  and  equity  will 
enjoin  such  maintenance  (22  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  246,  and  cases  cited),  and  require  the  restoration  of  the 
wall  to  a  solid  wall  (Corcoran  v.  Nailor  [1888],  6  Mackey 
580;  note  to  Dunscomb  v.  Randolph  [1901],  89  Am.  St. 
915). 

In  special  finding  nine  the  court  points  out  the  diflSculty 

of  a  correct  survey,  owing  to  the  manner  in  which  the  city 

of  Martinsville  is  laid  out,  and  .appellee  urges  that 

5.  the  survey  is  thereby  discredited,  and  that  the  court 
might  consider  all  the  walls  to  be  on  a  line  recog- 
nized as  the  dividing  line  of  the  properties.  But  in  the 
special  findings  five  and  seven  it  is  said  that  before  the  erec- 
tion of  the  Tucker  wall  a  survey  was  made  and  the  wall  was 
placed  **  eight  inches  south  of  the  stake  set  by  the  city  engi- 
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neer/'  and  there  is  nothing  in  the  findings  to*  show  that  the 
court  did  not  consider  the  surveys  correct. 

The  judgment  is  reversed,  and  the  cause  remanded,  witlj 
instructions  to  restate  the  conclusions  of  law  consistently 
herewith. 


Fletcher  et  al.  v.  Southern. 

[No.  6,361.     Filed  April  21.  1908.] 

1.  Pleading. — ComplaintSiU  of  Particulars. — Office  of.— -The  ob- 
ject of  a  bill  of  particulars  is  to  specify  more  minutely  the  claim 
or  defense  alleged,    p.  554. 

2.  Same. — Complaint, — Goods  Sold  and  Delivered. — BiU  of  Partic- 
ulars.— A  complaint  alleging  that  plaintiff  sold  and  delivered  to 
defendant  11,269  feet  of  poplar  lumber  at  $19  per  thousand  feet, 

and feet  of  oak  lumber  at  $14  per  thousand  feet  for  common, 

and  S29  per  thousand  feet  for  first  and  second  grades,  and  that 
all  of  such  lumber  was  of  the  value  of  $333.66,  of  which  $119.55 
was  paid,  leaving  a  balance  due  of  $214.11,  is  sufficiently  specific 
without  a  bill  of  particulars,  and  will  withstand  a  demurrer, 
p.  554. 

3.  Same. — Complaint. — Goods  Sold  hut  Not  Accepted. — Damages. — 
A  complaint  for  goods  sold,  but  not  accepted,  the  title  thereto  re- 
maining in  the  seller,  entitling  him  to  recover  as  damages  the 
difference  between  the  market  value  of  said  goods  and  the  price 
agreed  upon,  is  fatally  defective  if  It  fails  to  show  the  market 
value  of  the  property  when  default  was  made.    p.  555. 

4.  Same. — Complaint.— Goods  Sold  and  Delivered. — Title. — ^A  com- 
plaint alleging  that  plaintiff  sold  and  delivered  to  defendants  at 
West  Baden  a  certain  quantity  of  oak  lumber  which  was  ac- 
cepted, and  that,  as  a  part  of  the  same  contract,  he  delivered  a 
certain  amount  of  poplar  lumber  to  defendants  at  Willow  Valley, 
which  defendants  refused  to  measure  and  accept,  while  it  shows 
that  the  contract  was  partly,  even  though  not  wholly  executed,  is 
sufficient  on  demurrer,    p.  555. 

5.  Same. — Complaint. — Sales. — Statute  of  Frauds. — ^A  complaint 
showing  that  defendants  orally  contracted  to  purchase,  from 
plaintiff,  lumber  of  the  value  of  $333.66,  and  that  they  received 
the  lumber  and  paid  thereon  $119.55,  shows  such  a  performance 
of  the  contract  as  to  take  It  out  of  the  statute  of  frauds,    p.  556. 

6.  Evidence. — Condition  of  Lumber  One  Year  After  Bulking. — In 
an  action  for  the  contract  price  of  lumber  sold  by  plaintiff  to  de- 
fendants, and  bulked  for  them,  evidence  as  to  the  condition  of 
such  lumber  <me  year  after  it  was  bulked  is  admissible  as  tend- 
ing to  show  the  quality  thereof  at  the  time  it  was  bulked,    p.  556. 
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Prom  Martin  Circuit  Court;  Hiram  McCormicJc,  Special 
Judge. 

Action  by  Walter  Southern  against  Foster  A.  Fletcher 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

James  T.  Rogers,  for  appellants. 
Fabius  Gwin,  for  appellee. 

CoMSTOCK,  J. — ^Appellee,  plaintiff  below,  brought  this 
action  against  appellants,  doing  business  under  the  firm 
name  of  Fletcher  &  Johnson,  to  recover  for  lumber  alleged 
to  have  been  sold  to  them. 

The  complaint  is  in  three  paragraphs.  In  the  first  it  is 
alleged,  in  substance,  that  plaintiff  sold  and  delivered  to  the 
defendants  11,269  feet  of  poplar  lumber,  at  and  for  the 
price  of  $19  per  thousand  feet;  that  he  delivered,  at  the 
special  instance  and  request  of  the  defendants  at  the  town 

of  West  Baden,  Indiana, feet  of  oak  lumber,  at  the 

price  of  $14  per  thousand,  for  commons,  and  $29  per  thou- 
sand for  firsts  and  seconds;  that  all  of  said  lumber  was 
contracted  for  by  the  agent  of  said  partnership  at  Willow 
Valley,  Indiana ;  that  all  of  said  lumber  was  of  the  value  of 
$333.66;  that  the  defendants  paid  to  the  plaintiff  the  sum 
of  $119.55,  leaving  a  balance  of  $214.11  due  to  the  plaintiff ; 
that  said  lumber  was  to  be  paid  for  when  delivered  to  de- 
fendants at  Willow  Valley,  Indiana;  that  said  lumber  was 
delivered  at  Willow  Valley,  Indiana,  on  September  1,  1904, 
and  payment  for  the  same  demanded;  that  said  sum  of 
$214.11  is  now  due,  and  has  been  for  a  long  time  past.  A 
bill  of  particulars,  marked  exhibit  A,  is  filed  herewith  and 
made  a  part  hereof.  Wherefore  plaintiff  demands  judg- 
ment. 

In  the  second  paragraph  of  the  complaint  it  is  alleged  that 
the  defendants  purchased  of  and  from  the  plaintiff  the 
goods,  wares  and  personal  property,  a  bill  of  particulars  of 
which  is  filed  herewith  and  made  a  part  hereof,  and  marked 
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exhibit  A,  for  an  agreed  price  of  $19  per  thousand  feet  for 
the  poplar,  log  run,  with  the  miU  culls  out,  and  $24  per 
thousand  for  firsts  and  seconds  oak  lumber,  and  $14  per 
thousand  for  commons,  oak  lumber,  which  poplar  lumber 
was  to  be  delivered  at  Willow  Valley,  Indiana,  and  the  oak 
lumber  was  to  be  delivered  at  West  Baden,  Indiana;  that, 
in  pursuance  of  said  purchase,  the  plaintiff  delivered  to  de- 
fendants at  West  Baden,  Indiana, feet  of  firsts  and 

seconds,  and feet  of  common  oak  lumber,  which  said 

oak  lumber  was  by  the  defendants  accepted,  and  said  de- 
fendants paid  the  plaintiff  the  sum  of  $ on  account 

of  said  sale  and  purchase  of  said  lumber ;  that  in  pursuance 
of  said  sale  and  purchase  the  plaintiff  delivered  at  Willow 
Valley,  Indiana,  11,269  feet  of  poplar  lumber,  which  was  the 
full  amount  of  poplar  lumber  which  he  sold  to  said  defend- 
ants by  the  terms  of  said  sale,  and  demanded  that  defendants 
accept,  measure  and  pay  for  said  lumber,  which  they  re- 
fused and  still  refuse  to  do,  although  frequently  requested 
so  to  do;  that  the  plaintiff  has  performed  all  the  conditions 
of  said  contract  on  his  part  to  be  performed  and  has  ten- 
dered said  goods  to  defendants  and  demanded  payment  for 
the  same,  which  has  been  refused  and  is  still  refused;  that 
said  goods  are  now  and  have  been  for  more  than  one  year 
ready  to  be  delivered  to  the  defendants;  that  there  is  due 
the  plaintiff  from  the  defendants  thereon  the  sum  of  $214.11 
and  interest  from  September  1,  1904,  at  the  rate  of  six  per 
cent.     Wherefore  he  prays  judgment. 

The  third  paragraph  alleges  that  on ,  1904, 

plaintiff  and  the  defendants,  through  and  by  their  repre- 
sentative, William  Johnson,  entered  into  a  verbal  contract 
by  which  the  defendants  agreed  to  purchase  from  the  plain- 
tiff all  the  oak  and  poplar  lumber  that  the  plaintiff  then  had 
or  might  cut  at  his  sawmill  in  Orange  county,  Indiana,  at 
and  for  the  following  prices :  Poplar  lumber,  $19  per  thou- 
sand feet,  log  run,  with  the  mill  culls  out  of  said  lumber,  to 
be  by  the  plaintiff  delivered  at  Willow  Valley,  Indiana,  and 
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$24  per  thousand  feet  for  firsts  and  seconds  of  oak  lumber, 
and  $14  per  thousand  feet  for  the  commons,  oak  lumber,  to  be 
delivered  at  West  Baden,  Indiana ;  that  by  the  terms  of 
said  contract  said  lumber  was  to  be  delivered  at  the  respec- 
tive places  designated  as  soon  as  the  same  could  be  done  by 
the  plaintiff;  that  the  plaintiff,  within  a  short  time,  deliv- 
ered to  the  defendants  at  West  Baden,  Indiana, feet 

of  oak  lumber,  which  was  in  full  of  all  oak  lumber  he  was 
to  deliver,  and  demanded  payment  therefor,  and  defendants 
paid  plaintiff,  in  pursuance  of  said  demand,  $119.55 ;  that 
further,  in  pursuance  of  said  contract,  on  September  1,  1904, 
he  delivered  at  the  railroad  track  in  Willow  VaUey,  Indi- 
ana, 11,269  feet  of  poplar  lumber,  which  was  all  the  poplar 
lumber  he  had,  by  the  terms  of  said  contract,  agreed  to  de- 
liver to  said  defendants,  and  demanded  payment  therefor; 
that  all  of  said  lumber  so  delivered  at  Willow  VaUey  was  of 
the  grades  of  log  run  lumber,  with  the  mill  culls  out;  that 
the  plaintiff,  on  September  3,  1904,  notified  the  defendants 
that  he  had  delivered  said  lumber  at  the  place  agreed  upon 
and  demanded  that  the  same  be  received  and  paid  for;  that 
by  the  terms  of  said  contract  for  the  sale  and  purchase  of 
said  lumber  the  same  was  to  be  paid  for  in  cash  at  the  time 
of  its  delivery;  that  the  plaintiff  has,  on  divers  occasions, 
since  said  September  1,  1904,  requested  the  defendants  to 
receive  and  pay  for  said  lumber,  under  the  terms  of  the 
contract  for  the  sale  and  purchase  heretofore  made;  that 
the  plaintiff  has  at  all  times  been  ready  and  willing  to  com- 
ply vriith  all  the  conditions  of  the  contract,  so  far  as  any 
act  was  required  by  him,  and  so  notified  the  defendants  on 
divers  occasions ;  that  had  it  not  been  for  the  contract  be- 
tween him  and  the  defendants  he  might  have  sold  said  lum- 
ber for  the  full  amount  agreed  upon  in  said  contract,  but 
kept  the  same  on  hands  for  delivery  in  compliance  with  said 
contract;  that  said  lumber,  if  delivered  at  Willow  Valley 
while  the  same  was  green,  was  not  to  be  ** stuck''  and  cared 
for  by  the  plaintiff,  but  was  to  be  ''stuck''  and  cared  for  by 
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the  defendants,  and  that  when  said  lumber  was  so  delivered  it 
was  not  **stuck"  and  cared  for  by  the  plaintiff,  but  was 
bulked  down  in  large  piles,  and  said  lumber  was  permitted  to 
remain  bulked  down  in  said  condition  until  the  present  time, 
and  that  it  has  greatly  damaged  in  this,  to  wit,  it  has  be- 
come discolored,  rotten,  warped  and  twisted,  so  that  it  now 
has  little  value  as  merchantable  lumber;  that  said  lumber 
has  decreased  in  value  by  reason  of  the  action  of  the  market 
therefor,  and  plaintiff  could  only  realize  therefor,  if  said 
lumber  had  been  properly  cared  for,  $12  per  thousand. 
Wherefore  plaintiff  has  been  damaged  in  the  full  value  of 
said  lumber,  to  wit,  $214,  for  which  he  demands  judgment. 

Defendants'  demurrer  to  each  of  these  paragraphs,  for 
want  of  facts,  was  overruled,  and  the  defendants  answered 
in  three  paragraphs:  (1)  A  general  denial;  (2)  what  is  de- 
nominated a  cross-answer;  (3)  that  the  lumber  furnished 
was  not  of  the  kind,  quality,  description  or  dimensions 
agreed  upon.  Plaintiff  replied  by  general  denial.  The 
cause  was  submit'ted  to  a  jury,  and  upon  trial  a  verdict  was 
returned  in  favor  of  the  plaintiff  for  $234,  on  which  judg- 
ment was  rendered. 

The  assignment  of  errors  questions  the  action  of  the  court 
in  overruling  defendants'  demurrer  to  each  paragraph  of 
the  complaint  and  the  overruling  of  their  motion  for  a  new 
trial. 

The  objection  made  to  the  first  paragraph  of  the  com- 
plaint is  that  no  bill  of  particulars  is  filed  with  it.  The 
same  objection   is  made  to   the  second  paragraph. 

1.  The    oflSce    of    a    bill    of    particulars    is    to    speci- 
fy   more     minutely     the     claim     or     defense     set 

up.     1  Thornton's  Civil  Code,  §135. 

The  paragraph  in  question  alleges  in  direct  terms  that  the 

plaintiff  sold  and  delivered  to  the*  defendants  11,219  feet 

of  poplar  lumber  at  $19  per  thousand  feet.      A  bill 

2.  of  particulars  could  not  have  made  this  item  more 
definite.     The  averment  as  to  oak  lumber  is  uncer- 
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tain  as  to  amount,  but  it  is  alleged  that  the  defendants  paid 
$119  on  the  lumber  delivered.  This  leaves  a  balance  due  on 
the  poplar  lumber,  making  the  paragraph  sufficient  to  with- 
stand a  demurrer. 

Like  the  first  paragraph,  the  second  contains  a  direct 
averment  of  the  quantity  and  value  of  certain  lumber  deliv- 
ered. It  was  sufficient  to  withstand  the  objection  as  to  the 
bill  of  particulars,  for  the  reasons  given  in  passing  upon 
the  first  paragraph.  But  in  addition  it  is  claimed,  in  be- 
half of  the  defendants,  that  this  paragraph  shows  that  the 
contract  was  an  executory  one,  if  in  fact  it  amounted  to  a 
contract,  and  that  if  the  defendants  failed  to  perform  their 
part  of  it  they  would  be  liable  only  for  plaintiff's  damages, 
if  he  sustained  any ;  that  the  averment  that  the  plaintiff  had 
been  ready  for  a  year  or  more  to  deliver  the  goods  is  not 
sufficient  to  entitle  him  to  recover  the  purchase  price,  if  the 
defendants  refused  to  accept  the  goods;  that  under  the 
facts  set  out  the  plaintiff  would  only  be  entitled  to  recover 
the  difference  between  the  market  value  and  the  price  of  the 
goods  or  the  lumber  at  the  place  and  time  agreed  upon  for 
the  delivery,  and  as  there  is  no  averment  showing  the  market 
value  of  the  goods,  such  as  would  enable  the  jury  to  deter- 
mine the  damage,  this  paragraph  is  insufficient  to  entitle  the 
plaintiff  to  any  relief. 

If  the  facts  alleged  make  a  case  in  which  the  title  to  the 

property  had  not  passed  to  the  purchaser  at  the  time  of  the 

breach,  the  complaint  is  fatally  defective  in  failing 

3.  to  show  the  market  value  of  the  property  when  the 
default  was  made.    Bidgley  v.  Mooney  (1896),  16 

Ind.  App.  362. 

The  paragraph  under  consideration  alleges  the  delivery 

and  acceptance  of  the  oak  lumber  at  West  Baden,  Indiana. 

It  avers  that  the  poplar  lumber,  which  was  delivered 

4.  under  the  terms  of  the  contract  at  Willow  Valley, 
Indiana,  to  wit,  11,261  feet,  the  appellants  neglected 

and  refused,  and  still  neglect  and  refuse,  to  measure  and 
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accept.  As  to  that  portion  of  the  lumber,  if  the  contract 
may  be  divided,  the  contract  was  only  executory,  and  as  to 
that  part  of  the  appellee's  claim  the  complaint  would  be  in- 
sufficient, but  the  paragraph  must  be  considered  as  a  whole. 
The  purchase  of  the  oak  and  poplar  lumber  was  one  trans- 
action, and  as  to  the  oak  lumber  it  was  executed. 

The  objection  to  the  third  paragraph  is  that  the  contract 

was  for  more  than  $50 ;   that  no  part  of  the  property  was 

delivered  at  the  time  to  the  appellants,  no  part  of  the 

5.  purchase  money  paid  down,  no  writing  or  memoran- 
dum in  writing  executed  or  signed  by  the  appellants, 

or  any  person  by  them  lawfully  authorized  so  to  do,  and  the 
contract  was  therefore  void  under  the  statute  of  frauds.  An 
acceptance  of  lumber  and  a  payment  thereon  was  such  per- 
formance of  the  contract  as  took  it  out  of  the  statute  of 
frauds.  There  was  no  error  in  overruling  the  demurrers  to 
each  paragraph  of  the  complaint. 

W.  H.  Bowers,  a  witness  in  behalf  of  appellants,  qualified 

by  experience  to  testify  as  to  the  grade,  quality,  value  and 

dimensions  of  lumber,  testified  to  the  condition,  kind, 

6.  quality  and  dimensions  of  the  lumber  in  controversy. 
The  court  struck  out  all  of  his  testimony,  except  that 

as  to  the  width  of  the  lumber.  His  testimony  was  based 
upon  his  observation  of  the  lumber,  made  about  a  year  after 
it  had  been  bulked  down.  This  action  of  the  court  is  made 
one  of  the  reasons  for  a  new  trial.  We  think  in  this  ruling 
the  court  erred,  especially  in  view  of  the  answer  of  defend- 
ants— ''that  said  lumber  in  kind,  quality,  description  and 
dimensions  did  not  comply  with  and  was  not  such  as  plain- 
tiflF,  by  his  contract  aforesaid,  agreed  to  furnish,  and  for 
which  reason  they  refused  to  measure  and  accept  the  same." 
Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' motion  for  a  new  triaL 
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RoBBiNS^  Administratrix,  v.  Ft.  Wayne  Iron  & 
Steel  Company. 

[No.  6,101.     Filed  April  21,  1908.] 

1.  Tbial.  —  Verdict.  —  General,  —  Interrogatories, — Conflict. — How 
Determined. — The  court  in  determining  whether  the  answers  to 
the  interrogatories  to  the  Jury  control  the  general  verdict,  should 
consider  the  pleadings,  the  general  verdict  and  the  interrogatories 
and  answers,    p.  558. 

2.  Master  and  Servant. — Dangerous  Machinery, — Guarding. — Fac- 
tory Act. — Only  such  machinery  as  would  appear  dangerous  to  a 
reasonably  prudent  man  needs  to  be  guarded  under  section  nine 
of  the  factory  act  (§8029  Burns  1908,  Acts  1899,  p.  231).    p.  562. 

3.  Same. — Assumption  ^  of  Risk. — Contributory  Negligence. — Fac- 
tory Act. — ^The  doctrine  of  assumption  of  risk  does  not.  but  that 
of  contributory  negligence  does,  apply  to  servants  when  working 
with  unguarded  machinery  required  to  be  guarded  by  section 
nine  of  the  factory  act  (§8029  Burns  1908,  Acts  1899,  p.  231). 
p.  562. 

4.  Same. — Contributory  Negligence, — Wilful  Injury. — ^A  servant 
working  about  unguarded  machinery  required  to  be  guarded  by 
section  nine  of  the  factory  act  ( §802?)  Burns  1908,  Acts  1899,  p. 
231),  and  whose  negligence  contributes  to  his  own  injury,  can- 
not recover,  unless  the  master's  negligence  was  so  gross  as  to 
amount  to  a  wilful  injury,    p.  502. 

5.  Same. — Factory  Act. — Purpose. — ^I'he  purpose  of  section  nine  of 
the  factory  act  (§8029  Burns  1908,  Acts  1899,  p.  231)  is  to  extend 
the  common-law  duties  of  the  master  to  provide  a  safe  place, 
where  servants  were  required  to  work  in  the  vicinity  of  dangerous 
machinery  capable  of  being  guarded,    p.  5(52. 

6.  Same. — Factory  Act. — Proof  in  Actions  Under. — In  an  action 
under  section  nine  of  the  factory  act  (§8029  Burns  1908,  Acts 
1899.  p.  231),  the  plaintiff  must  prove  that  (1)  he  was  an  em- 
ploye, (2)  the  machinery  in  question  was  unguarded,  (3)  the 
machinery  in  question  was  dangerous,  (4)  his  duties  required 
him  to  work  in  the  vicinity  thereof,  and  (5)  such  machinery 
could  have  been  guarded  without  rendering  it  useless  for  the 
purpose  intended,    p.  563. 

7.  Same.  —  Factory  Act.  —  Dangerous  Machinery.  —  Violation  of 
Rules. — Contributory  Negligence. — Where  a  servant,  contrary  to 
the  known  rules,  undertakes  to  repair  unguarded  dangerous  ma- 
chinery while  in  motion,  and  while  another  servant,  who  had 
warned  him  of  the  dangers,  was  going  to  the  proper  place  to  stop 
the  machinery,  he  is  guilty  of  contributory  negligence  precluding 
a  recovery,    p.  663. 
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From  Dekalb  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  Mary  C.  Robbins,  as  administratrix  of  the  es- 
tate of  Theodore  A.  Bobbins,  deceased,  against  the  Ft. 
Wayne  Iron  &  Steel  Company.  From  a  judgment  for 
defendant  on  the  answers  to  the  interrogatories  notwith- 
standing a  general  verdict  for  plaintiflE  for  $1,500,  plaintiff 
appeals.     Affirmed. 

Henry  Colerick  and  Lee  J,  Ninde,  for  appellant. 

Elmer  E.  Stevenson  and  Zollars  &  Zollars,  for  appellee. 

Myers^  J. — Appellant,  as  administratrix,  commenced  this 
action  in  the  Superior  Court  of  Allen  County  against  ap- 
pellee, a  manufacturing  company,  to  recover  damages  by 
reason  of  the  death  of  Theodore  A.  Robbins,  alleged  to  have 
been  caused  by  appellee's  failure  properly  to  guard  certain 
parte  of  its  machinery.  The  venue  was  changed  to  the  De- 
kalb Circuit  Court,  where  the  cause  of  action,  as  stated  in 
the  amended  third  paragraph  of  complaint,  answered  in  de- 
nial, was  submitted  to  a  jury,  resulting  in  a  general  verdict 
for  appellant,  with  answers  to  fifty-four  interrogatories. 
Appellant's  motion  for  judgment  on  the  general  verdict  was 
overruled,  and  appellee's  motion,  for  judgment  on  the  an- 
swers to  the  interrogatories  was  sustained-  Judgment  in 
favor  of  appellee.  The  ruling  of  the  court  on  each  of  these 
motions  is  assigned  as  error. 

If  the  facts  specially  found  by  the  jury  cannot  be  recon- 
ciled with  those  found  by  the  general  verdict,  the  ruling  of 
the  trial  court  was  right.     This  question  must  be  de- 

1.  termined  from  the  complaint,  answer,  general  ver- 
dict, interrogatories  and  answers  thereto.  Bemis  In- 
dianapolis Bag  Co.  v.  Krentler  (1907),  167  Ind.  653.  Ap- 
pellant does  not  attempt  to  particularize  the  facts  specially 
found  and  the  pleaded  facts  in  an  effort  to  show  that  there 
is  no  irreconcilable  conflict,  but  is  content  with  the  general 
statements  that  *'the  special  findings  *  of  the  jury  override 
the  general  verdict  only  when  both  cannot  stand,"  and  that 
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**the  answers  to  the  interrogatories  were  not  such  as  to  be 
wholly  irreconcilable  with  the  general  verdict,  but  that  from 
the  allegations  of  the  complaint  it  readily  appears  that  the 
general  verdict  is  easily  supported  and  should  be  sustained." 
Prom  the  complaint  it  appears  that  on  February  1,  1904, 
and  for  two  years  prior  thereto,  appellee,  at  the  city  of  Ft. 
Wayne,  Indiana,  was  engaged  in  the  business  of  manufac- 
turing and  rolling  iron ;  that  for  the  pui^ose  of  said  busi- 
ness it  maintained  in  its  mill  "two  machines,  set  side  by 
side,  for  the  rolling  of  hot  iron  into  rods  and  strips;  that 
each  machine  consisted  of  an  iron  frame  about  six  feet  high 
and  six  feet  wide,  containing  three  horizontal  rollers  set  one 
above  the  other  in  said  frame,  the  shafts  of  which  rollers 
projected  through  said  frames  and  were  joined,  fastened  or 
linked  to  the  ends  of  rollers  projecting  in  a  like  manner 
through  the  frames  of  the  other  machine ;  that  there  was  a 
like  arrangement  of  links,  spindles  and  fasteners  between 
the  north  set  of  rollers  and  the  frame  thereof  and  the  en- 
gine, that  furnished  the  power  to  run  said  machine;  that 
there  was  a  space  of  about  three  feet  between  said  machines 
and  the  frames  thereof,  and  a  like  space  between  said  north 
set  of  roUers  and  said  engine,  each  of  which  said  spaces  con- 
tained no  machinery  except  the  roller  ends  and  the  coup- 
lings, set-screws  and  attachments  connected  and  before  de- 
scribed ;  that  the  sole  purpose  of  said  projecting  shafts  and 
the  couplings,  links  and  fastenings  thereof  between  said 
north  set  of  rollers  and  said  engine  was  to  transmit  the 
power  from  said  engine  to  the  rollers  on  said  north  machine ; 
that  said  machine  and  said  links  and  couplings  between  said 
machine  and  between  said  engine  and  said  north  machine, 
in  the  use  thereof,  were  constantly  revolving  at  a  high  and 
dangerous  rate  of  speed,  but  in  the  proper  use  of  said  rolling 
machines  in  defendant's  business  it  was  not  necessary  at  any 
time  to  leave  said  space  of  three  feet  between  said  machines 
and  the  frames  thereof,  and  said  space  between  said  north 
machine  and  said  engine,  open,  unprotected  and  exposed; 
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but  that  said  rolling  machines  would  have  been  as  service- 
able to  the  defendant  if  said  spaces  and  the  roller  ends  and 
the  couplings  connected  therewith  were  boxed  up  or  pro- 
vided with  guards."  It  is  aLso  alleged  that  said  roller  ends, 
couplings  and  screws  in  said  spaces  were  knowingly  left  un- 
guarded; that  appellant's  decedent  was  in  the  employ  of 
appellee  ''as  an  oiler  and  assistant  millwright,"  and  it  was 
his  duty  to  oil  the. machinery  about  said  mill  and  repair  the 
same ;  that  on  said  day,  and  while  decedent  was  in  the  line 
of  his  duty,  and  while  examining  a  piece  of  machinery  near 
said  unprotected  machinery  for  the  purpose  of  seeing  what, 
if  any,  repairs  were  needed,  *'he  slipped,  fell  or  was  caught 
between  said  unguarded  roller  ends  between  said  north  roll- 
ers and  said  engine,  without  any  fault  on  his  part,"  where- 
by he  was  crushed  and  instantly  killed.  It  is  also  alleged 
that  no  repairs  were  being  made  nor  were  about  to  be  made 
in  or  about  said  roller  ends. 

The  interrogatories  and  answers  thereto  show  that  appel- 
lant 's  decedent  was,  on  February  1,  1904,  and  for  about  six 
weeks  prior  thereto  had  been,  in  the  employ  of  appellee  as  an 
assistant  millwright.  Prior  to  his  engagement  with  appel- 
lee he  had  operated  steam  engines  and  other  machinery.  As 
a  part  of  appellee's  machinery  there  was  what  is  known  as 
*'muck  mill  rolls,"  located  in  the  southeast  portion  of  the 
mill  and  extending  north  and  south.  They  comprise  three 
rolls,  one  above  the  other.  The  north  end  of  the  rolls  ex- 
tends through  an  iron  frame  and  into  another  frame  about 
two  feet  distant.  These  extensions  were  called  spindles. 
Next  to  each  frame  on  the  spindle  was  boxing,  and  on  the 
boxing  on  the  lower  roll  was  a  sprocket-wheel,  to  which  was 
attached  an  endless  chain  connecting  the  sprocket-wheel  on 
the  feed-roll  located  immediately  in  front  and  east  of  the 
lower  main  roll.  The  platform  or  floor  upon  which  the  men 
worked  in  putting  iron  throusrh  the  rolls  extended  north 
and  terminated  at  about  the  sprocket-wheel  on  the  feed-roll, 
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and  which  platform  was  about  eight  inches  above  the 
ground.  Prior  to  said  day  appellant's  decedent  had  fre- 
quently assisted  in  adjusting  said  chain,  and  had  assisted 
in  adjusting  chains  on  other  sprocket-wheels  in  appellee's 
mill,  had  oiled  the  same,  and  was  familiar  with  the  chains 
and  the  construction  and  operation  of  said  rolls,  the  move- 
ments of  which  were  open  and  visible  to  any  one  looking  at 
the  same,  and  any  person  of  ordinary  intelligence,  by  look- 
ing at  said  rolk  and  boxing  when  in  operation  would  know 
that  injury  would  result  to  a  person  drawn  between  them; 
that  prior  to  said  day  decedent  had  been  warned  and  in- 
structed by  appellee  not  to  attempt  to  adjust  said  feed-roll 
chain  while  the  machinery  was  in  motion,  and  had  been  in- 
structed not  to  attempt  to  repair  any  machinery  while  the 
same  was  in  motion,  and  knew  that  it  was  against  the  rule 
of  appellee  to  undertake  to  repair  machinery  while  in  mo- 
tion. On  the  day  of  the  accident  Quigley,  head  millwright, 
and  decedent  had  adjusted  the  feed-roll  chain,  and  immedi- 
ately prior  to  the  accident  Quigley  and  decedent  were  work- 
ing together.  Decedent  was  standing  on  the  ground  in 
front  of  or  to  the  northeast  of  said  spindles  and  the  sprock- 
et-wheel on  the  feed-roll,  and  was  told  by  Quigley  not  to 
attempt  to  adjust  the  chain  until  he  stopped  the  machinery. 
Quigley  then  started  to  the  place  where  he  could  signal  to 
stop  the  machinery,  and  while  on  his  way,  and  before  reach- 
ing the  place  to  give  the  signal — the  signal-cord  being  about 
thirty  feet  south  of  the  rolls — decedent  was  caught  in  the 
spindles  and  boxing  and  was  killed.  Decedent  was  familiar 
with  the  machinery  about  him  and  the  ground  where  he 
stood,  and  was  in  a  place  of  safety,  and  had  he  so  remained 
until  the  machinery  stopped  he  would  not  have  been  in- 
jured. The  nature  of  the  ground  did  not  contribute  to  the 
accident.  Guards  could  have  been  maintained  which  would 
have  kept  persons  from  coming  in  contact  with  the  spindles 
or  sprocket-wheels,  but  when  making  repairs  or  replacing 
Vol.  41—36 
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the  chain  it  would  have  been  necessary  to  remove  such 
guards. 

Appellant's  cause  of  action  is  based  upon  appellee's  al- 
leged failure  to  guard  certain  spindles,  boxing,  sprocket- 
wheels  and  a  chain,  in  violation  of  the  provisions  of 

2.  the  factory  act  (Acts  1899,  p.  231,  §9,  §8029  Burns 
1908).  This  section  of  the  statute  has  been  con- 
strued as  not  requiring  every  piece  of  machinery  in  a  man- 
ufacturing establishment  to  be  guarded.  Laporte  Carriage 
Co,  V.  Sullender  (1905),  165  Ind.  290,  301.  ''Factories  are 
only  required  to  guard  against  such  dangers  as  would  ap- 
pear to  a  reasonably  prudent  man  as  liable  to  exist."  Orace 
V.  Globe  Stove,  etc,  Co,  (1907),  40  Ind.  App.  326,  and  cases 
there  cited.     It  has  also  been  held  that  in  this  class  of  cases 

the  assumption  of  risk  doctrine  does  not  apply.  Bess- 

3.  ler  V.  Laughlin  (1907),  168  Ind.  38;   Chamberlain  v. 
Waymire  (1904),  32  Ind.  App.  442.     But  the  law  of 

contributory  negligence  does  apply,  and  where  the  answers 

to  interrogatories  establish  facts  showing  that  the  injured 

party  was  guilty  of  negligence,  which  proximately 

4.  contributed  to  his  injury,  he  cannot  recover  for  such 
injury  unless  the  negligence  of  the  master  was  so 

gross  as  to  imply  a  wilful  intention  to  inflict  the  injury. 
Korrady  v.  Lake  Shore,  etc,  R.  Co,  (1892),  131  Ind.  261, 
264.  This  is  not  a  case  of  wilful  injury,  and  the  only  ques- 
tion for  our  consideration  is,  do  the  facts  specially  found 
by  the  jury  warrant  this  court  in  saying  as  a  matter  of  law 
that  the  decedent  was  guilty  of  contributory  negligence? 
If  so,  the  judgment  must  be  affirmed. 

Appellee  makes  the .  point  that  the  complaint  and  an- 
swers to  interrogatories  show  that  the  machinery  in  ques- 
tion was  not  of  the  kind  or  character  specifically  des- 

5.  ignated  by  the  statute  to  be  guarded,  citing  Laporte 
Carriage  Co,  v.  Sidlnidrr,  supra.     On  this  point  it 

is  difficult  to  determine  from  the  decisions  the  true  dividing 
line  between  the  class  of  machinery  or  appliances  desig- 
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nated  to  be  guarded  and  the  class  not  within  the  provisions 
of  the  statute  and  possible  to  guard  without  destroying  their 
usefulness.  It  was  evidently  the  purpose  of  the  legisla- 
ture in  enacting  this  statute  to  extend  the  common-law  duty 
of  persons  operating  manufacturing  plants  to  furnish  a  safe 
place,  works  and  machinery  for  their  employes  (Bessler  v. 
Laughlin,  supra)  by  making  it  the  imperative  duty  of  the 
master  to  comply  with  its  provisions  and  properly  guard 
those  parts  of  the  machinery  and  appliances  ''dangerous  to 
the  servants  whose  duties  required  them  to  work  in  the  im- 
mediate vicinity  thereof"  (Glens  Fails,  etc.,  Cement  Co.  v. 
Travelers  Ins.  Co.  [1900],  162  N.  Y.  399,  56  N.  E.  897; 
Robertson  v.  Ford  [1905],  164  Ind.  538),  except  where 
guards  would  render  such  machinery  useless  for  the  pur- 
poses for  which  it  was  intended:  Robertson  v.  Ford,  supra; 
Laporte  Carriage  Co.  v.  Sullender,  supra.  In  the  case  last 
cited  the  court  said :  "What  evidently  was  intended  or  con- 
templated by  the  legislature  was  that  those  parts  of  the  ma- 
chinery which  were  dangerous  to  employes  whose  duties  re- 
quired them  to  work  in  the  immediate  vicinity  of  such  dan- 
gerous machinery  should  be  properly  guarded,  in  order  to 
minimize  as  far  as  practicable  the  perils  or  dangers  attend- 
ing their  labor."  From  these  decisions  a  party  claiming 
damages  under  the  act  in  question  must  affirmatively 

6.  show  (1)  that  he  was  an  employe;    (2)  that  the  ma- 
chinery in  question  was  unguarded;    (3)  that  it  was 

dangerous;  (4)  that  his  duties  required  him  to  work  in  the 
immediate  vicinity  thereof;  (5)  that  it  could  have  been 
properly  guarded  without  rendering  it  useless  for  the  pur- 
poses intended.  Conceding  that  the  general  verdict  amounts 
to  a  finding  against  appellee  as  to  all  of  these  facts, 

7.  and  that  decedent  was  not  contributorily  negligent, 
and  that  all  reasonable  presumptions  relating  to  facts 

which  might  have  been  proved  under  the  issues  formed 
(Lake  Shore,  etc.,  R.  Co,  v.  Graham  [1904],  162  Ind.  374) 
are  to  be  indulged  in  favor  of  such  verdict,  and  that  eon- 
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elusions  and  recitals  of  the  pleader  are  to  be  disregarded 
(Robertson  v.  Ford,  supra;  City  of  Logansport  v.  Kihm 
[1902],  159  Ind.  68),  we  have  a  complaint  alleging  un- 
guarded machinery  described  as  spindles,  boxing,  sprocket- 
wheels,  links  and  chain,  located  in  a  certain  space  three  feet 
wide,  about  which  decedent  worked  when  the  same  was  out 
of  repair  or  was  in  need  of  oil.  Connected  with  the  ma- 
chinery described  were  the  muck  mill  rolls,  and  for  aught 
that  appears  in  the  complaint  they  were  guarded.  No  other 
machinery  was  in  that  part  of  the  building,  unless  we  may 
infer  from  the  conclusion  of  the  pleader  that  there  was  an- 
other piece  of  machinery  near  the  machinery  described. 
ITow  near  or  how  far  away  does  not  appear.  Its  character 
or  kind  is  not  shown.  Whether  guarded  or  imguarded  is 
untold.  This  statement  in  the  complaint  is  without  force  in 
stating  the  cause  of  action.  Robertson  v.  Ford,  supra.  The 
character  of  decedent's  employment  is  the  only  fact  from 
which  we  are  to  know  that  he  was  likely  to  come  in  contact 
with  the  alleged  unguarded  parts  of  the  machinery  alleged 
to  be  dangerous  only  when  in  motion.'  Comparing  the  issu- 
able facts  in  the  complaint  and  the  facts  found  by  the  an- 
swers to  the  interrogatories,  it  clearly  appears  that  the  head . 
millwright,  in  company  with  the  decedent  as  his  assistant, 
immediately  prior  to  the  accident,  had  in  mind  soxyie  repairs 
to  the  machinery  described  in  the  complaint,  and  with  that 
end  in  view  they  went  to  a  point  or  place  near  said  machin- 
ery, and  a  place  of  safety.  Knowing  the  rules  of  the  mas- 
ter, that  no  repairs  were  to  be  made  while  the  machinery 
was  in  motion,  and  the  facts  that  the  decedent  was  admon- 
ished by  his  associate,  who  was  in  charge,  not  to  attempt  to 
make  any  repair  until  the  machinery^  was  stopped,  and  that 
he  was  caught  in  this  same  machinery,  conclusively  show 
that  he  did  violate  the  nile^  of  the  master ;  that  he  did  not 
heed  the  order  of  the  person  in  charge  of  the  machinery,  but 
left  a  place  of  safety  to  enter  a  place  obviously  dangerous, 
while  the  master  was  engaged  in  making  it  safe.     The  an- 
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swers  further  show  that  decedent's  duties,  under  his  em- 
ployment, did  not  bring  him  in  touch  with  the  machinery 
while  the  same  was  in  motion.  His  duties  were  to  repair 
it  when  not  running.  Therefore,  as  we  see  this  case  as  dis- 
closed by  the  record,  it  is  unnecessary  for  us  to  decide 
whether  the  machinery,  under  the  statute,  was  of  the  kind 
or  class  to  be  guarded.  The  answers  show  that  the  decedent 
made  an  attempt  to  perform  a  service  when  the  known  rules 
of  his  employer  prohibited  it,  and  in  the  face  of  danger  evi- 
dent to  an  ordinary  observer,  whereby  he  was  injured.  It 
is  apparent,  therefore,  from  these  answers  that  the  decedent 
did  not  use  ordinary  care  to  avoid  danger,  and  his  failure 
to  do  so  proximately  contributed  to  his  injury.  This  con- 
clusion precludes  a  recovery  in  this  action.  Salem-Bedford 
Stone  Co.  v.  O'Brien  (1895),  12  Ind.  App.  217;  Southern 
R.  Co.  V.  Davis  (1905),  34  Ind.  App.  377;  Lake  Shore,  etc., 
R.  Co.  V.  Oraham,  supra. 

Judgment  aflSrmed. 

Hadley,  P.  J.,  Comstock,  Rabb  and  Watson,  JJ.,  concur. 
Roby,  C.  J.,  absent. 


Town  of  North  Judson  v.   Lightcap  et  al. 

[No.  6,142.     Filed  April  23,  1908.] 

1.  Appeal. — Briefs. — Waiver. — ^Alleged  errors  not  discussed  are 
waived,    p.  560. 

2.  J^UNiciPAL  Corporations. — Totcna. — Grading  Streets. — Obstruct- 
ing Drains. — ^A  town  is  liable  for  the  negligent  and  unskilful  grad- 
ing of  its  streets  in  such  manner  ns  to  obstruct  the 'flow  of  the 
waters  collected  thereon,  and  running  in  channels  along  the 
street,  and  the  consequent  overflow  of  same  upon  adjacent  lots. 
p.  668. 

3.  Same. — Streets. — Drains. — Obstructions. — Negligence. — ^The  dam- 
ming of  the  gutters  along  a  street  without  providing  any  outlet 
for  the  water  flowing  therein,  thus  causing  plaintiffs'  lots  to  be 
overflowed,  constitutes  negligence,    p.  5(>9. 

Prom  Starke  Circuit  Court ;  Timothy  E.  Howard,  Special 
Judge. 
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Action  by  Henry  Lightcap  and  others  against  the  Tovra 
of  North  Judaon.  Prom  a  judgment  for  plaintiflfs,  defend- 
ant appeals.      Affirmed. 

Bursan  dk  Burson  and  Harry  C,  Miller,  for  appellant. 
H.  R.  Bobbins f  W.  C,  Pentecost  and  J.  F.  Brems,  for  ap- 
pellees. 

Hadlby,  p.  J. — ^Appellees  sued  appellant  to  recover  dam- 
ages on  account  of  the  inundation  of  certain  lots  belonging 
to  said  appellees  in  the  appellant  tovm,  which  inundation 
was  caused  by  the  negligence  of  appellant  in  the  improve- 
ment of  its  streets.  There  was  a  trial  by  the  court  and, 
upon  request,  a  special  finding  of  facts  and  conclusion  of 
law  thereon,  by  which  it  was  adjudged  that  appellee  recover 
judgment  for  $125.  Appellant  excepted  to  the  conclusion 
of  law  and  filed  a  motion  for  a  new  trial,  which  was 

1.  overruled.  A  demurrer  was  filed  to  the  complaint, 
which  was  overruled.  This  action  of  the  court  is  as- 
signed as  error,  but  is  not  argued,  and  therefore  presents 
no  question. 

The  questions  properly  presented  and  argued  are,  error 
in  stating  the  conclusion  of  law  and  in  overruling  the  motion 
for  a  new  trial. 

Facts  found  by  the  court  are  to  the  effect  that  appellees 
own  the  north  half  of  block  twenty-seven  in  said  town ;  that 
Keller  avenue  runs  north  and  south  along  the  west  side  of 
said  block,  Sycamore  street  runs  east  and  west  along  the 
north  side,  and  Lain  street  runs  north  and  south  along  the 
east  side  of  said  property,  Keller  avenue  intersecting  Syca- 
more street  at  the  northwest  corner  of  said  property,  and 
Lain  street  intersecting  Sycamore  street  at  the  northeast 
corner  of  said  property;  that  appellees'  said  property  is 
lower  than  the  lots  to  the  south  of  it,  and  likewise  lower 
than  the  lots  west  of  it;  that  for  eighty  rods  to  the  south 
of  appellees'  property  there  is  a  continuous  rise  in  the 
ground;    that  there  is  a  gutter  on  the  west  side  of  Lain 
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street,  and  also  on  the  south  side  of  Sycamore  street;  that 
in  the  spring  of  1901  appellant  established  a  grade  for  Lain 
and  Sycamore  streets,  and  graded  the  same  by  using  a  road 
scraper  and  rounding  the  bed  of  the  roadway  and  placing 
on  the  top  thereof  crushed  stone  and  gravel,  thus  leaving 
the  middle  of  the  street  several  inches  higher  than  the  natu- 
ral surface  on  either  side;  that  in  so  grading  said  street 
they  caused  Lain  and  Sycamore  streets  to  cross  on  the  same 
grade  heights ;  that  appellant  placed  a^ox  tile  across  Syca- 
more street  where  it  intersects  Keller  avenue,  but  allowed 
the  same  to  become  unfit  for  drainage ;  that  at  the  time  of 
said  grading  it  also  placed  a  four-inch  tile  on  Sycamore 
street,  where  it  intersects  Lane  street,  but  said  four-inch 
tile  did  not  aflford  a  sufficient  outlet  for  the  water  which 
flowed  down  the  gutter  of  Lane  street  at  times  of  heavy 
rain  falls,  and  during  1902  and  1903  appellees'  lots  were 
inundated  by  water  flowing  from  the  lots  on  the  south,  and 
down  Lain  street  and  Keller  avenue  to  Sycamore  street; 
that  the  gutter  on  the  west  side  of  Lain  street  brought  the 
water  from  about  300  feet  south  of  Sycamore  street; 
that  inundations  were  caused  by  water  flowing  down  the 
west  side  of  Lain  street  and  the  east  side  of  Keller  avenue 
to  the  south  side  of  Sycamore  street  and  meeting  at  the  in- 
tersection of  said  Sycamore  street;  that  the  four-inch  tile 
on  Lain  street  and  the  box  tile  on  Keller  avenue  were  ob- 
structed, or  were  from  some  other  cause  inadequate  to  dis- 
charge said  water;  that  in  consequence  said  water  flowed 
across  the  sidewalk  upon  the  appellees'  lots  and  there  re- 
mained until  it  sank  away.  There  are  other  findings  rela- 
tive to  the  amount  and  character  of  damages  sustained.  It 
thus  appears  that  the  injury  was  the  direct  result  of  the 
grading  of  the  street  and  the  negligent  failure  of  the  town 
to  provide  for  the  flow  of  the  water  that  would  naturally 
and  necessarily  be  collected  at  the  points  of  the  intersec- 
tion of  said  three  streets.  Appellant  contends  that  the  the- 
ory of  the  complaint  is  that  the  proximate  cause  of  the  in- 
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jury  waa  the  constructing  of  lateral  ditches  and  drains,  and 
collecting  the  surface-water  from  distant  points  and  dis- 
charging it  upon  appellees'  land,  that  there  is  no  finding 
that  appellant  constructed  any  such  drains,  and  therefore 
appellees  should  not  recover. 

We  do  not  so  understand  the  complaint.  It  is  averred 
that  the  appellant  did  construct  such  drains,  and  did  there- 
by collect  the  surface-water  and  bring  it  to  the  lots 
2.  •  of  appellees ;  but  it  avers  also  that  appellant  f aile<l 
to  provide  an  outlet  for  the  water  so  collected,  and 
by  reason  thereof  appellees'  lots  were  overflowed.  Thus, 
basing  the  proximate  cause  of  the  injury  upon  the  failure 
of  the  town  to  provide  for  the  escape  of  the  waters  thus 
brought  down,  the  special  finding  declares  that  the  waters 
that  overflowed  appellees'  lots  flowed  down  the  gutters  of 
Keller  avenue  and  Lain  street,  and  by  reason  of  the  lay  of 
the  ground  and  the  failure  of  appellant  to  provide  proper 
drains  across  Sycamore  street  the  lots  were  inundated.  As 
thus  presented,  it  is  immaterial  who  constructed  the  gutters 
or  ditches.  If  by  reason  of  the  grading  of  the  streets  the 
gutters  through  which  said  water  flowed  were  thus  obstruct- 
ed, and  by  reason  of  this  obstruction  the  damage  was  done, 
the  town  would  be  liable  for  such  damage,  not  on  account 
of  having  constructed  the  gutters,  but  on  account  of  having 
constructed  a  barrier  across  the  gutters  that  obstructed  the 
flow  of  the  water  naturally  passing  through  them. 

Counsel  for  appellant  contend  that  this  is  a  case  where 
appellees,  under  the  authorities,  cannot  recover,  and  that 
where  a  street  is  improved  and  the  grade  is  raised,  leaving 
property  below  the  street  level,  such  property  owners  can- 
not recover  for  the  damming  of  the  surface-waters.  But 
this  is  not  such  a  c&se.  In  this  case  waters  that  caused  the 
injury  were  waters  that  were  collected  in  a  channel  along 
appellant's  street,  and  by  reason  of  appellant's  obstruction 
in  the  channel  the  same  was  caused  to  flow  upon  appellees' 
land.     In  such  a  case  the  town  is  liable.     2  Dillon,  Mun. 
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Corp.  (4th  ed.),  §1049;  Patoka  Tp.  v.  Hopkins  (1892),  131 
Ind.  142,  31  Am.  St.  417;  City  of  Indianapolis  v.  Buffer 
(1868),  30  Ind.  235;  City  of  North  Vernon  v.  Voegler 
(1885),  103  Ind.  314;  Weis  v.  City  of  Madison  (1891),  75 
Ind.  241,  39  Am.  Rep.  135. 

We  are  not  unmindful  of  the  rule  that  has  long  and  stead- 
Uy  been  maintained,  that  municipal  corporations  are  not  re- 
8i)on8ible  for  consequential  injuries  resulting  from  the  grad- 
ing of  streets,  where  the  work  is  done  in  a  careful  and  skil- 
ful manner.  But  this  rule  does  not  apply  here.  This  case 
comes  within  the  rule  that  has  been  just  as  long  maintained, 
that  where  such  work  is  done  in  a  negligent  and  imskilful 
manner  the  corporation  is  liable  for  injuries  resulting  to 
adjacent  property.  City  of  Indianapolis  v.  Buffer,  supra. 
The  damming  of  the  gutters  along  the  streets  by 

3.  the  embankments  without  providing  egress  for  water 
that  anyone  would  know  would  collect  there,  was  cer- 
tainly negligence  and  want  of  skill. 

The  only  question  presented  upon  the  ruling  on  the  mo- 
tion for  a  new  trial  is  that  the  evidence  is  insufficient  to  sus- 
tain the  finding,  and  the  only  deficiency  in  the  evidence 
pointed  out  is  that  there  was  no  evidence  that  the  city  con- 
structed the  drains.  As  we  have  heretofore  determined,  this 
is  immaterial. 

It  is  also  contended  there  is  no  evidence  showing  that  the 
improvement  of  the  street  was  negligently  done.  There  is 
no  virtue  in  this  contention.  The  evidence  shows  that  by 
the  grading  of  the  street  the  water  collected  on  Lain  street 
and  Keller  avenue,  and  flowing  down  the  same  to  Sycamore 
street,  was  there  obstructed  by  such  grading,  and  its  on- 
ward course  stopped  on  account  of  insufficient  outlet,  and  it 
was  thereby  backed  upon  appellees'  property.  This  shows 
negligent  and  unskilful  construction. 

Judgment  affirmed. 
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LomsviLLE  &  Southern  Indiana  Traction 
Company  v.  Short. 

[No.  6,178.     Filed  January  9,  1908.     Rehearing  denied  March  11, 
1908.    Transfer  denied  April  23,  1908.] 

1.  Pleading. — Complaint. — Interurban  Railroads. — Killing  Children 
on  Streets. — A  compraint  alleging  that  defendant  Interurban  rail- 
road company  negligently  ran  its  car,  provided  with  a  defective 
braise,  at  an  excessive  si:)eed,  in  violation  of  a  city  ordinance,  and 
without  any  warn  lug.  over  plaintiff's  child  six  years  old,  when 
such  child  was  in  plain  view  for  a  quarter  of  a  mile,  causing  the 
death  of  such  child,  states  a  cause  of  action,     p.  572. 

2.  Same. — Complaint, — Interurban  Railroads. — Negligent  Acts. — 
Joint  or  Several. — A  complaint  alleging  that  defendant  interurban 
railroad  company  ran  Its  car  at  an  excessive  speed,  in  violation  of 
a  city  ordinance,  and  without  warning,  over  a  child  In  plain  view 
for  a  quarter  of  a  mile,  and  that  the  brake  and  vestibule  of  such 
car  were  defective,  states  several  and  not  joint  acts  of  negligence, 
the  proof  of  any  one  of  which  entitles  plaintiff  to  a  verdict  p.  573. 

8.  Same. — Complaint. — Several  Acts  of  Negligence  Alleged  in  Same 
Paragraph. — Proof. — It  is  proper  in  an  action  based  upon  the 
commission  of  divers  acts  of  negligence,  to  include  all  of  them  in 
one  paragraph,  and  proof  of  one  of  such  acts  is  sufficient    p.  573. 

4.  Tbial. — Instructions. — Several  Acts  of  Negligence. — Proof  of 
One. — An  instruction  that  if  plaintiff  proves  one  of  several  acts  of 
negligence  alleged,  and  that  such  one,  independent  of  the  others, 
was  the  proximate  cause  of  the  injury,  the  plaintiff  should  re- 
cover, is  correct,    p.  573. 

5.  Same. — Instructions.— Remarks  of  Court. — ^The  criticism  that 
the  court  told  the  jury  that  the  several  paragraphs  of  the  com- 
plaint were  substantially  the  same,  is  not  well  taken,  where  no 
such  statement  appears  in  any  of  the  instructions,    p.  574. 

C.  Same. — Instructions. — CnntiHbutory  Negligence. — Interrogatories. 
— Appeal.— An  Instruction  stating  that  if  defendant  interurban 
railroad  company  committed  the  negligent  acts  alleged,  and  say- 
ing nothing  of  contributory  negligence,  the  plaintiff  should  re- 
cover, is  erroneous;  but  such  error  Is  not  reversible,  where  the 
answers  to  the  Interrogatories  show  that  plaintiff  was  not  negli- 
gent,   p.  574. 

7.  Same. — InsU^uctior^. — Burden  of  Proof, — Contributory  Negli- 
gence.— An  instruction,  In  a  personal  injury  case,  that  the  burden 
of  establishing  contributory  negligence  is  on  the  defendant,  is 
correct    p.  574. 

8.  Same. — Instructions. — Applicability  to  Evidence, — Interurban 
Railroads. — Defective  Brakes. — An  instruction  stating  the  duty  of 
an  interurban  railroad  company  in  providing  brakes  is  not  in- 
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applicable  to  the  evidence,  where  such  evidence  showed  that  the 
car  ran  150  feet  after  the  brake  was  applied,  such  fact  being  evi- 
dence of  a  defect  p.  575. 
D.  Trial. — Instructions. — Interurhan  Railroads. — Ringing  Qongs 
Between  Streets. — An  instruction  that  if  the  motorman  of  an 
interurban  car  failed  to  sound  his  gong  between  the  street  cross- 
ings, such  fact  would  not  charge  the  company  with  negligence,  is 
properly  refused,    p.  575. 

10.  Same.  —  Instructions.  —  Interurhan  Railroads. — Operation  of 
Cars  Without  Fenders. — ^An  instruction  that  it  does  not  consti- 
tute negligence  for  an  interurban  railroad  company  to  run  its 
cars  without  fenders,  is  properly  refused,    p.  575. 

11.  INTEBUBBAN  Railboads. — Killing  Child  on  Street. — Negligence. 
— Contributory. — ^Where  there  was  evidence  showing  that  as  a 
child  six  years  old  was  crossing  the  interurban  railroad  trnelv, 
the  motorman  of  the  approaching  car,  running  at  an  excessive 
speed,  his  car  having  no  fender  and  a  defective  brake,  ran  his  car 
over  such  child,  a  verdict  for  plaintiff  is  Jusfiflable.    p.  576. 

12.  Nbguoence. — Contributory. — Measure  of  Negligence  in  a  ChUd. 
— Failing  to  anticipate  the  negligent  operation  of  a  street-car  is 
not  necessarily  negligence  in  an  adult,  and  the  standard  by  which 
the  conduct  of  a  child  Is  measured  is  not  so  high  as  that  applied 
to  the  adult,    p.  57G. 

13.  Damages. — Excessive. — Death  of  Child. — ^A  verdict  for  $2,250 
for  the  death  of  a  child  six  years  old,  is  not  excessive,    p.  576. 

From  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Edward  S.  Short  against  the  Louisville  & 
Southern  Indiana  Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Oeorge  H,  Voigt  and  Charles  D.  Kelso,  for  appellant. 

Oeorge  H.  Hester  and  James  W.  Fortune,  for  appellee. 

RoBY,  C.  J. — ^Action  by  appellee  to  recover  damages  on 
account  of  the  death  of  his  infant  son,  alleged  to  have  been 
caused  by  the  negligence  of  appellant  in  operating  a  street- 
car upon  its  line.  The  complaint  was  in  six  paragraphs. 
The  answer  was  a  denial.  The  issue  was  submitted  to  a 
jury,  and  verdict  rendered  against  appellant  for  $2,250,  with 
answers  to  interrogatories.  Appellant's  motions  for  judg- 
ment on  the  answers  to  interrogatories  and  for  a  new  trial 
were  overruled,  and  judgment  rendered  upon  the  verdict. 

It  is  averred  in  each  paragraph  of  the  complaint  that  ap- 
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pellant,  on  April  2,  1904,  operated  a  single-track  railway 
along  Main  street,  in  the  city  of  New  Albany,  for  a 

1.  distance  of  about  two  miles ;  that  said  street  is  prac- 
tically straight ;  that  for  one-half  mile,  between  State 
and  Eighth  streets,  it  is  straight  and  level,  and  in  a  popu- 
lous and  thickly  settled  part  of  the  city;  that  about  5:30 
o'clock  p.  m.  of  said  day  a  certain  car  operated  by  appel- 
lant struck  and  killed  appellee's  son,  and  that  such  death 
was  due  to  the  negligence  of  appellant's  servants  in  the 
operation,  of  said  car.  The  negligent  acts  set  up  in  the  first 
paragraph  are  that  the  car  was  run  at  a  dangerous  and  un- 
reasonable rate  of  speed;  that  it  was  by  ordinance  of  said 
city  made  unlawful  to  run  a  street-car  within  the  limits  of 
said  city  at  a  greater  rate  of  speed  than  ten  miles  an  hour, 
and  that  the  car  in  question  was  run  at  a  greater  rate  of 
speed  than  ten  miles  an  hour ;  that  the  ear  was  a  long  and 
cumbersome  car  of  great  weight,  and  it  was  defective  in  that 
the  only  means  of  stopping  it  was  a  hand  brake  to  be  used 
by  the  motorman;  that  such  brake  was  insufficient  when 
the  car  was  run  at  an  ordinary  rate  of  speed,  and  especially 
insufficient  when  it  was  run  at  a  high  rate  of  speed,  and  that 
there  was  no  means  of  stopping  or  checking  it  except  by  the 
use  of  such  insufficient  hand  brake.  It  is  also  averred  that 
appellee's  son  started  to  cross  said  street  and  appellant's 
track  where  the  same  was  level  and  straight  for  one-quarter 
of  a  mile  each  way ;  that  he  was  in  plain  view  of  the  motor- 
man,  and  that  said  car  was  run  to  a  point  within  fifty  feet 
of  him  at  said  high  rate  of  speed,  and  until  it  was  too  late 
to  stop  the  same.  It  is  also  averred  that  the  son  was  six 
years  of  age  and  of  such  immature  judgment  and  experience 
that  he  was  incapable  of  negligence,  and  did  not  comprehend 
or  appreciate  the  danger  of  the  situation,  and  that  no  bell 
was  sounded  or  other  warning  given. 

In  the  second  paragraph  these  charges  are  repeated,  with 
the  additional  ones  that  there  was  no  fender  or  guard  on  the 
front  of  the  car;  that  its  vestibule  did  not  aflFord  the  motor- 
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man  a  proper  lookout,  and  these  charges  are  repeated  in 
slightly  varying  combinations  throughout  the  other  para- 
graphs, in  some  of  which  the  child  is  averred  to  have  been 
won  sui  juriSf  other  paragraphs  being  silent  upon  the  subject. 
Bach  paragraph  was  sufficient,  and  the  demurrers  thereto 
were  correctly  overruled.  The  acts  of  negligence  charged 
are,  as  is  sufficiently  shown  by  the  summary  given, 

2.  not  dependent  upon  one  another,  and  the  principle 
which  ruled  in  Terre  Haute,  etc.,  R.  Co.  v.  McCorkle 

(1895),  140  Ind.  613,  is  not,  therefore,  applicable  at  any 
stage  of  the  case.  New  York,  etc.,  R.  Co.  v.  Flynn  (1908), 
ante,  501;  Ft.  Wayne,  etc..  Traction  Co.  v.  Crosbie  (1907), 
169  Ind.  281;  New  York,  etc.,  R.  Co.  v.  Callahan  (1907), 
40  Ind.  App.  223. 

The  court  also  overruled  motions  by  appellant  to  require 

appellee  to  separate  the  several  causes  of  action  stated  in 

the  different  paragraphs  of  complaint.      These  mo- 

3.  tions  were  also  properly  overruled.  The  complaint 
as  filed  contained  an  unnecessary  number  of  para- 
graphs, but  the  particular  acts  and  omissions  relied  upon 
were  clearly  specified,  the  defendant  notified  thereby  of  the 
issue  it  would  be  called  upon  to  meet,  and  nothing  further 
is  required.  Chicago,  etc.,  R.  Co.  v.  Wolcott  (1895),  141 
Ind.  267,  272,  50  Am.  St.  320.  A  plaintiff  may  aver  much 
and  prove  enough.  Lang  v.  Doxey  (1875),  50  Ind.  385; 
Govld  Steel  Co.  v.  Richards  (1903),  30  Ind  App.  348; 
Indianapolis  St.  R.  Co.  v.  Slifer  (1905),  35  Ind.  App.  700. 

Other  questions  discussed  are  presented  by  the  assign- 
ment that  the  court  erred  in  overruling  the  motion  for  a 
new  trial.      The  third  instruction  was  to  the  effect 

4.  that  it  was  not  necessary  to  a  recovery  that  the  plain- 
tiff prove  all  the  acts  of  negligence  set  up  in  his  com- 
plaint, unless  the  injury  would  not  have  occurred  but  for 
the  happening  of  them  jointly;  and  *Mf,  therefore,  you  find 
from  the  evidence  that  the  defendant  at  the  time  of  the  ac- 
cident was  negligently  running  the  car  which  killed  plain- 
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tiff's  son,  at  an  excessive  rate  of  speed,  or  failed  to  sound 
a  gong  or  beU  for  the  purpose  of  giving  warning  to  travel- 
ers, or  failed  to  check  the  speed  of  the  car  after  the  motor- 
man  thereon  discovered  the  perilous  position  of  the  child,  if 
he  was  in  such  position,  or  failed  to  have  the  car  properly 
equipped;  and  if  you  further  iSnd  that  any  one  of  these 
facts  was  sufficient  to  and  did  bring  about  the  death  of  said 
child  independent  of  any  other,  you  will  be  warranted  in 
finding  actionable  negligence  on  the  part  of  the  defendant, 
and  your  verdict  should  be  for  the  plaintiff,  if  said  child 
was  not,  at  the  time,  at  fault.  *' 

The  question  of  negligence  was  by  this  instruction  prop- 
erly left  to  the  jury,  while  as  shown  by  the  authorities  be- 
fore cited  the  plaintiff  was  not  necessarily  required  to  prove 
each  independent  act  of  negligence  charged  in  the  complaint. 

The  criticism  that  the  court  told  the  jury  that  all 
six  of  the  paragraphs  were  substantially  the  same 

5.  is  not  well  taken,  such  statement  not  appearing  in 
the  instruction. 

It  is  objected  that  the  negligence  of  appellee  is  a  bar  to 
the  action,  and  that  the  absence  of  such  negligence  was  nec- 
essary to  a  verdict  for  him.   This  is  correct.     Indian- 

6.  apolis  St.  K,  Co,  v.  Antrohiis  (1904),  33  Ind.  App. 
663.  The  instruction  contained  no  reference  to  ap- 
pellee *s  conduct,  and  therefore  was  erroneous  in  directing  a 
verdict  for  plaintiff  upon  the  facts  enumerated.  The  error 
is  not  a  reversible  one,  for  the  reason  that  the  answers  to 
interrogatories  show  that  appellee  was  not  negligent.  Baum 
V.  Palmer  (1905),  165  Ind.  513. 

In  the  fourth  instruction  the  jury  were  told  that  the  bur- 
den of  establishing  contributory  negligence  was  on  the  de- 
fendant.    This  is  the  statute.     Acts  1899,  p.  58,  §362 

7.  Bums  1908.  And  see  New  Castle  Bridge  Co.  v.  Doty 
(1906),  37  Ind.  App.  84;   New  Castle  Bridge  Co.  v. 

Doty  (1907),  168  Ind.  259. 
Instruction  six  given  has  reference  to  the  duty  of  appel- 
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lant  to  equip  its  cars  so  that  they  could  be  controlled  and 
stopped.     It  is  conceded  that  the  instruction  stated 

8.  the  law  abstractly,  but  it  is  contended  that  it  was 
wholly  inapplicable  to  the  evidence;   that  there  was 

evidence  to  the  effect  that  the  car  ran  150  feet  after  the 
brake  was  applied.  Such  fact  was  relevant  to  the  question 
of  equipment,  and  tended  to  show  that  the  brake  or  other 
equivalent  apparatus  was  ineffective.  Indianapolis  St.  B. 
Co.  Y.  Bordenchecker  (1904),  33  Ind.  App.  138;  Davis  v. 
Mercer  Lumber  Co.  (1905),  164  Ind.  413;  Wolfe  v.  McMil- 
lan (1889),  117  Ind.  587,  593;  Gregory  v.  Cleveland,  etc., 
B.  Co.  (1887),  112  Ind.  385,  388.  There  being  contradic- 
tory evidence  upon  the  subject,  appellee  was  entitled  to  an 
instruction  upon  his  hypothesis. 

Instruction  eleven  given  contained  a  correct  statement 
upon  the  subject  of  the  measure  of  damages.  Louisville, 
etc.,  B.  Co.  V.  Bush  (1891),  127  Ind.  545,  548.  The  objec- 
tion to  instruction  twelve  is  based  upon  Chicago,  etc.,  B.  Co. 
V.  Thrasher  (1905),  35  Ind.  App.  58.  This  case  is  not  au- 
thority. Indianapolis,  etc..  Traction  Co.  v.  Her,derson 
(1906),  39  Ind.  App.  324. 

Instruction  one,  requested  by  appellant,  would,  if  given, 

have  taken  the  question  of  defendant's  negligence  in  failing 

to  sound  a  gong  or  ring  a  bell,  away  from  the  jury. 

9.  It  stated  **that  if  the  motorman  did  not  sound  the 
gong  or  ring  the  bell  between  the  street  crossings  such 

fact  would  not  charge  the  defendant  with  negligence." 
Whether  the  conditions  were  such  as  to  render  the  omis- 
sions referred  to  negligent,  was,  under  the  evidence,  a  ques- 
tion for  the  jury,  and  the  court  did  not  err  in  refusing  to 
take  it  from  them.  The  second  requested  instruction  is  to 
the  effect  that  it  was  not  negligence  in  the  defendant 

10.  to  operate  its  cars  without  fenders.     This  was  also  a 
question  of  fact.     The  fifth  instruction  requested  was 

argumentative  in  form,  and  should  have  been  refused  for 
that  reason  if  for  no  other. 
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There  is  evidence  supporting  the  verdict.     The  child  was 

crossing  appellant's  track  on  Main  street,  and  was  struck 

by  its  car  running  at  an  excessive  rate  of  speed,  with- 

11.  out  apparent  concern  or  precaution.     Said  car  was 
not  provided  with  a  fender.      There  was  evidence 

that  its  brakes  were  in  good  condition,  but  there  were  cir- 
cumstances justifying  a  contrary  inference.      An  adult  is 
not  necessarily  negligent  in  failing  to  anticipate  the 

12.  negligent  operation  of  a  street-car,  and  the  standard 
by  which  the  conduct  of  a  child  is  measured  is  not  so 

high  as  that  applied  to  the  action  of  an  adult.  Citi- 
zens St  R.  Co.  V.  Hamer  (1902),  29  Ind.  App.  426. 
The  jury  was  justified  in  finding  that  the  casualty  was  en- 
tirely due  to  appellant's  negligence.  It  is  extremely  easy 
for  companies  operating  street-cars  to  avoid  liability  for 
damages  on  account  of  such  occurrences  as  the  one  in  ques- 
tion, and  also  to  avoid  killing  either  children  or  adults.  This 
they  can  do  by  simply  running  cars  at  moderate  speed,  and 
keeping  them  under  reasonable  control.  The  necessity  of 
rapid  transit  will  be  more  completely  served  by  moderate 
speed  and  a  suflScient  number  of  cars  properly  controlled 
than  by  fewer  cars  recklessly  run. 

The  amount  of  the  verdict  and  judgment  is  not  so  great 
as   to   induce   the   conclusion    that   the   jury    acted 

13.  through  partiality  or  corruption,  and  the  judgment 
is  therefore  affirmed. 


Ayers  v.  Hobbs. 

[No.  6,179.     FUed  April  24,  1906.] 

1.  Appeal. — Briefs. — Waiver, — Alleged  errors  not  discussed  In  ap- 
pellant's brief,  are  waived,    p,  577. 

2.  Same. — Briefs.— Allerfing  Errors. — Specific  rulings  of  the  trial 
court  must  be  set  out  as  the  foundation  of  any  question  on  appeal, 
p.  578. 

3.  Same. — Excluding  Evidence. — "New  Trial. — No  question  on  the 
exclusion  of  evidence  can  be  raised  on  appeal,  unless  such  exclu- 
sion is  set  out  as  a  reason  for  a  new  trial,    p.  578. 
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4.  Appeal. — Recovery  Too  Large. — New  Trial. — The  amount  of  re- 
covery can  be  questioned  on  appeal,  only  where  made  a  reason 
for  a  new  trial,    p.  578. 

5.  Same. — Weighing  Kvidence. — ^The  Appellate  Court  will  not 
weigh  connlcting  evidence,    p.  579. 

C.  Same. — Instructions. — iJoio  Questioned. — ^To  raise  any  question 
on  the  instructions,  on  appeal/  the  appellant  must  set  out  the 
objectionable  instructions,  or  the  substance  thereof,  and  point  out 
the  errors  therein,    p.  579. 

7.  Conversion. — Measure  of  Damages. — Where  defendant  wrong- 
fully converted  plaintiflF's  wheat  to  his  own  use,  the  measure  of 
damages  is  the  value  of  the  wheat  at  the  time  of  the  conversion, 
without  any  deduction  on  account  of  the  labor  bestowed  upon  it 
by  defendant,    p.  579. 

Prom  Howard  Superior  Court ;  B.  F,  Harness^  Judge. 

Action  by  Wyley  J.  Hobbs  against  Jacob  M.  Ayers.  Prom 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed, 

Blacklidge  &  Wolf,  for  appellant. 

J,  W.  Cooper  and  Thomas  S.  Gerhart,  for  appellee. 

Hadley,  p.  J. — ^Appellee  sued  appellant  for  the  conver- 
sion of  one-half  of  twenty-four  acres  of  wheat  belonging  to 
appellee.  The  complaint  is  in  one  paragraph,  and  avers 
that  on  or  about  June  15  appellee  was  in  possession  of  twen- 
ty-four acres  of  wheat  on  the  farm  of  appellant,  and  appel- 
lee as  owner  was  entitled  to  one-half  of  the  same;  that  on 
said  date  appellant  wilfully,  tortiously  and  unlawfully  ob- 
tained possession  of  said  one-half  of  said  wheat,  and  unlaw- 
fully converted  the  same  to  his  own  use,  to  appellee's  dam- 
age in  the  sum  of  $250.  Prayer  for  judgment,  answer  by 
general  denial,  trial  by  jury,  and  verdict  for  appellee  in  the 
sum  of  $138. 

The  errors  assigned  are  that  the  complaint  does  not  state 

facts  sufficient  to  constitute  a  cause  of  action,  and  the  court 

erred  in  overruling  appellant's  motion  for  a  new 

1.    trial.     No  argument  is  presented  on  the  first  assigur 
ment  of  error,  and  therefore  no  question  is  presented 
for  the  consideration  of  this  court. 
Vol.  41—37 
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Appellant  in  his  brief  has  sought  to  present  some  ques- 
tion upon  the  rulings  of  the  court  below  in  the  trial  of  the 
cause,  but  does  not  specify  any  direct  error.      He 
2.    states  as  his  first  three  propositions  under  his  points 
and  authorities  that  this  case  was  tried  solely  upon 
the  theory  that  the  appellant  was  guilty  of  a  wilful  tort  or 
trespass  in  taking  possession  of  the  wheat  in  question,  and 
that  the  evidence  does  not  sustain  this  theory ;  that  the  evi- 
dence shows  that  appellant  did  not  commit  a  wilful  tres- 
pass, but  that  he  acted  in  good  faith,  believing  that  the 
wheat  was  his  own ;  that  if  he  acted  in  good  faith,  thinking 
the  wheat  was  his  own,  and  if  there  was  reasonable  ^ound 
upoq.' which  he  could  entertain  such  belief,  the  damage  of 
the  appellee  should  be  reduced  by  the  amount  expended  by 
the  appellant  that  was  reasonably  necessary  in  taking  care 
of  said  wheat — and  he  cites  a  long  list  of  authorities  to  sus- 
tain these  propositions,  but  does  not,  either  in  said  points 
and  authorities  or  in  his  argument,  specify  any  ruling  of  the 
court  that  contravenes  the  proposition  of  law  stated,  unless 
it  be  that  the  court  erred  in  excluding  evidence  of  the  coit 
of  catting  and  threshing  the  wheat  in  question ;  bat, 
8.    if  the  court  erred  in  this  particular,  it  is  not  pre- 
sented to  this  court,  for  the  reason  that  no  such  error 
was  specified  in  the  motion  for  a  new  trial,  and,  if  the  coart 
made  such  a  ruling,  it  is  not  tbevefore  subject  to  review 
by  us. 

The  propositions  of  law  steted  and  tiie  argument  advanoed 
by  appellant  are  to  the  effect  that  the  amount  of  recovery 
assessed  is  too  large.   This  is  clearly  the  point  made 
4.    in  the  three  propositions  mentioned,   but  no  such 
objection  was  made  in  the  court  below  in  the  motioD 
for  a  new  trial,  and  therefore  we  cannot  consider  the  ques- 
tion here.     The  only  specification  in  the  motion  tw  a  new 
trial  which  appellant  seems  to  think  covers  this  proposition 
is  that  the  evidence  is  insufficient  to  support  the  verdict 
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But  there  was  evidence,  if  believed,  that  fully  sup- 

5.  ported  the  verdict.     The  jury  evidently  believed  this 
testimony  to  the  exclusion  of  the  contrary  evidence. 

This  action  of  the  jury  we  cannot  review. 

Appellant  appears  to  desire  to  present  some  question  on 

the  instructions,  but  the  statement  in  his  brief  on  this  ques* 

tion  is:     **We  think  the  court  went  wholly  wrong  in 

6.  the  long  list  of  instructions  given,  and  in  informing 
the  jury  that  if  it  was  appellee's  wheat  the  appellant 

must  pay,  and  must  include  the  expense  to  which  he  had  al- 
ready been  in  cutting  the  wheat."  Then  follows  an  argu- 
ment upon  the  principle  involved  in  these  instructions.  The 
objectionable  instructions  are  not  in  any  manner  pointed 
outj  and  the  erroneous  ones  are  not  specified.  Clearly  all 
the  instructions  given  by  the  court  were  not  erroneous,  and 
under  this  general,  sweeping  charge  this  court  cannot  go 
to  the  record  and  select  those  that  it  might  think  were  the 
ones  complained  of  and  pass  upon  them.  Appellant  sets 
out  in  his  brief  five  of  the  instructions  given.  It  is  not 
claimed  that  these  are  all  of  the  instructions  given,  nor  is 
it  anywhere  specifically  suggested  that  either  is  erroneous. 
And  as  abstract  propositions  of  law  they  appear  to  be  cor- 
rect. Under  the  well-settled  rules  of  practice  in  this  court 
no  question  is  presented  on  the  instructions  fbr  our  con- 
sideration. M,  8.  Euey  Co.  v.  Johnston  (1905),  164  Ind. 
489;  Woodard  v.  Dobyzkoski  (1905),  34  Ind.  App.  658; 
Henderson  v.  Henderson  (1906),  165  Ind.  666.  There  is 
therefore  no  question  presented  to  this  court  for  review 
by  the  brief  of  appellant. 

We  have,  however,  considered  the   general  proposition 

that  the  cause  was  tried  and  damages  assessed  on  the  wrong 

theory,  and  find  that  appellant's  contention  is  not 

7.  sustained.     The  authorities  cited  by  appellant  are 
not  applicable  to  the  case  at  bar.    By  the  testimony 

of  appellee  it  appears  that  he  bought  the  wheat  at  a  specified 
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price,  to  be  paid  when  the  wheat  was  delivered  at  appel- 
lant's elevator;  that  a  short  time  before  the  cutting  of  the 
wheat  appellant  said  to  appellee  that  he  was  going  to  cut 
the  wheat  himself,  and  appellee  said  in  reply:  **If  you  do 
I  will  sue  you."  Appellant  said:  **Sue  and  be  d — d,  I 
will  risk  it.''  That  he  then  cut  the  wheat  during  the  ab- 
sence of  appellee.  Appellant  denied  the  sale  and  the  afore- 
said conversation.  There  was  no  middle  ground,  no  claim 
of  excuse  or  misunderstanding  on  the  part  of  appellant. 
It  is  clear,  therefore,  that  if  appellee's  tastimony  was  true, 
and  the  jury  could  not  have  found  for  him  without  finding 
that  it  was,  appellant  had  no  reasonable  grounds  upon 
which  he  could  entertain  the  belief  that  the  wheat  was  his 
own,  or  that  he  acted  in  good  faith  in  taking  the  same.  This 
being  true,  the  rules  of  law  laid  down  by  the  court  in  the 
assessment  of  damages,  to  the  effect  that  ''the  measure  of 
damages  was  the  value  of  the  property  -at  the  time  it  was 
converted  to  the  appellant's  use  without  any  deduction  for 
labor  rendered  or  bestowed  upon  it  by  the  wrongdoer," 
was  in  accord  with  the  authorities  of  this  State,  as  shown 
by  the  following  decisions:  •  Cavanaugh  v.  Taylor  (1891),  2 
Ind.  App.  502;  Everson  v.  Seller  (1886),  105  Ind.  266,  and 
cases  there  cited. 
Judgment  afi^med. 


White  v.  Redenbaugh.' 

[No.  5,866.  Filed  October  8,  1907.  Rehearing  denied  April  24,  190a] 

1.  MoBTOiLGES. — Deeds, — Conditional  Sales. — Repayment  of  Consid- 
eraiion. — The  want  of  a  covenant  to  repay  the  money  received  Is 
not  conclusive  evidence  that  a  conditional  sale  of  the  property 
conveyed  was  intended. .  p.  583. 

2.  Same. — Satisfaction. — Deeds. — Conditional  Sales. — Evidence. — 
Whether  a  mortgage  debt  was  extinguished  by  the  satisfactlwi  of 
record  thereof,  and  the  taking  of  a  deed  to  the  mortgaged  prem- 
ises, with  a  contract  for  reconveyance  upon  payment  of  the  debt, 
is  a  question  of  the  intention  of  the  parties,  which  must  be  deter- 
mined from  a  consideration  of  the  entire  transaction,    p.  583. 
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3.  MoBTGAGES. — Dccds, — Soles. — Evidence. — Where  the  evidence 
shows  that  the  husband  borrowed,  from  defendant,  $425  for  two 
years,  the  wife  executing  a  mortgage  on  her  land,  worth  $1,200,  as 
security  therefor,  and  that  uijon  maturity  of  the  note  given,  she 
executed,  to  the  defendant,  her  warranty  deed  therefor  taking 
a  contract  for  a  reconveyance  upon  payment  thereof  with  interest 
and  any  taxes  or  other  liens  to  which  the  grantee  might  be  liable, 
such  deed  constitutes  a  mortgage,  equity  construing  a  writing  as 
a  moi*tgage,  rather  than  a  conditional  sale.    pp.  583,  585. 

4.  Same. — Deeds. — Inadequacy  of  Consideration. — Inference. — ^The 
Inadequacy  of  the  consideration  for  a  deed  tends  to  raise  an  in- 
ference that  such  deed  is  in  reality  a  mortgage,    p.  584. 

5.  Appeal. — Weighing  Evidence:— The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  584. 

6.  MoBTOAGES. — Rents  and  Profits, — Oumer  of. — ^The  mortgagor  in 
possession  of  lands,  is  entitled  to  the  rents  and  profits  thereof, 
p.  585. 

Prom  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Suit  by  Carrie  P.  Redenbaugh  against  Israel  H.  White. 
Prom  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

C.  W,  Burton  and  M.  W.  Bruner,  for  appellant. 
Clyde  H.  Jones  and  John  B.  Murphy,  for  appellee. 

Watson,  J. — This  was  an  action  by  appellee  to  set  aside 
and  cancel  a  mortgage,  and  also  a  deed  of  conveyance  of  her 
real  estate,  which  she  and  her  husband  executed  to  appel- 
lant. She  alleged  that  she  executed  said  note  and  mortgage 
as  surety  for  her  husband,  and  that  said  deed  was  in  fact 
a  mortgage.  Appellant  demurred  to  the  complaint.  The 
demurrer  was  overruled  and  the  cause  put  bX  issue  by  gen- 
eral denial. 

The  errors  relied  upon  by  appellant  are:  (1)  overruling 
the  demurrer  to  the  complaint;  (2)  overruling  the  motion 
for  a  new  trial. 

The  complaint  alleges,  in  substance,  that  appellant  loaned 
to  appellee's  husband,  George  W.  Redenbaugh,  $425, 
and  accepted  a  note  due  two  years  after  date,  executed 
by  the  husband  with  appellee  as  surety,  also  the  execution 
by  said  appellee  of  a  mortgage  on  certain  land  which  was 
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ker  separate  property;  that  appellant  knew  the  loan  was 
for  the  husband ;  that  neither  the  wife  nor  her  separate  es- 
tate received  any  benefit  therefrom;  that  appellee  was  the 
owner  in  her  own  right  of  the  premises ;  that  at  the  eKpira- 
tion  of  the  two  years,  the  debt  being  due  and  unpaid,  appel- 
lant threatened  to  foreclose  the  mortgage  unless  the  note 
was  paid  at  once;  that  appellant  informed  appellee  that  if 
she  would  execute  to  him  a  deed  for  the  land  the  loan  would 
be  extended  for  a  year,  and  if  the  loan  was  paid  in  the  ex- 
tended time  he  would  reconvey  the  land  to  her;  that  appel* 
lee,  being  ignorant  of  her  rights  and  unadvised  in  the  mat- 
ter, joined  her  husband  in  executing  to  appellant  a  general 
warranty  deed  to  the  land;  that  at  the  same  time  they  en- 
tered into  an  agreement  in  writing  which  recited  the  note 
and  mortgage,  also  the  execution  of  said  deed ;  that  appel- 
lant)  by  said  instrument,  agreed  to  reconvey,  within  one 
year,  said  real  estate  to  any  one  appellee  might  name,  pro- 
viding she  paid  the  $425,  with  interest  at  seven  per  cent 
from  August  16,  1904  (date  when  the  note  was  due),  and 
all  taxes  or  liens ;  that  appellant  was  to  have  a  lien  on  the 
crops  for  the  accrued  interest;  that  if  the  $425,  with  in- 
terest, was  not  paid  within  the  year  "this  written  agree- 
ment shall  be  null  and  void,  and  in  said  event  said  deed 
shall  in  noMrise  become  ineffectual,  but  shall  be  valid  and 
effectual  for  all  intents  and  purposes,  thereby  giving,  grants 
ing  and  conveying  said  real  estate  in  fee  simple  as  this  day 
executed."  The  complaint  further  alleged  that  the  deed 
was  to  extend  the  time  of  the  indebtedness,  and  no  other 
consideration  whatever  was  received ;  that  the  property  was 
reasonably  worth  $1,200;  that  a  demand  was  made  for  a 
reconveyance  of  the  property,  and  refused  by  appellant; 
that  appellee  remained  in  possession  of  the  land,  using  it  as 
her  own. 

It  is  argued  that  the  deed  and  contemporaneous  written 
agreement  constitutes  a  conditional  sale  and  not  a  mortgage. 
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It  is  true  that  by  the  written  agreement  appellee  is 

1.  not  bound  to  pay  the  $425  for  which  a  reconTeyanee 
is  to  be  had.     But  this  fact  of  itself  does  not  show 

conclusively  that  the  transaction  was  a  conditional  sale.  In 
Conway's  Executors  v.  Alexander  (1812),  7  Cranch  •218, 
3  L.  Ed.  321,  Chief  Justice  Marshall  said:  **The  want  of 
a  covenant  to  repay  the  money  is  not  complete  evidence  that 
a  conditional  sale  was  intended,  but  it  is  a  circumstance  of 
no  inconsiderable  importance."  1  Jones,  Mortgages  (Oth 
ed.),  §272;  Flagg  v.  Mann  (1833),  14  Pick.  467,  478; 
Davis  V.  Stonesireet  (1853),  4  Ind.  101,  106.  " 

Ap^Uant  also  contends  that  since  the  consideration  for 

the  execution  of  the  deed  was  the  surrender  of  the  note  and 

mortgage  and  the  satisfaction  of  record  of  the  mort- 

2.  gage,  the  debt  was  thereby  extinguished,  and  hence 
the  transaction  constituted  a  conditional  sale  and  not 

a  mortgage.  Whether  the  debt  was  extinguished  is  a  ques- 
tion of  the  intention  of  the  parties.  This  must  be  gathered 
from  an  interpretation  of  the  entire  instrument. 

The  fact  is  set  out  that  there  was  an  existing  debt  at  the 

time  the  deed  was  executed.    The  amount  of  the  debt  is  the 

exact  sum  set  out  in  the  deed  as  the  consideration  for 

3.  the  conveyance.    On  payment  of  said  amoimt,  White 
agreed  to  reconvey  the  property  to  any  one  whom 

apyellfie  might  name  within  one  year.  If  appellee  paid  this 
sum,  she  would  be  entitled  to  a  reconveyance  of  the  land  in 
question.  It  is  further  provided  that  the  interest  should  ac- 
orae  at  the  rate  of  seven  per  cent  from  August  16,  1904, 
being  the  dat^  of  maturity  of  said  note.  The  separate  con- 
tract and  deed  were  dated  and  executed  August  20,  1904. 
The  {act  liiat  interest  is  payable  by  the  terms  of  the  eon- 
tract  is  a  circumstance  tending  to  show  that  the  debt  was 
not  extinguirfied.  Furthermore  appellee  bound  herself  to 
pay  the  taxes  t)n  the  land  for  the  year  agreed,  and  to  pay  all 
liens  which  White  might  pay  or  which  might  attach  to  the 
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land.  If  the  instrument  does  not  show  clearly  whether  a 
mortgage  or  a  conditional  sale  was  intended,  **  equity 
•  •  •  will  construe  a  writing  as  a  mortgage  rather  than 
a  conditional  sale/'  Heath  v.  Williams  (1869),  30  Ind.  495, 
513.  And  see  Wolfe  v.  McMillan  (1889),  117  Ind.  587,  592. 
According  to  the  terms,  the  result  would  be  this  if  this 
agreement  constitutes  a  conditional  sale.  Mrs.  Redenbaugh 
would  convey  seventy-four  acres  of  land,  pay  interest  on 
$425  for  one  year  and  four  days,  said  interest  amounting, 
at  the  agreed  rate,  approximately  to  $30,  pay  the  taxes  for 
the  stipulated  year  on  the  land  which  had  an  assessed  value 
of  $700,  and  also  pay  any  other  liens  for  which  the  land 
miglit  become  liable.  In  return  for  this  she  would  receive 
credit  for  the  indebtedness  of  $425.  The  inadequacy  of  the 
consideration  is  obvious,  and  it  has  been  held  re- 

4.  peatedly  that  inadequacy  is  a  fact  •tending  to  raise 
the  inference  that  the  transaction  was  a  mortgage. 

Davis  V.  Stonestreet,  supra;  Turpie  v.  Lowe  (1888),  114 
Ind.  37,  45;  1  Jones,  Mortgages  (6th  ed.),  §275.  The  trial 
court  did  not  err  in  overruling  the  demurrer  to  the  com- 
plaint. 

Appellant  further  insists  that  there  was  error  by  the 

lower  court  in  overruling  the  motion  for  a  new  trial.    It  has 

been  said:    ''In  order  to  authorize  us  on  an  appeal 

5.  to  disturb  the  judgment  of  the  trial  court  on  the  evi- 
dence alone,  it  must  appear  that  the  evidence  in  the 

case  is  such  as  to  raise  or  present  for  our  decision  not  mere- 
ly a  question  of  fact,  but  one  purely  of  law  on  some  material 
issue,  and  that  such  question  of  law  under  thfe  judgment  of 
the  trial  court  was  decided  erroneously."  Diamond  Block 
Coal  Co.  V.  Cuthbertson  (1906),  166  Ind.  290,  300.  See,  also, 
Carver  v.  Forry  (1902),  158  Ind.  76;  Republic  Iron  <&  Steel 
Co,  V.  Berkes  (1904),  162  Ind.  517,  and  cases  cited.  Where 
there  is  evidence  in  the  record  to  support  the  findings  this 
court  will  not  disturb  the  judgment  below.    Ca^se  v.  Collins 
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(1906),  37  Ind.  App.  491;  Nichols  &  Shepard  Co.  v.  Bem- 
ing  (1906),  37  Ind.  App.  109,  and  cases  cited. 

It  is  not  disputed  that  the  mortgage  was  executed  for  the 
husband's  personal  debt.    Neither  is  the  execution  of  the 

deed   and   the   contemporaneous   agreement   denied. 
3.    It  resolves  itself  tlfen  into  a  determination  whether 

there  was  evidence  which  would  support  the  finding 
that  this  deed  was  given  as  a  mortgage.  The  fair  valuation 
of  the  land  was  shown  to  be  $1,200.  It  was  testified  that 
White  said  he  wanted  the  deed  to  secure  himself,  that  all 
he  wanted  was  his  money,  not  the  land.  The  appellee  was 
allowed  to  remain  in  possession  and  to  enjoy  the  income 
from  the  mortgaged  property.  The  appellant  held  the  rec- 
ord title  of  this  property  merely  as  security  for  his  loan. 
Therefore  the  construing  of  the  deed  and  separate  instru- 
ment, aided  by  the  testimony,  shows  the  relation  between 
the  parties  to  be  the  same  as  if  the  deed  had  been  a  mort- 
gage. Appellant  must  be  considered  as  the  mortgagee,  out 
of  possession  of  the  mortgaged  premises,  and  the  same  rules 
are  applicable  as  if  it  had  been  a  mortgage  in  the  ordinary 

form.    No  rule  of  law  is  plainer  or  better  under- 
6.    stood  than  that  the  mortgagor  of  real  estate  has  a 

right  to  the  rents  and  profits  so  long  as  he  remains 
in  possession. 

It  is  urged  by  appellant  that  the  deed,  absolute  on  its 
face,  conveying  the  real  estate  in  question,  constituted  a 

conditional  sale.     But  considering  together  the  deed, 
3.    separate  instrument,  and  all  the  facts  surrounding 

the  transaction,  this  position  is  not  supported  by  the 
authorities.  To  constitute  a  conditional  sale  the  debt  to 
White  from  Carrie  F.  Redenbaugh  must  be  extinguished  by 
the  sale  and  conveyance  of  the  property.  The  proof  shows 
that  the  debt  was  not  extinguished,  but,  on  the  contrary,^ 
appellee  was  given  one  year  and  four  days  in  which  to  pay 
the  same,  and  the  rate  of  interest  was  fixed  the  same  as  in 
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the  note,  and  upen  payment  of  the  debt  and  interest  ap- 
pellant was  to  reconvey  to  her  the  land  in  question.  The 
facts  presented  by  the  record  in  this  ease  establish  that  the 
instrument  executed  by  appellee  and  husband  to  appellant 
on  August  20,  1904,  must  be  and  is  regarded  as  a  mortgage. 
Harbison  v.  Lemon  (1832),  3  Blackf.  •SI,  23  Am.  Dec.  376; 
Waihins  v.  Gregory  (1841),  6  Blackf.  113;  Loeb  v.  McAlr 
isier  (1896),  15  Ind.  App.  643;  Matckett  v.  KTmely  (1901), 
27  Ind.  App.  664;  Kitts  v.  WiUson  (1892),  130  Ind.  492; 
Mott  V.  Fishe  (1900),  155  Ind.  597;  Vosb  v.  ElUr  (1887), 
109  Ind.  260. .  The  evid^iee  supports  the  finding  of  the 
trial  ceiH*t,  therefore  no  error  was  committed  in  oy^ruling 
the  motion  for  a  new  triaL 
Judgment  aibrmed. 


BBNTLinr  i;.  Jakrell,  Administrator. 

[No.  6,194.     Filed  Afrll  28,  1908.] 

1.  Appeal. — Briefs. — AppellanVs  Omissions  Supplied  hy  Appellee.-- 
Where  appellant's  brief  omits  essential  facts,  but  appellee's  brief 
soppHes  same,  the  questions  may  be  considered,    p.  587. 

2.  Ex£cuT0B8  AND  ADMINISTRATORS. — Appointment. — Diseretion.^ 
Decedents'  Estates. — ^Tlie  appointment,  by  the  trial  Judge,  of  a  dis- 
interested [leraon,  at  the  widow's  request  as  administrator  of  her 
deceased  husband's  estate,  will  not  be  set  aside,  on  appeal,  in 
favor  of  the  decedent* s  sister,  there  being  no  abuse  shown  of  the 
trial  Judge's  discretion,    p.  587. 

Prom  Marshall  Circuit  Court;    Harry  Bernetha^  Judge. 

Objections  by  Mary  E.  Bentley  to  the  confirmation  of  the 
appointment  of  Henry  L.  Jarrell,  as  administrator  of  the 
estate  of  Edward  Hill,  deceased.  Prom  a  judgment  over- 
ruling such  objections,  and  confirming  the  appointment,  the 
objector  appeals.    Affirmed. 

•    Charles  Kellison  and  Slick  &  Curtis,  for  appellant. 
Martindale  &  Stevens,  for  appellee. 

Watson  J. — This  appeal  was  taken  from  the  lower  couit 
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in  confirming  the  appointment,  by  the  clerk  of  the  MasBhall 
Circuit  Coiu't,  in  vacation,  of  appellee,  Henry  L.  JarreU, 
as  administrator  of  the  estate  of  Edward  HUl,  deeeased. 
Sarah  G.  Hill,  widow  of  the  decedent,  filed  her  relinquish- 
meiKl  to  administer  on  said  estate,  and  requested  that 
said  JarreU  be  appointed  as  such  administrator.  Edward 
Hill  died  January  11,  1906,  leaving  his  widow,  Sarah  C. 
Hill,  and  three  minor  children.  Henry  L.  Jarrell  was  ap- 
pointed by  the  clerk  as  such  administrator  on  January  15, 
1906.  On  January  31,  1906,  appellant,  who  is  a  married 
wonaaQ  and  a  sister  of  decedent,  filed  her  husband  ^»  written 
consent,  as  required  by  law,  also  her  application  for  letters 
of  administration  on  decedent's  estate,  and  tendered  her 
bond  as  such  administratrix.  In  said  petition  she  also  re- 
sisted the  confiimiation  of  said  Jarrell  as  administrator.  To 
this  petitian  appellee  answered,  setting  up,  among  other 
facts,  the  relinquishment  by  the  widow,  and  the  approval 
and  consent  of  appellant  to  the  appointment  of  JarreU  as 
administratotr  of  decedent's  estate.  Upon  the  trial  of  this 
cause  the  court  confirmed  and  approved  the  act  of  the  clerk 
in  the  appointment  of  said  Jarrell  as  administrator. 

It  is  earnestly  insisted  by  appellee  that  no  question  is 
presented  for  this  court's  decision,  for  the  reason  that  ap- 
pellant has  failed  in  the  preparation  of  her  brief  to 

1,  comply  with  the  rules.    The  brief  is  far  from  comply- 
iikg  with  the  strict  construction  of  the  rules,  but  aided 

as  we  are  by  appellee's  brief,  we  have  concluded  to  consider 
the  questions  presented.     The  appointment  of  an  adminis- 
trator must  be  left  largely  to  the  sound  discretion 

2.  of   the   trial    judge.      He    who    has    direct    control 
over  the  estate  can  better  judge  of  the  capability 

of  the  parties  applying  for  letters,  and  will  know  who 
will  best  serve  the  interest  of  the  estate,  the  widow,  and 
the  children.  And  so  long  as  this  discretion  has  not  been 
abused  this  court  wiU  not  disturb  the  judgment.  In  the 
case  of  Wallis  v.  Cooper  (1890),  123  Ind.  40,  the  court  said: 
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**The  circuit  court  has  a  wide  discretion  in  matters  con- 
cerning the  appointment  of  administrators,  and  the  ap- 
pellate court  will  not  control  that  discretion  nor  interfere 
with  its  exercise  except  where  it  has  been  abused."  We 
have  examined  the  record  in  this  case  and  find  the  judg- 
ment is  supported  by  the  evidence. 
Judgment  affirmed. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Walker. 

[No.  6,352.     Filed  April  28,  1908.] 

1.  PLRADUXQ.—Cofnplaint. — Master  and  Servant. — Assumption  of 
Risk. — Employers'  Liability  Act.— Railroads, — A  complaint  SiUeg- 
ing  that  defendant  railroad  company's  foreman  ordered  an  em- 
ploye to  procure  a  chisel  and  assist  in  cutting  some  bolts  in  a 
frog  which  was  being  removed;  that  such  servant  procured  a 
defective  chisel  for  such  work ;  that  plaintiffs  foreman,  to  whoee 
order  plaintiff  was  bound  to  conform  and  did  conform,  ordered 
plaintiir  to  do  some  work  near  by;  that  an  employe  in  striking 
such  chisel  caused  a  piece  to  fly  therefrom,  destroying  plaintifTs 
eye,  and  that  plaintiff  did  not  see  nor  have  an  opportunity  to  see 
such  chisel,  states  a  cause  of  action,  and  does  not  show  an  as- 
sumption of  rink,  or  that  the  negligence  was  solely  that  of  a  fellow 
servant,    p.  502. 

2.  Master  and  Servant.— WorA:«,  Ways  and  Machinery. — Ca/re. — It 
is  the  master's  duty  to  use  ordinary  cai;p  to  provide  the  servant 
with  safe  tools  with  which  to  work ;  and  this  duty  extends  to  the 
protection  of  employes  within  the  sphere  of  danger  resulting  fr^Hn 
the  furnishing  of  defective  tools,    pp.  503,  600. 

3.  Same. — Assumption  of  Risk. — Notice. — The  servant  assumes  only 
the  risks  ordinarily  Incident  to  his  service,  of  which  he  has,  or 
should  jhave  knowledge,    p.  503. 

4.  Same. — Assumption  of  Risk. — Notice  of  Danger, — The  assump- 
tion of  a  risk  implies  actual  or  constructive  knowledge  of  the 
danger,    p.  503. 

5.  Same. — Fellow  Servants. — Foreman. — Selecting  Tools. — ^A  fore- 
man in  selectlnj?  a  defective  chisel,  which  caused  injury  to  a 
servant  employed  near  the  servant  using  such  chisel,  represents 
the  master,  and  the  master  is  liable  for  injuries  caused  thereby, 
where  such  foreman  gave  no  warning  of  such  defect    p.  583. 
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0.  Trial. — Innt ructions. — Master  and  Servant — Railroads, — Fur- 
nishing Safe  Tools. — An  instruction  tbat  defendant  railroad  com- 
pany was  not  l>ound  to  inspect  a  single  tool  lilce  the  chisel  causing 
the  injury,  is  properly  refused,  where  there  is  no  showing  that  the 
injured  servant  knew  or  had  any  opportunity  to  know  of  the 
defect,    p.  51)4. 

7.  Same. — Instructions. — Assumption  of  Risk, — Notice  of  Defects. — 
An  instruction  on  the  question  of  the  servant's  assumption  of 
risk,  which  omits  entirely  the  servant's  knowledge  •or  want  of 
knowledge  of  the  danger,  is  properly  refused,    p.  594. 

8  Same. — Instructions, — Applicability  to  Evidence. — Contributory 
Negligence. — An  instruction  that  if  the  plaintiff,  a  servant,  saw 
or  might  have  seen  the  defective  chisel  used  by  a  fellow  servant, 
and  which  caused  plaintiCTs  injury,  he  cannot  recover  because  of 
contributory  negligence,  is  inapi)licable,  where  the  evidence  shows 
that  plaintiff  never  saw  such  chisel  before  the  injury,    p.  5J)4. 

9.  Same. — Instructions. — Peremptory. — A  peremptory  instruction 
for  defendant  Is  properly  refused,  where  there  is  some  evidence 
sustaining  plaintiffs  allegations,    p.  504. 

1.0.  Same. — Instructions, — Duplication  of. — It  is  not  erroneous  to 
refuse  instructions  substantially  covered  by  those  given,    p.  594. 

11.  Same. — Instructions. — Prelim  inat^  Remarks. — A  preliminary 
remark  by  tlie  judge,  that  the  law  imposed  ui)on  him  the  duty  of 
instructing  the  jury  as  to  the  law  governing  the  case,  made  after 
he  had  read  the  instructions  requested,  and  before  reading  those 
prepared  by  himself,  is  not  misleading  nor  prejudicial,    p.  595. 

12.  Same. — Instructions. — Damages. — Repetitions. — An  instruction 
that  plaintiff  is  entitled  to  re<-over  for  his  pain,  loss  of  eye,  dis- 
figurement, mental  and  physical  pain  suffered,  and  loss  of  service. 
If  the  facts  are  found  in  his  favor,  though  containing  repetitions, 
is  not  misleading,    p.  505. 

13.  Same. — Instructions. — Applicability  to  Evidence. — Instructions 
explaining  the  master's  duty  to  use  ordinary  care  in  furnishing 
safe  tools,  the  servant's  assumption  of  risk,  and  the  master's  duty 
to  take  notice  of  the  tendency  of  tools  to  wear  and  be<'ome  defect- 
ive by  use,  are  not  inapplicable  to  the  evidence,  where  there  is 
evidence  tending  to  prove  such  facts,    p.  50(5. 

14.  Same. — Instructions. — Damages. — Measure  of. — An  instruction 
that  if  the  plaintiff  has  proved  the  allegations  of  his  complaint, 
the  jury  should  award  him  such  damages  as  in  its  judgment  will 
fairly  comi)en8ate  him  for  the  Injury  he  received,  not  to  exceed 
the  demand,  is  not  erroneous,    p.  507. 

15.  Same. — Instructions. — Burden  of  Proof. — *' Satisfy." — An  in- 
struction that  the  burden  is  on  plaintiff  to  "satisfy"  the  jury  that 
the  allegations  of  his  complaint  are  true,  is  not  misleading,  the 
word  "satisfy"  evidently  meaning  to  make  clear  or  to  remove  from 
doubt,    p,  698. 
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16.  Masteb  and  Sebvaih:. — Defective  Tools,— ^Where  a  railroad 
servant  was  dii*ected  by  his  foreman  to  secure  a  chisel  and  to  cut 
od  certain  bolts  in  a  frog,  and  he  selected,  at  the  company's  tool 
house,  a  defective  chisel,  which,  wliile  in  use,  chipped,  and  de- 
stroyed plaintifTs  eye,  plaintiff  being  at  work  near  by  and  being 
ignorant  of  the  defect,  the  company  is  liable  under  section  one  of 
the  employers'  liability  act  (Acts  18»3,  p.  294,  §8017  Bums 
1908).    Roby,  O.  J.,  and  Myers,  J.,  dissenting,    pp.  599,  601. 

17.  Same. — Duties  of  hispection. — ^A  higher  duty  of  inspection  rests 
upon  the  master  than  upon  the  servant ;  and  this  duty  to  inspect 
applies  to  simple  as  well  as  complex  tools,    p.  600. 

Prom  Orange  Circuit  Court;  Asa  EUioit,  S^pecial  Judge. 

Action  by  William  E.  Walker  against  the  Baltimore  & 
Ohip  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afjirmed. 

W.  R,  Gardiner,  C,  K.  Tharp,  C,  G.  Oardimr  and  Edward 
Barton,  for  appellant. 

Alvin  Padgett,  A.  J.  Padgett,  D.  H.  Padgett  and  Perry 
MaCart,  for  appellee. 

CoMSTOCK,  J. — The  appellee  was  plaintiff  below.  The  ma- 
terit^l  allegations  of  his  complaint  are  as  follows :  That  on 
April  18,  1905,  plaintiff  was  engaged  in  the  service  of  the 
defendant  as  a  section  man,  working  in  what  was  known  as 
the  "extra  gang,"  and  under  the  supervision  and  direc- 
tion of  a  foreman  of  defendant,  to  whose  orders  and  direc- 
tions he  was  bound  to,  and*  did  conform ;  that  there  were 
several  other  employes  of  defendant  working  with  the  plain- 
tiff in  said  e£tra  gang  and  subject  to  the  orders  of  said 
foreman;  that  at  the  same  time  the  defendant  had  another 
foreman  and  gang  of  workmen,  constituting  what  was 
known  as  the  ** regular  section  gang,''  and  that  on  said  day 
both  of  said  gangs  of  employes  were  engaged  in  taking  out 
and  replacing  a  frog,  constituting  a  part  of  the  defendant's 
track,  and  that  they  were  doing  said  work  under  the  or- 
ders and  supervision  of  said  defendant's  foreman;  that 
plaintiff  had  never  been  employed  in  such  line  of  work  prior 
to  the  happening  of  the  grievances  hereinafter  complained 
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of;  that  while  engaged  in  said  work  plaintiff  and  said  other 
workmen  were  doing  the  work  of  the  defendant,  and  were  in 
the  line  of  their  duty ;  that  while  prosecuting  said  work  one 
of  said  foremen  ordered  one  of  the  persons  working  at  said 
undertaking  to  go  to  the  tool-house  of  defendant  and  get  a 
chisel  to  cut  the  bolts  holding  the  old  frog  in  place;  that 
said  employe,  in  obedience  to  said  order  and  direeticHss, 
went  to  the  tool-house  and  got  a  chisd;  that  said  employe 
held  the  chisel  on  one  of  said  bolts  and  another  of  said  en^- 
ployes  began  to  strike  on  the  head  of  the  chisel  with  a  heavy 
hammer ;  that  at  said  time  plaintiff  was  standing  a  few  feet 
from  where  said  bolts  were  being  cut,  and  was  required  by 
the  defendant  and  the  foreman,  Murphy,  to  reiaam  in  the 
immediate  vicinity  of  said  work,  and  engaged  in  the  line 
of  his  duty,  and  the  men  holding  the  chisel  and  wielding 
the  hammer  were  at  that  time  engaged  in  the  line  of  their 
duty  as  employes  of  the  defendant ;  that  while  thus  en- 
gaged a  piece  of  the  metal  of  which  the  chisel  was  made  flew 
off  of  the  same  and  struck  plaintiff  in  the  left  eye  and  de- 
stroyed the  sight  thereof;  that  plaintiff's  said  injury  was 
caused  by  reason  of  the  negligence  and  carelessness  of  the 
defendant;  in  this:  That  said  defendant  furnished  said 
chisel  for  the  use  of  its  employes  while  in  its  employ ;  that 
it  carelessly  and  negligently  suffered  said  chisel  to  be  and 
become  old,  worn  and  defective,  and  the  head  thereof  bat- 
tered and  slivered,  and  to  become  thereby  dangerous  and 
liable  to  throw  off  slivers;  that  until  after  plaintiff's  said 
injury  he  had  never  seen  said  chisel,  and  that  he  had  no 
opportunity  to  see  and  observe  the  same  while  y^orking  to 
help  remove  said  frog  and  befol^e  his  said  injury;  that  de- 
fendant, by  and  through  its  foreman  and  officers,  knew,  or 
by  the  exercise  of  reasonable  diligence,  might  have  known, 
of  the  defective  condition  of  said  chisel  at  and  before  said 
injury;  that  plaintiff's  injury  was  eaused  wholly  by  reason 
of  the  defendant's  carelessness  and  negligence  in  permitting 
said  chisel  to  become  defective  as  alleged,  and  to  be  used 
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while  in  such  defective  condition,  and  that  his  said  injury 
was  received  without  any  fault  or  carelessness  on  his  part 
contributing  to  his  injury ;  that  by  reason  of  said  injury  the 
sight  of  plaintiff's  eye  was  entirely  destroyed,  and  he  was 
made  thereby  to  suffer  great  pain  and  loss  of  time  from  his 
employment,  all  to  his  damage  in  the  sum  of  $10,000.  Ap- 
pellant's  demurrer  for  want  of  facts  to  the  complaint  was 
overruled  and  an  answer  in  general  denial  filed.  The  action 
was  begun  in  the  Lawrence  Circuit  Court,  and  upon  change 
of  venue  was  tried  in  the  Orange  Circuit  Court,  in  which 
court  a  jury  returned  a  verdict  in  favor  of  appellee  for 
$3,000,  on  which  judgment  was  rendered. 

The  errors  assigned  are  the  action  of  the  court  in  over- 
ruling appellant's  demurrer  to  the  amended  com- 
plaint, and  in  overruling  appellant's  motion  for  a  new  trial. 

The  objections  made  to  the  sufficiency  of  the  complaint 
are  that  the  condition  of  the  chisel  was  obvious  to  appellee, 
who  was  a  mature  man  with  good  ej^esight;  that  to 
1.  look  at  it  would  be  to  inspect  it,  and  that  such  in- 
spection would  reveal  its  condition  as  readily  to  one 
person  a&  another ;  that  the  risk  was  incident  to  the  service, 
and  was  assumed;  that  the  selection  of  the  chisel,  if  negli- 
gent, was  the  negligence  of  a  co-employe ;  that  the  averments 
show  that  the  appellee  realized  the  danger,  and  that  though 
an  opportunity  existed  for  him  to  avoid  it  he  did  not  at- 
tempt to  do  so.  The  first  and  second  objections  to  the  com- 
plaint are  met  by  the  allegation  that  appellee  never  saw  the 
chisel  until  after  his  injury,  and  had  no  opportunity  or 
occasion  to  examine  or  observe  its  condition;  that  at  the 
time  of  plaintiff's  injury,  by  the  direction  of  Murphy,  the 
foreman,  the  bolts  were  being  cut  by  one  of  the  employe's 
holding  the  sharp  edge  of  the  chisel  on  said  bolts,  by  means 
of  a  short  handle  thereon,  and  another  employe's  striking 
powerful  blows  on  the  head  thereof  with  a  heavy  sledge- 
hammer, thus    showing  the    chisel  was    near  the    ground. 
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Whether  appelle  could  have  seen  the  chisel,  depended  upon 
the  positions  of  the  workmen  and  the  chisel  at  the  time. 
He  was  not  called  upon  to  use  or  inspect  the  chisel,  and  his 
attention  was  not  called  to  it. 

It  is  the  duty  of  the  master  to  furnish  an  employe  reason- 
ably safe  tools  with  which  to  perform  his  work.     This  re- 
quirement applies  to  the  safety,  not  only  of  an  em- 

2.  ploye  using  the  tool,  but  to  those  whose  duties  require 
them  to  be  within  the  risk  of  injury  arising  from 

any  defect  therein.      An  employe  assumes  only  the  risks 
ordinarily  incident  to  his  employment  of  which  he 

3.  has  knowledge,  and  such  as  by  the  exercise  of  ordi- 
nary diligence  could  be  known  to  him.    Assumption 

4.  of  risk  implies  knowledge  of  danger.    Appellee  was 
not  assisting  in  the  work  in  which  the  chisel  was 

being  used. 

The  foreman  is  a  fellow  servant,  and  for  his  negligence  in 

dischai'ging  his  duty  as  foreman,  when  such  negligence  is 

alone  the  cause  of  injury,  the  master  is  not  responsi- 

5.  ble,  but  the  duty  of  the  master  to  furnish  reasonably 
safe  tools  is  a  continuing  one.    In  the  selection  of  the 

chisel  in  question  the  foreman,  although  a  fellow  servant, 
was  acting  in  place  of  the  master.  It  was  his  duty  to  warn 
appellant's  servants  of  the  defective  condition  of  the  chisel. 
Ohio,  etc.,  R,  Co.  v.  Stein  (1894),  140  Ind.  61;  Mitchell  v. 
Robins&n  (1881),  80  Ind.  281,  41  Am.  Rep.  812;  Noll  v. 
Louisville,  etc.,  B.  Co.  (1891),  129  Ind.  260;  Tmjlor  v. 
Evansville,  etc.,  R.  Co.  (1889),  121  Ind.  124,  6  L.  R.  A.  584, 
16  Am.  St.  372;  Blondin  v.  Oolitic  Quarry  Co.  (1894),  11 
Ind.  App.  395;  Louisville,  etc.,  R.  Co.  v.  Berkey  (1894), 
136  Ind.  181.  Having  no  reason  to  anticipate  injury  be- 
cause of  lack  of  knowledge  of  the  condition  of  the  chisel, 
there  was  no  occasion  to  attempt  to  avoid  it. 

The  court  refused  to  give  instructions  one,  two,  three  and 
four  requested  by  appellant.    The  second  instruction  would 
Vol.  41—38 
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have  told  the  jury  that  a  railroad  company  is  not 

6.  required  to  inspect  simple  tools  like  a  chisel  used  to 
cut  bolts  and  nuts,  the  condition  and  nature  of  which 

is  as  obvious  to  one  person  as  another.  This  instruction 
might  have  be^gi  proper  if  the  injured  party  had  knowledge, 
or  an  oppextwLity  of  knowledge,  of  the  eandiiiioD  of  the 
chis^ 
The  thhrd  instruction  was  correctly  refused,  because  it 
entirely  ignored  the  knowledge  or  want  of  knowl- 

7.  edge  of  appellee  as  to  the  condition  of  the  chisel,  it 
being  the  duty  of  appellant  to  furnish  reasonably 

safe  tools. 

The  fourth  instructiim  was,  in  effect,  that  if  the  jury 

should  find  from  the  evidence  that  the  condition  of  the 

chisel  was  obvious,  and  that  its  condititm  might  have 

8.  been  seen  by  plaintiff,  if  he  had  looked  toward  it, 
th^i  he  is  held  to  have  seen  it,  whether  in  fact  he  did 

see  it  or  not,  and  if  under  such  circumstances  he  stood  by 
while  the  chisel  was  being  used,  with  his  face  toward  it, 
then  his  failure  to  turn  his  face  away  from  the  wwk  being 
done  would  be  contributory  negligence,  and  he  cannot  re- 
cover. In  view  of  the  fact  that  appellee  testified  that  he  had 
never  seen  the  chisel  before  the  accident,  and  there  is  no 
evidence  to  the  contrary,  and  that  he  was  not  taking  any 
part  in  its  use,  and  that  contributory  negligence  will  not 
be  presumed,  the  instruction,  although  stated  condationally, 
was  not  applicable  to  the  evidence. 
Said  first  instruction,  which  would  have  peremptorily  in- 
structed the  jury  to  find  for  the  defendant,  was  prop- 

9.  erly  refused,  because  the  facts  presented  were  prop- 
erly for  the  determination  of  the  jury. 

10.  Instruction  eight,  refused,  was  substantially  given 
in  instruction  seven  and  one-half. 

After  having  read  to  the  jury  ceittain  instructions  re- 
quested by  the  appellant,  the  court  proceeded:     ** Gentle- 
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men  of  the  jury:  The  law  imposes  upon  me  the  duty 

11.  of  instructing  you  what  the  law  is  which  governs  this 
case.''    It  is  claimed  in  behalf  of  appellant  that,  after 

haying  read  to  the  jury  the  instructions  requested,  this  in- 
troductory statement,  followed  by  instructions  given  upon 
the  judge's  own  motion,  was  equivalent  to  a  declaration 
that  what  the  jury  had  already  heard  was  merely  pn^  forma, 
and  what  followed,  what  the  court  had  to  say  to  them  aad 
what  they  must  regard.  No  exception  was  taken  to  this 
introductory  statement,  but  we  are  not  prepared  to  concede 
that  the  jury  would  place  the  construction  upon  the  expres- 
sion of  which  appellant  claims  it  is  susceptible.  After  all, 
the  question  remains,  whether  the  instructions  given  by  the 
court  correctly  state  the  law,  and  we  see  no  reason  to  oon- 
clude  that  the  jury  was  misled  by  the  action  complained  of. 
Complaint  is  made  of  the  sixth  instruction  given,  whidoi 
is  as  follows:  ''If  you  find  for  the  plaintiff,  in  estimating 
his  damages  you  have  the  right  to  take  into  conaid- 

12.  eration  the  nature  of  the  accident  and  character  of 
his  injuries,  the  pain,  if  any,  caused  thereby,  the  loss 

of  the  sight  of  his  eye,  if  you  find  he  so  suffered,  the  dis- 
figurement, if  any  was  caused  thereby,  and  any  mental  or 
physical  pain  suffered  by  him  in  consequence  of  the  result 
of  said  injury  and  also  any  loss  of  service  caused*  thereby." 
It  is  urged  that  this  instruction  is  argumentative  because  of 
its  repetition  in  directing  specific  attention  to  matters  which 
the  jury  had  been  told,  in  a  general  way,  they  had  a  right 
to  consider.  Strictly  speaking,  the  instruction  does  contain 
an  unnecessary  repetition.  The  bare  statement  that  the 
jury  had  the  right  to  take  into  consideration  the  nature  of 
the  accident  and  character  of  his  injuries,  the  pain,  if  any 
caused  thereby,  would  have  covered  the  facts,  but  the  more 
particular  statement  which  follows  scarcely  justifies  criti- 
cism. 
Instructions  eight,  nine  and  ten,  given,  are  commented 
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upon,  not  that  they  do  not  correctly  state  the  law  in  the  ab- 
stract, but  as  not  being  applicable  to  the  issues  and 

13.  as  misleading.  Of  course  instructions  should  be  rel- 
evant to  the  issues  and  applicable  to  the  evidence. 
Said  instruction  eight  states  it  to  be  the  duty  of  the  em- 
ployer to  use  ordinary  care  to  provide  for  his  servants  ordi- 
narily safe  tools  and  keep  them  ordinarily  safe  to  work 
with.  The  ninth:  An  employe  assumes  such  risks  as  are 
ordinarily  incident  to  the  service  in  which  he  engages,  but 
he  does  not  assume  risks  unknown  to  him  or  which  he  could 
not  have  known  by  the  exercise  of  ordinary  care,  or  such 
hazards  as  are  caused  by  the  failure  of  the  master  to  per- 
form his  duty  in  furnishing  to  the  servant  an  ordinarily 
safe  place  in  which  to  work  and  ordinarily  safe  tools  with 
which  to  do  the  master's  work.  The  tenth:  The  employer 
is  required  to  take  notice  of  the  liability  of  tools  to  wear  out 
and  become  defective  with  age  and  use,  and  the  servant  may 
repose  confidence  in  the  prudence  and  action  of  the  master 
and  rest  upon  the  presumption,  where  he  has  no  notice  to 
the  contrary,  that  the  master  has  discharged  his  duty.  The 
servant  is  not  required  to  search  for  dangers  which  are  not 
open  and  obvious.  The  instructions  were  relevant  to  the 
issues  and  applicable  to  the  evidence. 

In  discussing  instructions  four,  five  and  six,  given,  with 
respect  to  the  basis  of  the  award  of  damages,  it  is  pointed 
out  in  behalf  of  appellant  that  said  instruction  four  states 
to  the  jury  all  the  material  facts  alleged  in  the  complaint 
and  which  included  all  those  relating  to  the  averments  of 
negligence  on  the  part  of  appellant,  as  well  as  the  nature 
and  extent  of  appellee 's  injuries  and  loss ;  that  in  the  fifth 
instruction  the  jury  was  charged  to  pavss  its  judgment  upon 
the  material  facts  of  the  complaint ;  that  in  the  sixth,  with- 
out limit  as  to  what  might  be  found,  the  jury  was  given  the 
right  to  consider  things  therein  enumerated  in  awarding 
damages,  but  it  was  not  directed  so  to  do,  nor  was  it  lim- 
ited to  that ;  that  the  whole  matter  with  respect  to  the  basis 
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of  award  falls  within  the  principle  laid  down  in  the  case  of 
Broadstreet  v.  Hall  (1904),  32  Ind.  App.  122.  The  fourth 
instruction  properly  contains  a  statement  of  the  facts  upon 
which  appellee  relies. 

The  fifth  instruction  is  as  follows:    **The  burden  is  on 

the  plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the 

evidence  of  the  material  allegations  of  his  complaint 

14.  before  he  would  be  entitled  to  a  verdict  at  your 
hands.  If  the  plaintiff  has  failed  to  satisfy  you,  by 
a  fair  preponderance  of  the  evidence,  of  the  truth  of  any  of 
the  material  allegations  of  the  complaint,  then  your  verdict 
should  be  for  the  defendant,  but  if  the  plaintiff  has  estab- 
lished to  your  satisfaction,  by  a  fair  preponderance  of  the 
evidence,  the  truth  of  all  the  material  allegations  of  his  com- 
plaint, then  your  verdict  should  be  for  the  plaintiff  and  you 
should  award  him  such  damages  as  in  your  judgment  will 
fairly  compensate  him  for  the  injury  he  received,  not,  how- 
ever, to  exceed  the  sum  of  $10,000."  In  the  case  of  Broad- 
street  V.  Hall,  supra,  the  court,  after  stating  directly  to  the 
jurors  what  facts  were  proper  for  them  to  consider  in  deter- 
mining the  amount  of  damages  they  would  award  appellee, 
in  case  they  found  for  her,  added:  '*And  all  the  facts  and 
circumstances  proved  in  the  case."  It  was  the  portion  of 
the  instruction  just  quoted  which  was  held  by  this  court  to 
be  erroneous.  In  Monongahela  River,  etc,  Co.  v.  Hardsaw 
(1907),  169  Ind.  147,  the  court  held  that  portion  of  the  fol- 
lowing instruction  in  italics  to  be  erroneous:  **And  in  es- 
timating such  damages,  it  will  be  proper  for  you  to  take  into 
consideration  the  injury,  if  any  shown,  to  his  body,  as  to 
whether  the  same  is  permanent  or  otherwise,  •  •  •  and 
such  damages,  if  any  found,  you  believe  from  the  evidence 
he  will  sustain  in  view  of  the  direct  effect  of  the  injury  he 
received,  if  any  shown,  together  with  all  the  facts  and  cir- 
cumstances  and  evidence  in  the  case  and  assess  his  damages 
at  such  sum  as  f  roff  the  evidence  you  may  deem  proper,  not 
exceeding  the  amount  sued  for."     In  Indianapolis,  etc, 
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TrtkcUon^  Co.  v.  Henderson  (1906),  39  Ind.  App.  324,  the 
foUowing  portion  of  an  instruction  was  objected  and  ex- 
oepted  to:  ''And  your  verdict  should  be  in  such  sum  as 
will  compensate  him  for  the  pecuniary  loss,  if  any,  he  has 
suffered  by  reason  of  the  accident,  not  to  exceed  the  amount 
of  the  demand,  $350."  The  court  held  that  the  instrue- 
tioiiy  when  considered  in  connection  with  others  enumerat- 
ing certain  elements  of  damages  and  material  avermeits 
which  the  plaintiff  was  required  to  prove  by  a  poeponder- 
ance  of  the  evidence,  did  not  constitute  reversible  error. 

In  the  fifth  instruction  occur  the  expressions:  **The 
burden  is  on  the  plaintiff  to  satisfy  you,  by  a  fair  prepon- 
derance of  the  evidence  of  the  material  allegations  of 

15.  his  complaint,  before  he  would  be  entitled  to  a  verdict 
at  your  hands.  If  the  plaintiff  has  failed  to  satisfy 
you,  by  a  fair  preponderance  of  the  evidenee, 
•  •  •  but  if  the  plaintiff  has  established  to  .your 
satialactiony  by  a  fair  preponderance  of  the  evidence." 
It  is  insisted  that  the  words  ''satisfy"  and  "satisf action," 
as  used,  are  not  equivalent  to  the  word  "find." 
In  CnUan  v.  Hanson  (1892),  86  Iowa  420,  58  N. 
W.  2812,  it  is  held  that  in  an  instruction  directing  the  jury 
to  return  a  certain  finding,  ''if,  from  a  preponderance  of 
all  the  evidence,  you  are  satisfied"  that  certain  facts  existed, 
meant  the  same  as  "find"  or  "believe."  "Satisfy,"  as 
used  in  an  instruction  that  the  burden  of  proof  was  upon 
defendants  to  satisfy  the  jury  by  a  preponderance  of  the 
testimony,  etc.,  is  used  as  synonymous  with  "believe." 
Sams,  etc,  Coupler  Co.  v.  League  (1898),  25  Colo.  129,  54 
Pac.  642.  "Satisfy,"  as  used  in  a  statement  that  one  party 
to  a  cause  must  satisfy  the  jury  of  a  certain  material  fact, 
means  to  relieve  it  from  all  uncertainty  or  doubt.  Torrey 
V.  Bumey  (1896),  113  Ala.  496,  21  South.  348.  To  the  same 
effect  is  Cleveland,  etc.,  E.  Co.  v.  Best  (1897),  169  111.  301, 
48  N.  E.  684;  Kelch  v.  State  (1896),  55  Ohio  St.  146,  45  N. 
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E.  6,  39  L.  R.  A.  737,  60  Am.  St.  680;  Rosenhaum  Bros.  v. 
LeviU  (1899),  109  Iowa  292,  80  N.  W.  3»3. 

The  evidence  in  the  case  shows  that  appellee,  at  the  time 

of  his  injury,*  had  been  working  for  the  appellant  f of  two 

weeks,  building  switches   adjacent  to  the  towa  of 

16.  Mitchell,  and  had  been  prior  to  that  time  workini^  on 
a  farm,  at  a  quarry  breaking  rock  for  a  year^  aft  a 
cement  mill  eleven  months,  where  he  used  a  light  hand  chuel 
and  light  hammer  in  chipping  iron — ^^'in  chipping  off  a  lit- 
tle rough  edge,  or  something  like  that" — and  for  a  tele* 
phone  company.  He  had  had  no  experience  in  the  use  of  a 
large  chisel  and  large  hammer  in  cutting  steel,  or  in  the  UM 
of  a  slivered  and  defective  chisel.  On  the  morning  of  his 
injury  he  had  been  directed  to  assist  the  section  gang,  witii 
which  he  had  never  before  worked,  in  taking  out  an  old  frog 
and  putting  in  a  new  one,  and  the  part  of  the  work  he  was 
performing  was  in  helping  to  bring  up  the  new  frog  asd 
pushing  and  pulling  it  with  a  crowbar.  Others  had  com- 
menced to  take  out  the  old  frog  by  unscrewing  the  nuts 
from  the  boltS)  and  appellant's  foreman  had  just  sent  for 
and  procured  the  slivered  and  defective  chisel  that  eaused 
appellee's  injury  and  commenced  to  cut  the  bolts  with  it, 
when  the  new  frog  was  brought  up,  and  appellee  and  those 
assisting  him  were  told  by  appellant's  foreman :  *'That  will 
do,  boys,  wait  until  we  get  the  bolts  out,"  and  appellee  and 
those  assisting  him,  stepped  back  ten  or  twelve  feet,  and 
just  then  appellee's  eye  was  destroyed  by  being  hit  with  a 
flying  sliver  from  the  chisel.  He  had  not  looked 
toward  or  seen  the  chisel  at  the  time  of  his  injury,  or 
at  any  time  prior  thereto,  and  was  not  then  or  had  not  at 
any  time  worked  with  said  chisel,  and  was  not  at  the 
time  of  his  injury  assisting  in  the  use  of  said  chisel  in  cut- 
ting said  bolts.  A  member  of  the  same  gang  to  which  ap- 
pellee belonged,  under  the  direction  of  the  foreman,  got  the 
chisel.     He  got  it  off  of  the  hand-ear  in  the  hand-car  house. 
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lie  saw  no  other  chisel,  but  did  not  look  for  any  other.  The 
foreman  told  him  to  go  for  the  chisel,  but  did  not  tell  him 
where  he  would  find  it.  The  foreman  testified  that  the 
chisel  was  on  the  hand-car  in  the  hand-car  house';  that  when 
chisels  were  out  of  repair  they  were  sent  to  the  company's 
shops  and  repaired.  The  foreman  also  testified  that  the 
company  had  several  chisels,  but  did  not  testify  where  they 
were  nor  their  condition. 

Cutting  bolts  with  the  slivered  chisel  was  dangerous  to 
appellant's  employes,  and  known  to  the  appellant  to  be  dan- 
gerous. The  chisel  was  slivered,  defective  and  dangerous 
to  use  at  the  time  it  was  furnished  to  appellant's  employes 
to  use.  Appellant  knew  the  defective  condition  of  the  chisel 
at  the  time  it  was  furnished  for  the  use  which  caused  ap- 
pellee's injury. 

We  have,  perhaps  with  unnecessary  particularity,  consid- 
ered the  questions  discussed  in  the  able  brief  of  appellant's 
counsel  growing  out  of  the  instructions  given  and 

2.  those  refused.  We  deem  it  proper,  partly  in  addi- 
tion and  partly  by  way  of  repetition,  to  say  that  it  is 
the  duty  of  the  master  to  furnish  reasonably  safe  tools  for 
the  use  of  those  in  his  service,  and  keep  them  in  reasonably 
safe  condition.  That  the  defective  condition  of  the  chisel  in 
question  was  the  proximate  cause  of  appellee's  injury 
scarcely  admits  of  doubt.  Its  selection  by  a  fellow  servant 
would  not  relieve  appellant  from  liability  under  the  evi- 
dence. **The  negligence  of  a  fellow  servant  cannot  excuse 
the  employer  from  his  duty  to  provide  reasonably  safe  tools 
for  his  employes  and  to  remedy  such  defects  as  might  have 
been  discovered  by  proper  inspection." 

A  higher  obligation  of  inspection  rests  upon  the  employer 

than  upon  the  employe.     Lauter  v.  Duckworth  (1898),  19 

Ind.  App.  535;    Rogers  v.  Leyden  (1891),  127  Ind. 

17.    50;  Boyce  v.  Fitzpatrick  (1881),  80  Ind.  526;  Louis- 

ville,  etc,  K  Co.  v.  Bcrkey   (1894),  136  Ind.  181; 

Ohio,  etc.,  B.  Co.  v.  Stein  (1894),  140  Ind.  6L    *'The  Ua- 
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bility  of  the  employer  cannot  be  made  dependent  wholly 
upon  the  size  or  the  complicated  or  intricate  nature  of  the 
instrument  furnished  by  it  to  the  employe,  but  if  the  in- 
strument be  a  tool  in  common  use  in  the  employment,  and  be 
of  such  simple  character  as  that  here  involved,  and  its  actual 
condition  and  adaptability  be  necessarily  known  to  the  em- 
ploye using  it,  and  the  danger  incident  to  its  use  from  which 
an  injury  occurs  to  an  experienced  adult  employe  be  neces- 
sarily understood  by  said  employe,  the  employer's  responsi- 
bility should  not  extend  to  liability  for  such  injury."  Cin^ 
cinnaii,  etc.,  R.  Co.  v.  Phinncy  (1906),  38  Ind.  App.  546. 

But  the  evidence  in  this  case  does  not  present  such  a  sit- 
uation. The  employe  in  the  case  at  bar  did  not  use  the 
tool,  did  not  see  it,  and  had  no  knowledge  from  in- 

16.  spection  or  otherwise  of  its  condition.  Where  an 
employe,  free  from  contributory  negligence,  is  in- 
jured because  of  the  defective  condition  of  an  implement 
placed  in  the  hands  of  another  employe  by  the  master  and 
used  near  the  injured  servant,  however  simple  it  may  be  in 
its  construction,  that  simplicity  will  not  of  itself  deprive  the 
injured  servant  of  a  remedy,  nor  relieve  the  master  from 
liability.  A  different  rule  might  prevail  if  the  instrument 
were  used  by  the  party  injured.  Thus  it  is  stated  in  the 
syllabus  to  Hefferen  v.  Northern  Pac.  R.  Co.  (1891),  45 
Minn.  471,  48  N.  W.  1:  **A  master  who  provides  and  keeps 
proper  tools  for  the  use  of  his  servants,  whose  duty  it  is  to 
select  such  as  they  require  for  their  work,  is  not  in  general 
responsible  if  a  servant  voluntarily  uses  a  tool  \^hich  has 
become  obviously  defective  and  unfit  for  use,  and  is  injured 
by  reason  of  such  defect."  Section  8017  Bums  1908,  Acts 
1893,  p.  294,  §1,  relating  to  personal  injuries  suffered  by  an 
employe  while  in  the  service  of  a  railroad  corporation,  pro- 
vides that  every  railroad  operating  in  this  State  shall  be 
liable  for  damages  for  personal  injury  suffered  by  an  em- 
ploye while  in  its  service,  the  employe  so  injured  being  in 
the  exercise  of  due  care  and  diligence  when  **such  injury  is 
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suffered  by  reason  of  any  defect  in  the  tjondition  of  ways, 
works,  plant,  tools  and  maehiner}'^  connected  with  or  in  use 
in  the  business  of  such  corporation,  when  said  defect  was  the 
result  of  negligence  on  the  part  of  the  corporation,  or  some 
person  entrusted  by  it  with  the  duty  of  keeping  such  way, 
works,  plant,  tools  or  machinery  in  proper  condition.''  We 
think  the  evidence  brings  the  case  within  the  statute. 

Judgment  affirmed. 

Hadley,  P.  J.,  Rabb  and  Watson,  JJ.,  concur.  Roby,  C. 
J.,  and  Myers,  J.,  dissent. 


Dissenting  Opinion. 

Roby,  C.  J. — The  negligence  relied  upon  as  establishing 
liability  is  the  furnishing  of  a  defective  chisel  by  appellant 
for  the  use  of  its  employes  and  the  failure  to  inspect  the 
same.  One  stated  ground  for  a  new  trial  was  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence.  The  basis  for 
liability  is  negligence.  A  cold-chisel  is  a  tool  designed  for 
use  in  the  manner  in  which  the  one  in  question  was  being 
used,  i.  e,,  held  against  the  iron  to  be  cut  and  struck  by  a 
hammer.  That  there  is  an  element  of  danger  in  the  process 
is  a  matter  of  common  knowledge.  That  the  chisel  may 
be  splintered  by  the  blows  against  it  is  lilsewise  true.  When 
the  master  furnishes  a  proper  chisel,  and  provides  for  its 
replacement  or  repair  when  required,  he  has  done  every- 
thing which  can  be  exacted  of  him.  The  manner  of  hold- 
ing and  striking  the  chisel  and  the  time  to  lay  it  aside  are 
details  of  such  nature  as  must  ordinarily  be  left  to  those 
who  use  the  tool.  Appellant  provided  a  supply  of  suitable 
chisels,  and  the  fact  that  one  of  them  was  used  by  its  em- 
ployes after  it  had  become  battered  does  not  sustain  a 
charge  of  negligence.  The  motion  for  a  new  trial  was 
therefore  well  made.  Cincinnati,  etc.,  R,  Co.  v.  Phinney 
(1906),  38  Ind.  App.  546;  Bier  v.  Je/fersonville,  etc,  R.  Co. 
(1892),  132  Ind.  78. 
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Appellee^  without  the  slightest  fault,  has  lost  an  eye. 
The  instincts  of  humanity  and  the  soundest  policy  unite 
in  demanding  that  the  burden  of  such  misfortune  be  not 
solely  borne  by  the  unfortunate  individual,  but  that  it  be 
to  some  extent  shared  by  the  business  in  the  carrying  on 
of  which  it  occurred.  But  the  law  in  its  present  state 
does  not  permit  a  recovery,  and  the  judgment  should  be 
reversed.  The  hardship  of  such  conclusion  illustrates  with 
force  the  necessity  for  legislation  fixing  the  reciprocal 
rights  of  employer  and  employe. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Abegglen,  Administratrix. 

[No.  (5,225.     Filed  April  28,  1908.] 

1.  Pleading.  —  Complaint,  —  Railroads.  —  Negativing  Contributory 
Negligence. — In  an  action  against  a  railroad  company  for  negli- 
gently killing  plaiutiflP's  decedent  at  a  highway  crossing,  the  com- 
plaint need  not  negative  contributory  negligence,    p.  605. 

2.  Same. — Complaitit. — Allegations. — Recitals. — A  complaint  to  re- 
cover damages  caused  by  defendant's  negligence  must  allege  di- 
rectly the  acts  constituting  the  negligence,  mere  recitals  being 
insufficient,    p.  00(5. 

3.  Same. — Complaint. — Railroads. — Negativing  Contributory  Negli- 
gence.— Where  a  complaint  against  a  railroad  company  states 
facts  from  which  an  inference  might  or  might  not  arise  that  the 
person  Icilled  was  guilty  of  contributory  negligence,  the  complaint 
must  directly  negative  such  contributory  negligence,    p.  606. 

4.  Railboads. — Highway  Crossing  Signals. — Purpose. — The  purpose 
of  requiring  railroad  companies  to  give  the  statutory  signals  at 
highway  crossings  is  to  notify  travelers  of  the  approach  of  trains, 
and  if  snch  travelers  have  notice  otherwise  of  such  approach,  the 
giving  of  such  signals  is  useless,    p.  607. 

5.  Pleading. — Complaint. — Railroads. — High  way  Crossing  Accident, 
— Contributory  Negligence. — A  complaint  alleging  that  defendant 
railroad  company  ran  its  train  over  a  highway  crossing  without 
sounding  the  whistle  or  ringing  the  bell,  and  that  by  reason 
thereof  decedent  drove  his  team  within  two  feet  of  the  south 
rail  of  the  track  liofore  ho  discovered  the  train ;  that  he  could  not 
turn  his  team  to  either  side,  and  that  decedent  became  frightened 
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and  confused  and  in  attempting  to  drive  across  the  track  was 
killed,  falls  to  state  a  cause  of  action,    p.  008. 

Prom  Clark  Circuit  Court ;  Harry  C,  Montgomery,  Judge. 

Action  by  Lucy  Abegglen,  as  administratrix  of  .the  es- 
tate of  Ulrich  Abegglen,  deceased,  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $2,500,  defendant  appeals. 
Reversed. 

Edward  Barton,  Charles  L.  Jewett,  Henry  E.  Jewett  and 
Ward  H,  Watson,  for  appellant. 

Willard  Phipps,  L,  A,  Douglass  and  Oeorge  C.  Kopp,  for 
appellee. 

Rabb,  J. — Appellee  ^s  intestate  was  killed  in  a  collision 
with  appellant's  engine  and  passenger-train  at  a  highway 
crossing.  The  appellee's  administratrix  sues  to  recover 
damages  for  her  intestate's  death,  charging  that  the  same  re- 
sulted from  the  negligence  of  the  appellant.  The  com- 
plaint was  in  two  paragraphs.  A  demurrer  to  each  para- 
graph was  overruled,  answer  filed,  the  cause  tried  by  a  jury, 
a  verdict  returned  in  favor  of  appellee,  and  judgment  ren- 
dered on  the  verdict.  Appellant's  motion  for  a  new  trial 
was  overruled. 

The  questions  presented  by  the  record  arise  upon  the 
action  of  the  court  in  overruling  the  demurrer  to  the  com- 
plaint, and  in  overruling  appellant's  motion  for  a  new  trial. 

The  act  of  negligence  charged  against  appellant  is  the 
failure  of  its  servants  in  charge  of  the  locomotive  which  is 
alleged  to  have  collided  wath  appellee's  intestate  to  sound 
the  statutory  signals  in  approaching  the  crossing  at  the 
time  and  place  the  accident  is  alleged  to  have  occurred.  It 
is  claimed  that  the  first  paragraph  of  complaint  is  bad  be- 
cause it  fails  to  show  by  proper  averments  that  the  deceased 
iLsed  due  care  in  approaching  the  crossing. 

Since  the  enactment  of  the  act  of  February  17,  1899 
(Acts  1899,  p.  58,  J<862  Burns  1908),  no  such  showing  need 
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be  made  in  the  complaint  in  an  action  to  recover 
1.     damages  for  personal  injuries  charged  to  have  been 

received  through  the  negligence  of  the  defendant, 
unless  the  complaint  avers  facts  raising  an  inference 
of  contributory  negligence  on  the  part  of  the  plaintiff. 
Xkhols  v.  Baltimore,  etc.,  R.  Co,  (1904),  33  Ind.  App.  229. 
The  second  paragraph  of  the  complaint  avers  that  there 
were  trees  standing  along  the  south  side  of  appellant's 
right  of  way  east  of  the  highway  crossing  in  question, 
which  obstructed  the  view  of  a  traveler  driving  a  team  on 
said  highway  and  approaching  said  crossing  from  the  south, 
so  that  he  could  not  see  an  approaching  train  from  the  east 
on  said  railroad  until  his  horses'  heads  were  over  the  south 
rail.  The  complaint  then  contains  the  following  averments 
regarding  the  accident  by  which  plaintiff's  intestate  is  al- 
leged to  have  lost  his  life:  **That  plaintiff's  decedent,  while 
traveling  north  on  said  highway,  and  while  driving  a  double 
team  which  was  hitched  to  a  wagon,  and  in  order  to  reach 
his  destination,  was  compelled  to  cross  defendant's  track  at 
McCuUoch's  crossing,  and  while  approaching  said  crossing 
the  defendant  carelessly  and  negligently  failed  and  omitted 
to  sound  any  warning  of  the  approach  of  its  locomotive, 
which  was  drawing  a  passenger-train  and  traveling  west  on 
said  railroad  track,  and  carelessly  and  negligently  failed  to 
sound  the  whistle  on  said  locomotive  when  the  same  was  not 
less  than  eighty  rods  nor  more  than  one  hundred  rods  from 
said  crossing,  and  carelessly  and  negligently  failed  and 
omitted  to  ring  the  bell  on  said  locomotive  continuously 
when  said  train  was  not  less  than  eighty  rods  nor  more  than 
one  hundred  rods  from  said  crossing,  and  until  the  same 
had  passed  said  crassing,  by  reason  of  which  failures  de- 
cedent drove  his  team  within  about  two  feet  of  the  south 
rail  of  the  crossing  of  defendant's  tra(*k  before  he  discov- 
ered defendant's  train  approaching  from  the  east,  and  run- 
ning at  the  rate  of  about  forty-five  inilos  an  hour ;  that  ow- 
ing to  the  location  of  the  highway  at  said  crossing  decedent 
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could  not  turn  his  team  to  the  lef t,  for  the  reason  that  it 
would  have  placed  the  off  horse  of  his  team  upon  the  rail- 
road track  and  his  wagon  would  have  been  overturned;  • 
that  decedent  could  Hot  turn  his  team  to  the  right  on  said 
highway,  for  the  reason  that  defendant's  fence,  which  ex- 
tended from-  its  right  of  way  to  the  cattle-guard,  was  too 
close  to  the  wagon  way,  and  prevented  his  turning  his  team 
to  the  right;  that  when  decedent  was  placed  in  the  position 
described  he  became  frightened,  bewildered,  greatly  excited, 
and  lost  his  presence  of  mind,  and  while  in  said  position  and 
condition  he  attempted  to  cross  said  railroad  track,  and  was 
run  at,  against,  upon  and  over  by  defendant's  train  which 
was  approaching  from  the  east,  as  aforesaid.  •  •  • 
Plaintiff  says  that  it  was  owing  to  the  carelessness  and 
negligence  of  defendant  in  failing  and  omitting  to  sound 
the  whistle  and  ring  the  bell  on  said  locomotive  while  the 
same  was  approaching  said  crossing,  as  aforesaid,  that  de- 
cedent met  his  death  as  herein  alleged." 

A  complaint  to  recover  damages  resulting  from  negligence 
must  aver  in  direct  terms  the  acts  or  omissions  of  the  de- 
fendant that  are  relied  upon  as  constituting  the  neg- 

2.  ligence.     It  is  not  sufficient  that  they  appear  by 
way   of    recital   or   necessary   inference,      Chicago^ 

eic,  B.  Co.  V.  Barker  (1908),  169  Ind.  670,  and  cases  cited. 

It  is  not  ordinarily  necessary  that  the  complaint  should 

aver  that  the  injury  occurred  without  fault  or  negligence  on 

the  plaintiff's  part,  contributory  negligence  being  a 

3.  matter  of  defense;  but  if  the  facts  averred  in  the 
complaint  leave  an  inference  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  then  it  is  necessary  that 
the  complaint  allege  that  the  injury  occurred  without  fault 
or  negligence  on  his  part,  or  state  facts  showing  clearly  that 
he  was  blameless.  5  Ency.  PL  and  Pr.,  7 ;  1  Thompson,  Neg- 
ligence (2d  ed.),  §385;  Board,  etc,  v.  Creviston  (1892),  133 
Ind.  39;  hidianapolis,  etc.,  R.  Co,  v.  Wilson   (1893),  134 
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Ind.  95.  The  averments  in  this  compiaint,  undertaking  to 
charge  the  appellant  with  negligence,  are  that  while  the 
deceased  was  approaching  the  crossing  in  questicm,  along 
the  highway  from  the  south,  **the  defendant  carelessly  and 
negligently  failed  and  omitted  to  sound  any  warning  of 
the  approach  of  its  locomotive,  which  was  drawing  a  pas- 
senger-train and  traveling  west  on  said  railroad  track,  and 
carelessly  and  negligently  failed  to  sound  the  whistle, 
•  •  •  and  carelessly  and  negligently  failed  to  ring  the 
bell,  •  •  •  by  reason  of  which  failures  decedent  drove 
his  team  within  about  two  feet  of  the  south  rail  of  the  cross- 
ing of  defendant's  track  before  he  discovered  defendant's 
train  approaching  from  the  east,  and  running  at  the  rate  of 
about  forty-five  miles  per  hour.'* 

It  is  open  to  debate  whether  the  averments  of  the  .ap- 
proach of  appellant's  locomotive  to  the  crossing  from  the 
east,  are  sufficiently  direct;  but,  treating  the  complaint  as 
sufKcient  in  this  respect,  does  it  not  appear  from  the  facts 
averred  that  the  decedent's  own  rash  acts,  and  not  the  negli- 
gent acts  of  the  defendant,  complained  of,  were  the  cause 
of  his  death  t 

The  object  and  purpose  of  the  law  requiring  those  in 
charge  of  locomotive  engines  approaching  highway  cross- 
ings to  sound  the  whistle  and  ring  the  bell  is  to  no- 

4.  tify  travelers  on  the  highway  of  the  presence  of  the 
engine,  that  they  may  protect  themselves  from  col- 
lision with  it  at  the  crossing.  If  the  traveler  on  the  high- 
way has  knowledge  of  the  approach  of  the  locomotive  before 
he  attempts  to  cross,  and  in  time  to  avoid  a  collision  with 
the  same,  then  every  purpose  of  the  law  is  served,  and  the 
failure  to  sound  the  signals  becomes  immaterial.  Pakalin- 
sky  V.  New  York,  etc,  R.  Co.  (1880),  82  N.  Y.  424,  2  Am. 
and  Eng.  R.  R.  Cas.  251. 

Prom  the  averment  in  the  complaint  that,  *'by  reason  of 
which  failure,  decedent  drove  his  team  within  about  two 
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feet  of  the  south   rail   of  the   crossing   of  defend- 
5.     ant's  track  before  he  discovered  defendant's  train 

approaching,"  etc.,  it  is  to  be  inferred  that 
when  the  decedent's  team  was  within  two  feet  from 
the  south  rail  of  the  crossing  he  did  discover  the  near 
and  rapid  approach  of  the  defendant's  train.  He 
was  then  in  a  place  of  safety.  He  had  not  then  entered 
upon  the  crossing.  Both  he  and  his  team  were  safe.  It  is 
avery'ed  in  the  complaint  that  he  could  neither  turn  to  the 
right  nor  to  the  left,  but  for  aught  that  appears  he  could 
easily  have  backed  his  team  farther  away  from  the  crossing, 
had  that  been  necessary,  but  it  does  not  appear  but  that  he 
would  have  been  entirely  safe  had  he  stopped  his  team  at 
the  time  he  discovered  the  approaching  engine.  There  is 
no  averment  in  the  complaint  that  his  team  was  unruly, 
that  it  was  frightened  at  the  approach  of  the  train,  that 
it  would  not  have  stood  still  while  the  train  was  passing 
nor  that  any  conduct  of  his  team  did  in  any  way, 
or  would  in  any  way,  have  imperiled  the  deceased. 
The  averments  of  the  complaint  show  that,  with  the  knowl- 
edge on  the  part  of  the  deceased  that  the  train  was  near 
and  rapidly  approaching,  while  he  was  still  in  a  place  of 
safety,  he  suddenly  became  frightened,  bewildered,  greatly 
excited,  and  lost  his  presence  of  mind,  and  while  in  said 
position  and  condition  attempted  to  cross  the  railroad  track, 
and  as  a  consequence  was  run  upon  and  over  by  the  de- 
fendant's train.  We  think  it  thiLs  appears  that  it  was  the 
act  of  the  deceased,  while  he  was  thus  deprived  of  his  senses, 
that  brought  about  his  death,  and  not  the  negligence  of  the 
appellant  in  failing  to  sound  the  whistle  or  ring  the  bell. 

It  is  sought  to  exciLse  this  act  of  the  deceased  in  driving 
in  front  of  the  approaching  engine,  which  he  must  neces- 
sarily, if  he  had  had  his  wits  about  him,  have  known 
would  result  in  his  serious  injury  or  death,  and  charge 
responsibility  for  its  conse(iuence  upon  appellant,  by  the 
averment  that  appellee  suddenly  became   frightened,  be- 
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wildered,  and  lost  his  presence  of  mind.  What  caused  him 
to  be  suddenly  so  frightened  and  bewildered,  and  to  lose 
his  presence  of  mind,  is  not  stated.  It  is  not  averred  that 
this  condition  of  mind  was  produced  by  any  act,  negligent 
or  otherwise,  of  the  appellant.  It  is  the  theory  of  the  ap- 
pellee that  this  mental  aberration  was  produced  by  the  neg- 
ligence of  the  appellant  in  failing  to  give  the  warning  sig- 
nals, but  it  is  not  averred  in  the  complaint  that  this  con- 
dition was  produced  by  this  cause,  nor  can  the  court  infer 
that  it  was  produced  by  this  cause.  It  is  not  even  averred 
in  the  complaint  that  this  mental  condition  of  the  deceased 
was  caused  by  the  sudden  and  unexpected  appearance  of 
the  appellant's  train.  Therefore,  the  appellant  not  being 
chargeable  with  the  deceased's  mental  condition  that  de- 
prived him  of  the  exercise  of  that  care  to  prevent  injury  to 
himself  that  men  of  ordinary  prudence  would  exercise  under 
like  circumstances,  rash  and  inconsiderate  acts  done  by 
him  in  consequence  of  such  deprivation,  resulting  in  his 
injury,  cannot  be  charged  to  the  appellant.  The  theory  of 
this  paragraph  of  the  complaint  is  that  appellant  did  a 
rash  thing  in  driving  in  front  of  the  locomotive,  and  that 
he  did  this  because  he  was  deprived  of  his  presence  of  mind. 
To  render  the  defendant  liable  it  should  appear  by  clear 
and  direct  averment  that  the  defendant  negligently  did, 
or  omitted  to  do,  some  thing  that  it  was  its  duty  to  do  or 
omit  that  thus  destroyed  the  deceased's  mental  ability  to 
take  care  of  himself. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  second  paragraph  of  appel- 
lee's complaint. 

Hadley,  Comstock  and  Myers,  JJ.,  concur;  Roby,  C.  J., 
not  present;  Watson,  J.,  not  participating. 


Vol.  41—39 
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Indianapolis  Traction  &  Terminal  Company 
V.  RicHETy  Administrator. 

[No.  5,862.    Filed  June  7.  1907.    Rehearing  denied  February  7,  1908. 
Transfer  denied  April  28,  1908.] 

Appeal. — Aasignment  of  Errors. — Wrong  Court.— An  assignment 
that  there  Is  "manifest  error  in  the  record  proceedings  and  Judg- 
ment of  the  Superior  Court  of  Marion  County  In  this  cause" — set- 
ting out  same — ^preeents  no  question,  where  the  record  shows  that 
such  errors,  if  any,  were  committed  by  the  Morgan  Circuit  Court, 
to  which  the  venue  had  been  changed  when  the  rulings  oomplained 
of  were  made.    Comstock,  J.,  dissenting. 

From  Morgan  Circuit  Court ;  Joseph  W.  WilUamSf  Judge. 

Action  by  William  H.  Richey,  as  administrator  of  the 
estate  of  Perry  Lee  Richey,  deceased,  against  the  Indian- 
apolis Traction  &  Terminal  Company.  Prom  a  judgment  on 
a  verdict  for  plaintiff  for  $2,500,  defendant  appeals. 
Affirmed. 

F.  Winter,  W.  H.  Latta  and  Oscar  Matthews,  for  appel- 
lant. 

Charles  B.  Clarke,  Walter  C.  Clarke,  Walter  L.  Carey,  C. 
0.  Renner  and  J.  C,  McNutt,  for  appellee. 

Watson,  P.  J. — This  action  was  coHunenced  in  the  Su- 
perior Court  of  Marion  County  and  was  by  change  of 
venue  transferred  to  the  Morgan  Circuit  Court.  In  the 
last-named  court  a  trial  was  had  by  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  appellee.  The  jury  re- 
turned with  the  general  verdict  interrogatories  and  an- 
swers thereto.  The  appellant  moved  for  judgment  upon  the 
answers  to  interrogatories  which  was  overruled  and  there- 
upon appellant  filed  its  motion  for  a  new  trial,  which  was 
also  overruled.  The  examination  of  the  record  in  the  case 
discloses  the  fact  that  neither  of  said  motions  was  made  in 
or  passed  upon  by  the  Superior  Court  of  Marion  County. 
The  assignment  of  errors  is,  in  part,  as  follows:     **The 
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Indianapolis  Traction  &  Terminal  Company  complains  and 
says  there  was  and  is  manifest  error  in  the  record  proceed- 
ings and  judgment  of  the  Superior  Court  of  Marion  County 
in  this  cause,"  and  then  specifically  assigns  each  error.  The 
errors  as  thus  assigned  as  to  said  motions  do  not  present  any 
queertion  for  consideration.  Evansville,  etc.,  B.  Co.  v.  Lav- 
ender (1893),  7  Ind.  App.  655,  662;  State,  ex  rel,  v.  Terre 
Haute,  etc.,  R.  Co.  (1878),  64  Ind.  297,  303;  Indiana,  etc., 
B.  Co.  V.  McBroom  (1884),  98  Ind.  167;  Smith  v.  Sndth 
(1886),  106  Ind.  43;  Chicago,  etc.,  B.  Co.  y.  Walton  (1905), 
165  Ind.  642;  Elliott,  App.  Proc,  §306.  The  other  errors 
having  been  waived  by  the  appellant,  there  is  nothing  fur- 
ther to  be  considered. 

It  therefore  follows  that  this  cause  should  be,  and  is, 
affirmed. 

Myers,  Rabb,  Roby  and  Hadley,  J  J.,  concur;  dissenting 
opinion,  Comstock,  C.  J. 

Dissenting  Opinion. 

Comstock,  C.  J. — Upon  the  former  hearing  of  this  cause 
the  judgment  of  the  trial  court  was  reversed.  Appellee 
petitioned  the  court  for  a  rehearing,  and,  among  other 
reasons,  claimed  that  the  court  erred  in  holding  the  third, 
eighth  and  tenth  instructions,  given  by  the  court,  as  er- 
roneous, and  in  holding  that  the  instructions  were  in  the 
record.  It  was  also  claimed  that  the  court  erred  in  assum- 
ing jurisdiction  of  the  matter  tried  on  errors  committed  by 
the  Morgan  Circuit  Court ;  in  assuming  jurisdiction  of  mat- 
ters not  presented  by  appellant's  assignment  of  errors;  and 
in  refusing  to  dismiss  the  appeal  upon  appellee's  motion. 

It  seems  proper  to  say  that  the  transcript  was  filed  in  this 
court  on  August  29,  1905.  The  cause  was  submitted  on 
September  28,  1905,  and,  under  the  rules  of  this  court,  ap- 
pellee's brief  was  due  December  27,  1905.  Appellant's 
brief  was  filed  on  November  23,  1905.  On  December  26, 
one  day  before  the  appellee's  time  of  filing  brief  expired. 
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appellee  asked  for  additional  time,  and  was  granted  sixty 
days,  which  extended  appellee's  time  until  February  25, 
1906.  February  23,  1906,  two  days  before  the  time  ex- 
pired, appellee  again  filed  a  petition  for  additional  time, 
and  was  granted  thirty  •  days,  which  extended  appellee's 
time  for  filing  brief  to  March  27,  1906.  On  March  27,  1906, 
the  last  day  permitted,  the  appellee  filed  a  brief.  This  was 
eleven  days  after  the  year  had  expired 'for  perfecting  an 
appeal  or  amending  an  assignment  of  errors.  Judgment 
was  rendered  March  16,  1905.  At  the  various  dates  named, 
appellee  did  not  raise  any  question  as  to  the  technical  suffi- 
ciency of  the  appeal  to  present  every  question  argued  by 
appellant.  When  appellee  filed  his  petition  on  March  27  he 
had  had  access  to  the  brief  filed  by  appellant  and  the  record 
for  over  four  months.  His  brief  filed  on  March  27,  1906, 
was  an  answer  to  the  merits  of  the  cause  as  presented  by 
appellant's  brief  filed  November  23,  and  no  suggestion  in 
appellee's  brief  is  made  that  the  record  did  not  present 
every  issue  tendered  by  appellant's  brief.  August  14,"  1906, 
about  five  months  after  the  filing  of  the  brief  on  the  merits, 
appellee  filed  additional  authorities  **in  support  of  the  prop- 
osition stated  in  appellee's  brief."  December  31,  1906,  ap- 
pellee filed  a  motion  to  dismiss.  Appellant  assigns  error  of 
the  Marion  Circuit  Court  in  overruling  defendant's  demur- 
rer to  plaintiff's  first  and  second  paragraphs  of  complaint, 
respectively,  and  in  overruling  defendant's  motion  for  judg- 
ment on  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  and  in  overruling  defendant's  motion  for 
a  new  trial.  That  there  was  an  inaccuracy  in  this  there 
can  be  no  question,  but  it  is  an  error  which  could  not  have 
misled  the  appellee.  A  slight  examination  of  the  record 
shows  that  there  was  only  one  motion  for  judgment  on  the 
answers  to  interrogatories  and  one  motion  for  a  new  trial. 
Appellee  could  not  but  know,  by  reading  the  assignment  of 
errors  and  motions,  what  rulings  of  the  court  were  referred 
to.    It  is  manifest,  too,  that  the  appellee  did  not  misunder- 
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stand  the  assignment  of  errors,  because  every  question  pre- 
sented by  appellant's  brief,  with  reference  to  the  record, 
was  discussed  in  appellee's  brief. 

The  purpose  of  §699  Bums  1908,  §657  R.  S.  1881,  is  that 
an  appeal  should  not  be  dismissed  for  mere  informality  or 
defects,  and  that  an  opportunity  should  be  given  for  cor- 
recting them.  The  courts  have  held  that  a  motion  to  dis- 
miss on  technical  gi^unds  must  be  made  on  the  first  appear- 
ance of  a  party.  Walker  v.  HUl  (1887),  111  Ind.  223.  This 
is  for  some  reasons  so  obvious  that  they  need  not  be  recited 
here,  but  it  is  especially  to  give  appellant  an  opportunity  of 
correcting  the  record  as  he  is  allowed  to  do  by  §699,  supra, 
in  the  event  that  anybody  had  made  an  oversight  which 
would  prejudice  his  substantial  rights.  I  concede  that  there 
are  decisions  to  the  effect  that  when  a  cause  has  been  trans- 
ferred from  one  court  to  another,  and  an  appeal  prose- 
cuted and  errors  assigned,  naming  in  the  assignment  of 
errors  the  court  which  it  is  alleged  committed  the  error, 
and  the  ruling  was  made  by  the  other  court  in  which  the 
cause  was  pending,  no  question  is  presented.  Such  ruling 
is  too  technical  to  be  applied  in  this  case,  because  the  record 
shows  in  which  court  the  ruling  was  made  and  the  mistake 
is  apparent.  McKeen  v.  Porter  (1893),  134  Ind.  483,  486, 
was  a  case  where  the  suit  was  commenced  in  one  court  and 
tried  in  another  upon  a  change  of  venue  and  errors  as- 
signed, based  upon  certain  rulings,  without  specifying 
which  court  made  the  rulings.  The  opinion  says:  '*In  this 
case  the  appeal  is  prosecuted  from  the  Fulton  Circuit  Court, 
and  the  assignment  of  error  alleges  that  the  court  erred  in 
certain  rulings.  If  the  assignment  of  error  be  limited  to 
the  rulings  made  by  one  court,  it  is  limited  to  the  ruling 
made'by  the  court  from  which  the  appeal  is  prosecuted,  and 
it  was  in  that  court  that  the  trial  was  had  and  the  judg- 
ment rendered  against  the  appellants,  and  in  which  the  mo- 
tion for  a  new  trial  was  made  and  overruled,  on  which  rul- 
ing the  alleged  errors  are  predicated.     The  better  practice, 
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no  doubt,  is  specifically  to  name  the  court  which  it  is  al- 
leged erred  in  its  ruling,  naming  the  court  which  made  the 
ruling  alleged  to  be  erroneous,  but  we  think  the  general  as- 
signment, as  in  this  case,  is  sufficient,  as  the  record  itself 
will  show  the  rulings,  and  by  which  court  they  were  made." 

The  record  in  the  case  before  us  shows  the  rulings  and 
the  court  by  which  they  were  made.  The  assignment  of 
errors  is  the  complaint  upon  appeal,  and  the  mistake,  like  a 
clerical  mistake  in  a  complaint,  is  so  manifest  that  it  cor- 
rects itself.  If  the  record  may  be  looked  to  to  supply  a 
specification  of  error  without  which  no  question  is  presented, 
it  may,  by  parity  of  reasoning,  be  looked  to  to  correct  an 
obvious  and  manifest  mistake  which  cannot  prejudice  the 
adversary  party.  The  judgment  was  reversed  for  the  error 
of  the  court  in  overruling  appellant's  motion  for  a  new  trial. 
The  majority  opinion,  affirming  the  judgment,  is  baaed  sole- 
ly upon  the  mistake  in  the  assignment  of  error  before  set 
forth. 

The  petition  for  a  rehearing  should  have  been  overruled, 
and  the  former  opinion,  reversing  the  judgment  of  the  trial 
court  upon  the  merits  of  the  cause,  reaffirmed. 


LowDEN  V.  Pennsylvania  Company. 

[No.  5,d44.     Filed  December  10,  1907.     Rehearing  denied  March 
20.  1908.    Transfer  denied  April  29,  1908.] 

1.  Tbial. — Verdict. — (hmeral. — Interrogatories. — ^The  answers  to 
the  interrogatories  to  the  Jury  control  the  general  verdict  only 
where  irreconcilable  therewith  under  any  supposafole  evidence 
admissible  within  the  Issues,    p.  618. 

2.  Evidence. — Objects  Within  Sight. — Presumptions. — Railroads. — 
Persons  are  presumed  to  have  seen  a  railroad  train  approaching, 
when,  if  they  had  looked,  they  could  have  seen  same.    p.  618. 

3.  Rahjioads. — Street  Crossings. — Notice. — Care  Required  of  Trav- 
eler. — A  pedestrian  undertaking  to  ororis  a  street  on  which  there 
is  a  railroad  track  is  conclusively  presumed  to  know  that  the 
place  is  one  of  danger;  and  she  must  use  reasonable  care  under 
the  circumstances  to  avoid  injury,    p.  619. 
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4.  Tbial. — Verdict. — General — Effect. — A  general  verdict  for  plain- 
tiff is  a  finding  for  such  party  upon  all  of  the  issues,    p.'  619. 

5.  Railroads. — Street  Croasmos. — Pedestrians. — Contributory  Neg- 
ligence,— Inteirogatorics. — Question  for  Jury. — Where  the  inter- 
rogatories show  that  the  plaintiff  attempted  to  cross  a  street  upon 
which  was  a  railroad  track  and  across  which  street,  in  a  diagonal 
direction,  a  street  railroad  was  operated;  that  when  plaintiff 
made  such  attempt  a  street-car  crossed  the  track,  to  some  extent 
obstructing  her  view,  and  making  much  noise;  that  there  were 
other  street-cars  and  wagons  in  the  vicinity,  and  that  when  she 
arrived  on  the  railroad  track  and  first  observed  the  train,  it  was 
running  fifteen  miles  an  hour,  without  signal,  and  was  but  1^ 
seconds  away,  the  question  of  contributory  negligence  is  for  the 
Jury.    p.  619. 

C.  Tbial, — Interrogatories, — Motion  for  Judgment  on, — What  Con- 
sidered.— On  a  motion  for  Judgment  on  the  interrogatories,  only 
the  pleadings  and  such  interrogatories  and  their  answers  may  be 
considered,    p.  620. 

From  Boone  Circuit  Court;   Samuel  R.  Ariman,  Judge. 

Action  by  Mattie  M.  Lowden  against  the  Pennsylvania 
Company.  Prom  a  judgment  for  defendant,  notwithstand- 
ing a  general  verdict  for  plaintiff  for  $3,500,  plaintiff  ap- 
peals.    Reversed. 

Wymond  J,  Beckett,  A.  J.  Shelby  and  Elliott  <&  Elliott^ 
for  appellant. 

Samuel  0.  Pickens,  Robert  F.  Davidson  and  Owen  Pick- 
ens, for  appellee. 

Mtisis,  J. — ^Appellee  on  September  27,  1904,  while  oper- 
ating a  locomotive  and  cars  in  and  along  Kentucky  avenue, 
a  street  running  northeast  and  southwest,  in  the  city  of  In- 
dianapolis, at  a  point  on  said  avenue  intersected  by  West 
street,  extending  north  and  south,  struck  and  injured  appel- 
lant, and  for  damages  on  account  of  said  injuries  appellant 
brought  this  action.  Trial  by  jury  and  a  general  verdict  in 
favor  of  appellant.  Answers  to  forty-nine  interrogatories 
were  returned.  Appellee's  motion  for  judgment  on  the  an- 
swers to  interrogatories,  notwithstanding  the  general  ver- 
dict, was  sustained,  and  judgment  rendered  for  appellee. 
The  correctness  of  this  ruling  is  the  only  question  presented. 
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The  complaint,  after  des:»ribing  Kentucky  avenue  and 
West  street  at  the  point  where  the  accident  occurred,  show- 
ing the  location  of  the  track  on  which  appellee  was  operat- 
ing its  locomotive  and  cars,  and  the  location  of  two  street- 
car tracks,  alleges  that  while  appellant  was  proceeding 
across  said  tracks,  exercising  care  and  diligence,  and  con- 
tinuing to  look  and  listen  for  approaching  trains,  and  with- 
out any  fault  on  her  part,  she  was  negligently  struck, 
knocked  down  and  injured  by  a  locomotive  and  train  of  cars 
which  appellee  was  negligently  running  backward  along 
said  avenue;  that  said  locomotive  and  cars  were  being  run 
in  and  along  said  avenue  at  a  speed  of  twenty-five  miles  an 
hour  without  ringing  the  bell  attached  to  the  locomotive, 
and  without  a  watchman  or  other  person  upon  the  rear  end 
of  said  locomotive  or  tender,  as  the  same  was  backing,  to 
warn  persons  of  its  approach  and  to  prevent  accidents ;  that 
all  and  each  of  the  aforesaid  negligent  acts  were  in  viola- 
tion of  ordinances  of  the  city  of  Indianapolis,  then  in  full 
force  and  effect,  making  it  unlawful  to  run  or  cause  a  loco- 
motive, car  or  train  of  cars  to  be  run  backward  through 
said  city  without  providing  a  watchman  or  other  person  on 
the  rear  end  of  such  locomotive,  car  or  train  of  cars  to  warn 
persons  of  its  approach,  making  it  the  duty  to  ring  the  bell 
attached  to  the  locomotive  whenever  the  same  should  be 
moving  in  and  through  the  city,  and  making  it  unlawful  to 
run  a  locomotive  or  train,  or  permit  the  same  to  be  run, 
along  any  track  in  said  city  at  a  greater  speed  than  four 
miles  an  hour.  The  complaint  also  alleges  that  for  several 
years  appellee  had  maintained  a  flagman  at  the  place  in 
question,  whose  duty  it  was  to  notify  people  who  were  cross- 
ing, or  about  to  cross,  of  the  approach  of  the  locomotive  or 
cars,  and  that  said  flagman  failed  so  to  notify  appellant. 

The  answers  to  the  interrogatories  show  that  Kentucky 
avenue  in  the  city  of  Indianapolis  at  the  point  crossed  by 
West  street  is  eighty  feet  wide,  and  from  curb  to  curb  is 
seventy  feet  wide.     In  and  along  said  avenue  there  was  one 
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track  which  appellee  used  in  running  its  trains,  and  from 
the  center  of  this  track  to  the  curb  on  the  south  was  fifty 
feet,  four  inches.  To  the  south  of  said  track  and  running 
parallel  with  the  same  along  said  avenue,  were  two  street- 
car tracks.  The  distance  between  the  two  outside  rails  of 
the  street-car  tracks  was  fourteen  feet,  two  inches.  The 
nearest  street-car  rail  to  the  rail  of  the  railroad  track  was 
seven  feet,  one  inch,  and  the  distance  from  the  curb  on  the 
south  side  of  the  avenue  to  the  first  street-car  rail  was  twen- 
ty-six feet,  three  inches,  and  the  sidewalk  on  the  south  side 
of  said  avenue  was  ten  feet.  The  distance  from  the  center 
of  the  railroad  track  south  to  the  center  of  the  first  street- 
car track  was  twelve  feet.  At  the  time  of  the  accident  ap- 
pellee was  running  its  locomotive,  with  three  cars  attached, 
backward,  drawing  the  cars  after  it  from  the  southwest  and 
toward  the  northeast,  along  Kentucky  avenue.  While  ap- 
pellant was  crossing  said  avenue  and  near  the  west  side  of 
West  street,  at  about  9:43  o'clock  in  the  morning,  she  was 
struck  by  said  locomotive.  The  railroad  track  immediately 
west  of  West  street  extends  southwest  on  a  straight  line 
about  six  hundred  feet.  Said  locomotive  was  running  at 
the  rate  of  about  fifteen  miles  an  hour,  and  the  bell  thereon 
at  the  time  of  the  accident  was  not  ringing.  Appellant  was 
familiar  with  said  crossing,  and  knew  that  trains  were  fre- 
quently run  upon  the  railroad  track.  Appellant  ap- 
proached the  railroad  track  from  the  southeast.  She  was 
fifty-two  years  of  age,  her  eyesight,  hearing  and  powers  of 
locomotion  good,  and  had  she  looked  in  a  southwesterly  di- 
rection when  between  the  curb  and  the  first  street-par  track, 
or  when  between  the  rails  of  the  street-car  track  and  the 
railroad  track,  she  could  have  seen  the  train  approaching, 
but  she  could  not  have  heard  it  because  of  the  noise  caused 
by  wagons,  street-cars  and  wind  from  the  southeast.  Im- 
mediately before  appellant  passed  over  the  street-car  track 
next  to  the  railroad  track  a  street-car  passed  in  a  south- 
westerly direction,  and  there  were  other  street-cars  on  the 
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track.  She  could  have  stood  between  the  street-car  track 
and  the  railroad  track  without  danger  from  the  locomotive. 
At  the  time  she  crossed  the  street-car  track  next  to  the  rail- 
road track  the  locomotive  was  about  thirty  feet  from  the 
place  of  the  accident.  When  she  first  saw  the  locomotive  it 
was  about  thirty  feet  away,  and  she  was  in  the  center  of  the 
railroad  track.  She  did  not  see  the  locomotive  approach- 
ing, and  attempted  to  cross  before  it  reached  the  cross- 
ing. 

The  rule  is  that  special  findings  of  fact  inconsistent  with 

the  general  verdict  will  control  the  latter  only  when  upon 

the  face  of  the  record  there  is  such  antagonism  that 

1.  both  cannot  stand  after  indulging  all  provable  facts 
and  reasonable  deductions  which  might  have  been 

made  in  support  of  the  general  verdict  from  any  evidence 
legitimately  admissible  under  the  issues.  Indianapolis  St. 
R.  Co.  V.  Marschke  (1906),  166  Ind.  490;  Southern  Ind.  R. 
Co.  V.  Peyton  (1902),  157  Ind.  690;  Chicago,  etc.,  R.  Co.  v. 
Leachman  (1903),  161  Ind.  512;  Stoy  v.  LouisvUle,  etc.,  R. 
Co.  (1903),  160  Ind.  144.  If  by  any  reasonable  hypothe- 
sis  the  special  findings  can  be  reconciled  with  the  general 
verdict,  the  latter  must  stand.  Princeton  Coal,  etc.,  Co.  v. 
Roll  (1904),  162  Ind.  115;  Ouedelhofer  v.  Emsting  (1899), 
23  Ind.  App.  188. 

Appellant's  sense  of  sight  was  good,  and  this  being  true, 

the  law  presumes  that  she  must  have  seen  that  which  was 

within  the  range  of  her  vision  if  she  gave  attention 

2.  and  looked.     Chicago,  etc.,  R.  Co.  v.  Hedges  (1889), 
118  Ind.  5;    Baltimore,  etc.,  R.  Co.  v.  Rosborough 

(1907),  40  Ind.  App.  14.  And  as  the  special  findings  show 
appellant  in  a  position  where  she  could  have  seen  the  loco- 
motive in  time  to  avoid  injury  had  she  looked  in  the  direc- 
tion from  which  the  locomotive  was  approaching,  it  is  ar- 
gued that  she  must  be  presumed  to  have  seen  it  and  failed 
to  heed  what  she  saw,  thereby  contributing  to  her  injury, 
and  that  upon  the  theory  of  concurring  negligence  she  can- 
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not  recover.      Under  all  the  facta  she  was  bound  to  know 
that  the  crossing  was  a  place  of  danger,  and  to  avoid 

3.  being  guilty  of  contributory  negligence  she  was  re- 
quired to  exercise  such  care  as  an  ordinarily  careful 

and  cautious  person  would  use  under  all  the  apparent  or 
similar  circumstances  to  avoid  injury,  and  the  general  ver- 
dict amounts  to  a  finding  in  her  favor  upon  that 

4.  issue.     The  complaint  alleges  that  as  appellant  pro- 
ceeded over  the  crossing  she  continued  to  look  and 

listen.     The  special  findings  show  there  was  a  straight  track 

for    600    feet   to    the   southwest    from    the    place    of  the 

accident.      Had  the  locomotive  which  collided  with 

5.  appellant  run  the  entire  distance  at  a  speed  of  fifteen 
miles  an  hour,  the  time  consumed  would  have  been 

less  than  one-half  of  a  minute.  The  findings  also  place  ap- 
pellant in  the  center  of  the  railroad  track,  and  thirty  feet, 
or  one  and  four-elevenths  seconds,  from  the  approaching  lo- 
comotive when  she  first  saw  it.  From  two  points  before  en- 
tering on  the  track  she  could  have  seen  it  had  she  looked  to 
the  southwest.  But  considering  these  findings  in  connec- 
tion with  the  finding  that  a  street-car  had  just  passed  to  the 
southwest  and  other  street-cars  were  on  the  track — ^how 
near  the  crossing  does  not  appear — and  that  she  could  not 
hear  the  approaching  locomotive  because  of  the  noise  caused 
by  wagons,  street-cars  and  the  wind,  does  not  certainly  ex- 
clude the  existence  of  other  conditions  which  might  have 
been  in  evidence  under  the  pleadings,  and  an  excuse  fur- 
nished by  her  for  not  looking  to  the  southwest  at  the  par- 
ticular time  and  place  as  would  justify  the  jury  in  its  gen- 
eral finding  that  she  used  ordinary  care.  And  if  this  })e 
true,  or  if,  from  the  whole  evidence,  facts  are  exhibited  **of 
a  character  to  be  reasonably  subject  to  more  than  one  infer- 
ence or  conclusion  under  established  rules  of  law,  then  the 
ultimate  fact  of  contributory  negligence  or  due  care"  should 
be  left  to  the  jury.  Greenaivaldt  v.  Lake  Shore,  etc.,  R, 
Co.  (1905),  165  Tnd.  219;  Baltimore,  etc,  R.  Co.  v.  Rosbor- 
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ough,  supra;  Wabash  R.  Co'v,  Biddle  (1901),  27  Ind.  App. 
161. 

Inferentially  appellee  says  that  the  trial  court  heard  the 

evidence  and  may  have  been  moved  to  a  certain  extent  in 

making  the  ruling  here  challenged  because  of  no  evi- 

6.  dence  from  which  presumptions  or  intendments 
might  arise  to  support  the  general  verdict  and  recon- 
cile the  special  findings  therewith.  This  question  on  appeal 
must  be  decided  upon  the  special  fmdings  and  the  pleadings 
alone  {Indiana^  etc,  Oas  Co.  v.  Long  [1901],  27  Ind.  App. 
219),  and  we  know  of  no  good  reason  why  the  trial  court 
should  not  be  required  to  pass  upon  the  question  under  pre- 
cisely the  same  rules  as  those  governing  appellate  courts,  for 
in  this  manner  only  is  the  same  question  presented  to  both 
courts. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lee's motion  for  judgment  and  that  a  new  trial  be  granted 
appellant,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


United  States  Fidelity  &  Guaranty  Company 
V.  American  Blower  Company. 

[No.  6,445.     Filed  April  30,  1908.] 

1.  Pleading. — Answer, — Principal  and  Surety. — Release. — Change 
of  Contract. — In  an  action,  against  a  contractor's .  surety,  by  a 
company  furnishing  materials  for  use  in  tlie  heating  plant  to  be 
installed,  an  answer  that  such  contractor  and  the  owner,  subse- 
quently to  the  giving  of  the  bond  sued  upon,  agreed  that  such 
plant  should  be  connected  with  another  building,  for  which  such 
contractor  should  receive  extra  compensation,  is  not  sufficient, 
there  being  no  change  in  the  original  contract    p.  623. 

2.  Same. — Answer. — Principal  and  Surety. — Contracts. — Breach. — 
Release. — In  an  action,  by  one  furnishing  materials,  against  the 
surety  of  a  contractor  whose  contract  provided  that  the  owner 
should  retain  a  certain  per  cent  of  the  contract  price  until  all 
claims  were  paid,  an  answer  bj'  such  surety  that  such  owner 
failed  to  retain  such  per  cent  is  insufficient,  as  against  the  o«» 
so  furnishing  materials,  to  show  a  release  because  of  a  breach  ^ 
contract    pp.  024,  625. 
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3.  Contracts.  —  Buildirnj, — Sureties*. — Materials. — Liability  for. — 
Where  a  surety  bond  provides  that  the  contract  shall  be  duly 
performed  and  that  the  materials  furnished  shall  be  paid  for,  an 
action  by  one  furnishing  materials  is  independent  of  any  right 
of  the  owner,  and  the  breach  of  the  contract  by  such  owner  does 
not  affect  such  right    p.  624. 

4.  Mechanics*  Liens. — Schoolhouses. — A  mechanic*8  Hen  cannot  be 
taken  on  a  schoolhouse  for  the  repair  thereof,    p.  625. 

5.  Principal  and  Surety. — Contracts. — Breach. — Release, — Third 
Persons. — Where  a  bond  is  executed  for  the  protection  of  third 
persons  furnishing  materials  for  a  building,  the  owner's  or  con- 
tractor's breach  of  the  contract  cannot  affect  such  person's  rights, 
p.  626. 

6.  Same. — Contracts. — Payment  of  Attorneys*  Fees. — A  provision 
that  the  surety  shall  pay  the  attorneys'  fees  in  case  a  recovery  is 
had  upon  such  surety's  undertaking,  is  valid  and  enforceable, 
p.  626. 

7.  Interest. — Past  Due  Claims. — Building  Contracts. — Suretyship. 
— A  surety  is  liable  for  interest  upon  a  delayed  claim  for  the  pay- 
ment of  materials  furnished  to  the  principal,    p.  627. 

Prom  St.  Joseph  Circuit  Court;  Francis  E,  Lambert, 
Special  Judge. 

Action  by  the  American  Blower  Company  against  the 
United  States  Fidelity  &  Guaranty  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Charles  Martindale,  C.  P.  DuComb  and  Anderson,  Parker 
&  Crabilh  for  appellant. 

Romig  &  Miller,  for  appellee. 

Watson,  J. — Appellee,  plaintiff  below,  alleged,  in  sub- 
stance, in  its  complaint,  that  on  June  20,  1903,  the  Decatur 
Pulmbing  and  Heating  Company  entered  into  a  written  con- 
tract with  the  school  city  of  South  Bend,  Indiana,  to  erect  a 
steam  heating  and  ventilating  plant  in  the  grammar  school 
building  then  being  constructed,  and  to  furnish  all  material 
and  things  requisite  to  execute  said  work,  said  school  city 
agreeing  to  pay  therefor  the  sum  of  $8,669;  that  on  the 
same  date  said  heating  company  and  the  appellant  herein 
executed  a  joint  and  several  bond,  made  part  of  the  com- 
plaint by  exhibit,  binding  themselves  in  the  sum  of  $4,300 
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that  said  heating  company  "would,  among  other  things,  pay 
for  all  material  employed,  used  or  furnished  in  said  work, 
in  carrying  out  said  contract,  in  erecting,  constructing  and 
installing  said  heating  and  ventilating  plant  and  apparatus, 
and  all  attorney's  fees;"  that  by  a  written  contract,  exe- 
cuted on  or  about  December  22,  1904,  appellee  agreed  to  fur- 
nish said  heating  company  **f.  o.  b.  cars  at  South  Bend, 
Indiana,  certain  housed  steel  plate  fans  and  furnishings, 
and  certain  sections,"  said  heating  company  to  pay  therefor 
$1,036;  that  appellee  performed  all  conditions  of  said  con- 
tract by  it  to  be  performed,  and  furnished  said  fans,  fur- 
nishings and  heater  sections ;  that  said  heating  company  has 
failed  and  refuses  to  pay  appellee  said  $1,036;  that  said 
fans,  furnishings  and  heater  sections  were  used  by  said 
heating  company  in  the  construction  of  said  heating  and 
ventilating  plant  in  said  grammar  school  building;  that  a 
reasonable  attorneys'  fee  was  $200.  There  was  a  prayer  for 
judgment  in  the  sum  of  $1,036,  with  interest  and  attorneys' 
fee. 

Appellant  answered  in  three  paragraphs,  substantially  as 
follows:  (1)  General  denial.  (2)  Admitting  the  bond  and 
contract  alleged  in  the  complaint,  but  setting  up  as  a  de- 
fense that  subsequently  thereto,  **in  consideration  of  the 
separate  promise  of  the  school  city  to  pay  it  an  additional 
sum  of  $1,300,  the  plumbing  and  heating  company  agreed 
to  extend  the  work  to  be  done  by  it,  as  specified  in  said  origi- 
nal contract,  so  as  to  connect  the  old  school  building  situate 
across  the  alley  and  immediately  south  of  said  grammar 
school  building  with  said  heating  and  ventilating  system; 
that  said  alteration  and  change  of  said  contract  was  made 
without  this  defendant's  knowledge  or  consent,  and  the 
same  greatly  increased  the  burdens  of  said  plumbing  and 
heating  company,  and  was  not  and  is  not  a  change  in  the 
work  provided  for  and  contemplated  in  and  by  the  provi- 
sions of  said  original  contract."      And  furthermore,  that 
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said  school  city,  by  said  contract,  was  bound  to  retain  pos- 
session and  control  of  twenty  per  cent  of  the  contract  price 
until  the  completion  and  acceptance  of  said  work,  and  then 
pay  the  same  over  to  said  heating  company,  provided  the 
terms  of  said  contract  had  been  performed,  but  that  the 
amount  retained  was  less  than  $300,  which  was  a  material 
alteration  of  the  contract.  (3)  Relying  upon  the  failure  of 
said  school  city  to  retain  twenty  per  cent  of  the  contract 
price  until  the  completion  of  the  work. 

The  errors  assigned  and  considered  in  the  briefs  are:  (1) 
Sustaining  the  demurrer  to  each  of  the  second  and  third 
paragraphs  of  the  answer;  (2)  overruling  the  motion  for  a 
new  trial. 

Appellant  contends  that  the  facts  set  out  in  the  second 
paragraph  of  the  answer  show  such  an  alteration  of  the  con- 
tract, for  the  due  performance  of  which  it  became 

1.  surety,  that  it  is  thereby  released  from  its  liability. 
The  averments  are  that  for  an  additional  sum  of 
$1,300  said  heating  company  agreed  to  connect  this  heating 
plant  with  a  certain  other  building  across  the  alley  from 
said  grammar  school  building.  There  are  no  allegations 
whatever  to  show  that  such  extension  would  in  any  way  in- 
terfere with,  delay  or  in  any  manner  alter  or  change  the 
performance  of  the  contract  for  which  appellant  became 
surety.  In  fact  the  natural  deductions  to  be  drawn  from 
the  averments  of  this  paragraph  are  that  this  second  con- 
tract is  entirely  separate  from  and  independent  of  the  agree- 
ment for  which  appellant  became  liable.  The  cases  cited 
by  appellant  establish  the  rule  that,  in  order  to  release  the 
surety,  there  must  be  a  change  or  alteration  in  the  subject- 
matter  of  the  contract.  But  this  rule  does  not  extend  to 
independent  contracts  entered  into  between  the  same  par- 
ties pertaining  to  additional  subject-matter.  Barclay  v. 
Deckerhoof  (1892),  151  Pa.  St.  374,  24  Atl.  1067;  Fitz- 
Patrick  v.  McAndrews  &  Collins  (1888),  12  Pa.  Co.  Ct.  353. 
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Appellant  further  insists  that  it  was  released  from  liabil- 
ity on  its  bond  by  reason  of  the  fact  that  said  school  city 
violated     its     contract     by     failing     to     retain    in 

2.  its     possession      and     control     twenty     i)er     cent 
of   the   agreed   price   until   the   completion   of   the 

work. 

The  bond  executed  by  appellant  was  as  follows : 

**Now,  if  said  principal  will  keep  and  perform  said 
contract,  and  erect,  construct  and  install  said  heating 
and  ventilating  plant  and  apparatus  in  and  to  said 
school  building,  according  to  the  terms  of  said  con- 
tract, and  the  plans  and  specifications  made  a  part 
thereof,  and  fit  for  use  and  occupancy  and  for  the  pur- 
pose for  which  said  plant  and  apparatus  is  intended, 
and  will  pay  all  subcontractors  thereon  and  all  labor 
and  material  employed,  used  or  furnished  in  said  work, 
in  carrjnng  out  said  contract  and  in  erecting,  con- 
structing and  installing  said  heating  and  ventilating 
plant  and  apparatus,  w^hether  the  same  is  used  or  em- 
ployed by  or  furnished  to  said  principal  or  any  of  his 
subcontractora  thereon,  and  pay  for  ail  licenses  or  per- 
mits for  patented  articles,  appliances  or  processes  used 
or  employed  thereon,  then  this  oblieration  is  to  be  null 
and  void,  else  in  full  force  and  effect.  All  payments 
herein  contracted  to  be  made  are  to  be  made  without 
relief  from  valuation  or  appraisement  laws  and  with  all 
attorney 's  fees.  * ' 

It  will  be  observed  that  this  bond  provided  not  only  for 

the  due  performance  of  the  contract,  but  it  also  expressly 

secured  the  payment  of  materialmen.      In  the  case 

3.  of  School  District,  ex  rel,  v.  Livers  (1899),  147  Mo.. 
580,  49  S.  W.  507,  the  court,  speaking  of  a  bond  sim- 
ilar to  the  one  in  this  case,  said:  **The  bond  is  dual  in  its 
nature,  being  for  the  benefit  and  protection  of  the  school 
district  against  loss  or  damage  for  the  nonfulfillment  of 
their  contract  by  the  contractors,  and  the  payment  by  them 
of  laborers  for  work  done,  and  of  materialmen  for  material 
furnished,  rights  which  when  once  fixed  could  not  be  de- 
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stroyed  or  taken  away  by  any  act  of  the  school  district." 
Where  such  a  bond  has  been  required  by  statute  the  courts 
have  recognized  and  given  effect  to  its  dual  nature,  and  the 
right  of  a  materialman  to  recover  against  the  surety  on  a 
building  contract  is  separate  and  independent  of  any  right 
of  action  vesting  in  the  obligee  of  such  contract.  Therefore 
alterations  in  the  contract  which  of  themselves  might  release 
the  surety  as  to  the  obligee  will  not  affect  the  right  of  the 
materialman  to  proceed  upon  the  bond.  Statutes  requiring 
such  bonds  are  for  the  purpose  of  providing  security  for  la- 
borers and  materialmen,  and  to  give  them  protection  upon 
which  they  may  rely.  Dewey  v.  States  ex  rel.  (1883),  91 
Ind.  173,  185;  Conn  v.  State,  ex  rel  (1891),  125  Ind.  514; 
United  States,  ex  rel,  v.  National  Surety  Co.  (1899),  92 
Fed.  549,  34  C.  C.  A.  526;  Umted  States,  etc..  Guaranty  Co. 
V.  Omaha  Bldg.,  etc.,  Co.  (1902),  116  Fed.  145,  53  C.  C.  A. 
465. 

There  is  every  reason  for  applying  the  same  rule  in  the 

present  case.     The  bond  was  not  required  by  a  statute,  but 

it  expressly  provided  for  security  to  materialmen. 

4.     The  contract  was  for  the  installing  of  a  heating  plant 

in  a  public  school  building  upon  which  there  could 

be  no  right  to  a  mechanic's  or  materialman's  lien,    Jeffries 

V.  Myers  (1894),  9  Ind.  App.  563;    Totvnsend  v.  Cleveland 

Fire  Proofing  Co.   (1897),  18  Ind.  App.  568;    Fatout  v. 

Board,  etc.   (1885),  102  Ind.  223. 

Furthermore,  the  authorities  hold  that  failure  on  the  part 
of  the  obligee  to  retain  the  stipulated  per  cent  of  the  eon- 
tract  price  is  not  an  alteration  which  will  release  the 
2.    surety  on  a  building  contract  from  his  liability  there- 
on to  materialmen.     Doll  v.  Crume  (1894),  41  Neb. 
655,  59  N.  W.  806 ;  School  District,  ex  rel,  v.  Livers,  supra ; 
City  of  Duluth  v.  Bemy  (1890),  43  Minn.  155,  45  N.  W.  7; 
Kaufmann  v.  Cooper  (1896),  46  Neb.  644,  65  N.  W.  796; 
Pingrey,  Suretyship,  §112. 
Vol.  41—40 
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The  cases  cited  by  appellant  support  the  proposition  that 

overpayment  by  the  obligee  of  a  building  contract,  contrary 

to  the  terms  of  the  contract,  will  release  the  surety 

5.  from  his  liability  to  such  obligee;  but  that  proposi- 
tion is  not  material  to  the  facts  in  this  ease,  for  here 

the  question  is  as  to  the  liability  of  the  surety  to  a  material- 
man. The  averments  in  the  second  and  third  paragraphs  of 
appellant's  answer  were  not  suflScient  to  withstand  the  de- 
murrer thereto. 

By  the  terms  of  the  bond  appellant  covenanted  to  pay  at- 
torney's  fees.    There  is  no  reason  advanced  why  appellant 
should  not  abide  by  that  agreement,  and  nothing  to 

6.  show  its  release  therefrom.  Appellee  was  entitled  to  a 
reasonable  attorney's  fee.     American  Surety  Co,  v. 

Lauber  (1899),  22  Ind.  App.  326.  In  the  case  of  Brainard 
V.  Janes  (1858),  18  N.  Y.  35,  the  court  said:  "It  may  be 
a  reasonable  doctrine,  that  a  surety  who  has  bound  himself 
under  a  fixed  penalty  for  the  payment  of  money  or  some 
other  act  to  be  done  by  a  third  person,  has  marked  the  ut- 
most limit  of  his  own  liability.  But  when  the  time  has 
come  for  him  to  discharge  that  liability,  and  he  neglects  or 
refuses  to  do  so,  it  is  equally  reasonable,  and  altogether 
just,  that  he  should  compensate  the  creditor  for  the  delay 
which  he  has  interposed.  The  legal  measure  of  this  com- 
pensation is,  interest  on  the  sum  which  he  ought  to 
have  paid  from  the  time  when  the  payment  was  due  from 
him."  This  rule  is  well  supported  by  the  authorities. 
Frink  v.  Southern  Express  Co.  (1888),  82  Ga.  33,  8  S.  E. 
862,  3  L.  B.  A.  482;  Wyman  v.  Robinson  (1882),  73  Me. 
384,  40  Am.  Rep.  360;  Clark  v.  Wilkinson  (1884),  59  Wis. 
543,  18  N.  W.  481;  Griffith  v.  Bundle  (1900),  55  L.  R.  A. 
381,  384,  note;  1  Brandt,  Suretyship  (3d  ed.),  §126;  Pin- 
grey,  Suretyship,  §74. 

The  present  case  is  well  within  the  rule,  since  there  is  no 
question  of  exceeding  the  amount  for  which  the  surety  was 
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bound.     Therefore  there  was  no  error  in  allowing 
7.    interest  upon  the  amount  found  to  be  due  appellee. 
For  the  reasons  given  herein  no  error  was  committed 
by  the  trial  court. 
Judgment  affirmed. 

Hadley,  P.  J.,  Comstock,  Rabb  and  Myers,  JJ.,  concur. 
Roby,  C.  J.,  absent. 


McNay  v.  Town  of  Lowell. 

[No.  5,077.     Filed  May  12,  1908.] 

1.  CoiTTBACTS. — Validity. — Violation  of  Criminal  Law. — Public 
Policy. — ^A  contract  made  In  violation  of  the  criminal  law  is  void 
as  against  public  policy,    p.  6.33. 

2.  Same. — Municipal  Corporations. — Sales  to,  hy  Officers  Thereof. — 
A  sale  of  coal,  by  a  town  trustee,  to  the  town,  is  invalid,  under 
S2423  Bums  1908,  §2049  U.  S.  1881,  making  it  a  misdemeanor  for 
a  town  trustee  lo  be  interested  in  any  contract  with  his  town, 
and  creates  no  indebtedness  on  the  part  of  such  town;  and  the 
title  to  money  paid  for  such  coal  does  not  pass  to  such  trustee, 
p.  633. 

3.  Same. — Municipal  Corporations. — Contracting  With  Officers. — 
Necessity. — Where  a  town  trustee  furnishes  coal  to  his  town, 
when  the  town  had  contracts  with  others  therefor,  and  when  coal 
might  have  been  obtained,  in  cases  of  emergency,  from  others  than 
the  contractors,  no  necessity  is  shown  sufficient  to  authorize  a 
town  trustee  to  furnish  such  coal  in  violation  of  §2423  Bums 
1908,  §2040  R.  S.  1881,  making  it  a  misdemeanor  for  a  town  tms- 
tee  to  be  interested  in  any  contract  with  his  town.    p.  633. 

4.  Mui^iciPAL  CoBPORATioNS. — Town  Trustees. — Delegation  of  Du- 
ties.— Supplies. — Town  trustees  cannot  delegate,  to  the  town  clerk, 
their  duties  of  providing  coal  for  the  town's  water  and  light 
plant,    p.  635. 

5.  Trial. — Burden  of  Proof. — Towns. — Contracts  toith  Officers. — 
Special  Findings. — In  an  action  by  a  town  trustee  for  coal  sold 
and  delivei-ed  to  the  town,  the  burden  is  upon  him  to  establish  an 
imperious  necessity  therefor,  and  if  the  si)ecial  findings  fail  to 
show  such,  or  are  in  conflict  thereon,  he  must  fail.    p.  635. 

6.  OoNTRACTS. — Officers. — Public  Policy. — Fraud. — Where  the  law 
permits  public  ofl^cers  to  employ  other  persons  to  perform  the 
services  required,  public  policy  forbids  that  such  officers  should 
employ  one  of  their  own  number ;  and  the  question  is  not  one  of 
good  faith,  or  actual  fraud,  but  of  opportunity  for  temptation. 

p.  63a 
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7.  Contracts. — Implied, — Action  On. — Violation  of  Criminal  Late, 
— ^The  positive  violation  of  a  Htntute  by  a  town  trustee.  In  furnish- 
ing coal  to  his  towTi,  cannot  give  rise  to  an  action  on  the  quantum 
meruit,  or  quantum  ralebat.    p.  037. 

8.  Same. — Toiow. — Violating  Criminal  Law, — Equitable  Relief. — 
A  town  trustee  selling  coal,  in  good  faith,  to  his  town  In  violation 
of  the  criminal  law,  is  not  entitled  to  ei]ui table  relief,    p.  638. 

0.  Municipal  Corpokations. — Recovery  of  Money  Illegally  Paid. — 
Tender. — A  town  is  not  required  to  tender  to  a  town  trustee  the 
coal  received  from  him,  or  an  equivalent  amount,  In  order  to  re- 
cover the  money  paid  to  him  therefor,    p.  638. 

Prom  Lake  Circuit  Court;    Willis  C.  McMdhan,  Judge. 

Action  by  the  Town  of  Lowell  against  Philip  M.  McNay. 
Prom  a  judgment  for  plaintiflf,  defendant  appeals.  Af- 
firmed. 

J.  Frank  Meeker  and  Herbert  8.  Barr,  for  appellant. 
■  Thad.  8.  Fancher  and  Fra^ik  B.  Pattee,  for  appellee. 

Hadley,  p.  J. — Appellee,  an  incorporated  town,  sued  ap- 
pellant to  recover  money  that  appellant  had  received  from 
the  town  for  coal  furnished  and  labor  performed  while  ap- 
pellant was  a  duly  qualified  and  acting  member  of  the  board 
of  trustees  of  said  town.  The  complaint  was  in  six  para- 
graphs, to  each  of  which  appellant  filed  a  demurrer,  and 
each  of  which  demurrers  was  overruled.  Appellant  then 
filed  an  answer  in  general  denial.  On  this  issue  trial  was 
had  by  the  court,  a  special  finding  of  facts  and  conclusions 
of  law  thereon,  and  judgment  rendered  in  favor  of  appel- 
lee against  appellant.  All  the  questions  discussed  are 
raised  upon  the  special  findings  and  conclusions  of  law 
stated. 

The  special  findings  are  very  specific  and  voluminous,  and 
we  shall  only  set  out  such  portions  as  present  the  questions 
involved.  By  it  the  court  found  that  the  town  of  Lowell 
was  a  duly  incorporated  town ;  that  on  May  7,  1901,  appel- 
lant became  a  trustee  of  said  town,  and  continued  in  that 
capacity  until  May  7,  1903;  that  during  his  said  term  he 
regularly  attended  the  meetings  of  said  board  and  voted 
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regularly  on  claims  and  other  matters  placed  before  it  from 
time  to  time;  that  during  a  part  of  the  last  year  of  said 
term  he  was  president  of  said  board,  and  that  said  board 
consisted  of  three  members;  that  during  the  term  of  said 
appellant  appellee  owned  and  operated  continuously  a 
waterworks  and  electric  light  plant,  and  in  the  operation  of 
the  same  during  said  time  bought  large  quantities  of  coal 
to  be  used  as  fuel  therein ;  that  appellant  during  said  time 
carried  on  a  general  business  as  drayman  and  retail  coal 
dealer  in  said  town;  that  during  the  month  of  May,  1901, 
appellant  sold  and  delivered  to  appellee,  in  two  deliveries, 
60,960  pounds  of  coal,  during  the  month  of  June,  three  de- 
liveries aggregating  11,250  pounds,  in  October  ten  deliveries 
aggregating  38,730  pounds,  in  January,  1902,  three  deliv- 
eries, 73,500  pounds,  in  March  164,200  pounds,  in  May  101,- 
000  pounds,  in  August  ft4,300  poimds,  and  from  October  4, 
1902,  to  January  19,  1903,  23,800  pounds,  to  February  24, 
four  deliveries,  34,400  pounds,  between  April  16  and  April 
25,  1903,  eight  deliveries,  43,340  pounds;  that  in  each  of 
said  months  appellant  filed  his  claim  therefor  and  re- 
ceived a  warrant  from  said  town,  which  warrant  was 
afterwards  paid  out  of  the  treasury  of  said  town ;  that  the 
amount  so  paid  for  coal  aggregated  $1,362.19 ;  that  during 
appellant's  said  term  he  did  drayage  work  for  said  town  and 
filed  various  claims  therefor  aggregating  $141.65,  which 
was  paid  to  him ;  that  none  of  said  claims  before  mentioned 
was  numbered  or  verified ;  that  during  his  said  term  of  of- 
fice appellant,  as  such  trustee,  voted  upon  and  in  favor  of 
the  allowance  of  each  of  said  claims ;  that  he  moved  for  the 
allowance  of  many  of  said  claims  and  seconded  the  motion 
in  favor  of  the  allowance  of  a  number  of  the  other  claims ; 
that  the  other  members  of  the  board  and  the  clerk  and  treas- 
urer of  said  town  were  fully  aware  of  the  kind  and  charac- 
ter of  said  claims;  that  the  money  so  drawn  by  appellant 
from  said  town  has  never  been  repaid  to  appellee  town. 
Finding  twenty-one  being  important,  we  quote  it  in  full : 
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**  There  was  no  necessity  requiring  the  defendant  to  perform 
any  of  the  services  aforementioned  as  drayman  or  freight 
handler.  There  was  no  necessity  requiring  the  defendant 
to  furnish  the  plaintiff  any  of  the  coal  so  delivered  to  it 
from  his  said  supply  as  aforesaid.  There  was  another  coal 
dealer  in  Lowell,  Indiana,  and  another  drayman  in  Lowell, 
Indiana,  ready  and  willing  at  all  times  during  defendant's 
said  term  of  office  aforesaid  to  make  sales  and  deliveries  of 
coal  to  plaintiff  town  at  reasonable  prices  and  on  short  no- 
tice, and  to  do  the  dray  work  and  freight  handling  of  plain- 
tiff's town,  embracing  that  done  by  defendant,  at  reason- 
able prices.  The  defendant  did  not  use  ordinary  diligence 
in  keeping  the  town  supplied  with  coal  from  its  regular  con- 
tracts. By  the  use  of  ordinary  diligence  by  defendant,  or 
the  other  members  of  the  board  of  trustees  of  plaintiff  town, 
the  town  coal  supply  of  plaintiff  x»ould  have  been  kept  at 
reasonable  prices  at  all  times  during  the  defendant's  said 
term  of  office,  without  the  use  of  defendant's  said  coal." 
The  special  findings  further  show  that  the  drayage  work  was 
done  at  the  direction  of  the  town  marshal ;  that  the  sales  of 
coal  were  made  by  appellant  upon  his  being  informed  by  the 
town  clerk  that  the  supply  was  low  or  exhausted ;  that  said 
coal  at  the  time  it  was  so  furnished  was  worth  the  price 
charged  therefor,  and  was  used  by  the  town  for  fuel  in  oper- 
ating a  lighting  and  water  plant ;  that  the  price  charged  by 
appellant  for  said  coal  was  the  invoice  price,  and  the  only 
profit  received  by  him  on  account  of  said  sale  was  twenty 
cents  per  ton  for  drayage  in  delivering  the  same ;  that  the 
salary  of  said  trustee  was  $75  per  year,  and  no  part  of  said 
salary  was  included  in  any  of  the  claims  aforesaid;  that 
during  the  whole  of  said  time  said  town  had  contracts  with 
wholesale  dealers  to  furnish  coal  to  said  town ;  that  the  trus- 
tees of  said  town  authorized  and  directed  the  clerk  of  said 
town  to  attend  to  and  look  after  the  supply  of  coal,  and  to 
order  the  same  from  the  contractors  whenever  necessary; 
that  on  frequent  occasions  the  coal  so  ordered  by  said  clerk 


NOVEMBER  TERM,  1907.  631 

McXay  r.  Town  of  Lowell— 41  Ind.  App.  627. 


would  fail  to  arrive  before  the  supply  of  coal  then  on  hand 
would  become  low  and  nearly  exhausted,  and  frequently  it 
would  become  completely  exhausted,  and,  if  the  appellant 
had  not  furnished  the  coal  as  he  did  said  light  and  water 
plant  would  have  been  compelled  to  shut  down  temporarily 
on  numerous  occasions  on  account  of  lack  of  fuel ;  that  there 
was  but  one  firm  in  said  town  other  than  appellant  who  was 
a  dealer  in  coal  during  said  time ;  that  the  clerk  in  perform- 
ing his  duties  with  reference  to  the  coal  as  aforesaid  de- 
pended on  the  engineer  of  the  plant  to  notify  him  when 
coal  was  needed,  and  he  would  then  order  the  coal  from  the 
contractors  in  carload  lots ;  that  if  said  coal  failed  to  arrive 
in  time  the  clerk  would  then  order  coal  from  the  local  deal- 
ers, including  appellant ;  that  on  three  or  four  occasions  the 
engineer  failed  to  notify  the  clerk  until  the  supply  was 
nearly  exhausted,  but  as  a  rule  said  notice  would  be  given 
ten  days  or  two  weeks  before  the  supply  was  exhausted; 
that  said  town  had  no  contract  with  local  dealers  to  fur- 
nish said  coal ;  that  during  the  whole  of  said  term  of  said 
appellant  said  town  was  financially  embarrassed,  and  fre- 
quently during  said  time  had  been  refused  credit  by  whole- 
sale coal  dealers;  that  on  one  occasion  the  local  dealer  re- 
fused to  sell  coal  to  said  town ;  that  the  warrants  received 
by  appellant  for  said  coal  were  sometimes  carried  by  him 
as  long  as  six-  months  before  being  paid,  and  at  no  time  was 
he  paid  any  interest  thereon;  that  in  making  some  of  the 
sales  mentioned  appellant  inconvenienced  some  of  his  own 
customers ;  that  the  other  coal  dealer  of  the  town  knew  that 
appellant  was  selling  such  coal  to  the  town,  and  other  citi- 
zens also  knew  of  this  fact;  that  the  minutes  of  the  town 
board  were  kept  written  up  and  showed  allowances  made  by 
said  board;  that  had  said  appellant  refused  and  failed  to 
deliver  coal  to  said  town,  the  waterworks  and  electric  light 
plant  would  have  been  compelled  temporarily  to  shut  down 
until  a  supply  could  otherwise  be  obtained ;  that  there  was 
no  other  waterworks  system  or  electric  light  plant  in  said 
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town,  and  no  other  fire  protection  than  said  waterworks 
system;  that  the  majority  of  the  inhabitants  of  said  town 
depended  on  said  waterworks  system  for  their  water  supply, 
and  a  large  number  depended  on  the  electric  light  plant  for 
their  lighting;  that  from  and  after  July,  1902,  the  great 
coal-miners'  strikes  prevailed  among  the  coal  mines  of  the 
United  States,  which  caused  a  great  shortage  in  the  coal  sup- 
ply, and  cars  for  hauling  the  same;  that  said  strike  and 
shortage  of  cars  were  the  causes  of  said  shortage  of  coal  in 
said  town  at  the  time  when  appellant  furnished  said  town 
with  coal,  after  July,  1902;  that  coal  was  furnished  said 
town  by  appellant  to  the  amount  of  $170,  which  was  bor- 
rowed by  appellant  from  other  parties  who  were  not  coal 
dealers,  who  had  coal  for  their  own  consumption ;  that  said 
town  was  out  of  coal  and  could  not  procure  it  elsewhere,  and 
said  parties  would  not  sell  nor  loan  to  said  town,  and  there- 
upon appellant  borrowed  said  coal  from  said  firm  and  de- 
livered it  to  the  town,  and  out  of  the  first  coal  he  received 
thereafter  replaced  the  same  and  charged  the  town  the  exact 
amount  that  said  coal  cost  him. 

The  court  stated  as  a  conclusion  of  law  that  appellee  was 
entitled  to  recover  the  amount  so  received  for  said  coal  less 
the  amount  of  $170  for  the  coal  last  mentioned,  amounting 
to  $1,192.19,  and  for  drayage  amounting  to  $141.65,  aggre- 
gating $1,333.84.  Proper  exceptions  were  taken  to  this  con- 
clusion of  law. 

By  the  facts  here  presented  it  is  clear  that  appellant, 
while  a  trustee  of  the  town  board,  did  receive  money  from 
the  town.  Money  that  was  paid  upon  unnumbered  and  un- 
sworn claims,  allowed  by  the  board,  of  which  appellant  was 
a  member,  and  of  which,  a  part  of  the  time,  he  was  presi- 
dent. It  is  conceded  that  under  §2423  Bums  1908,  §2049 
R.  S.  1881;  appellant's  action  was  illegal,  unless  the  neces- 
sities of  the  case  relieved  him  therefrom.  The  section,  so 
far  as  it  applies,  is  as  follows:  **Any  ♦  ♦  ♦  town  trus- 
tee   *    *    *    who  shall,  during  the  time  he  may  occupy 
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such  oflSce  •  •  •  be  interested,  directly  or  indirectly, 
•  •  •  or  who  shall  bargain  for  or  receive  any  percent- 
age, drawback,  premium  or  profits  or  money  whatever,  on 
any  contract,  ♦  ♦  ♦  wherein  the  ♦  ♦  ♦  town  •  •  • 
is  concerned,  upon  conviction,  shall  be  fined,*'  etc. 

It  is  well  settled  that  where  a  statute  makes  it  a  crime  or 

misdemeanor  for  an  officer  to  do  a  certain  act,  any  contract 

made  in  violation  thereof  is  absolutely  void  as  against 

1.  public  policy,     Naglebaugh  v.  Harder  &  Hofer,  etc, 
Co.  (1899),  21  Ind.  App.  551;    Wingate  v.  Harrison 

School  Tp,  (1877),  59  Ind.  520;  Bejiton  v.  Hamilton  (1887), 
110  Ind.  294;  Pratt  v.  Luther  (1873),  45  Ind.  250;  Cheney 
v.  Unroe  (1906),  166  Ind.  550,  117  Am.  St.  391. 

In  the  case  last  cited  the  court,  speaking  of  the  section  in 
question,  say:      **A11  contracts  entered  into  in  contraven- 
tion of  the  statute  are  utterly  void.'*     The  sales  of 

2.  coal  being  void,  the  claims  presented  thereon  were 
illegal  and  exhibited  no  indebtedness  of  the  town  to 

appellant,  and  their  allowance  and  payment  by  the  board 
did  not  change  their  character.  Kimble  v.  Board,  etc. 
(1904),  32  Ind.  App.  377;  Board,  etc.,  v.  Heaston  (1896), 
144  Ind.  583,  55  Am.  St.  192.  No  title  to  the  money  paid 
thereon  passed  to  appellant,  and  it  was  therefore  subject  to 
recovery  by  the  town.  Kimble  v.  Board,  etc.,  supra;  Mc-' 
Oregor  v.  City  of  Logansport  (1881),  79  Ind.  166;  Zuelly 
V.  Casper  (1903),  160  Ind.  455,  63  L.  R.  A.  133;  Land,  etc., 
Co.  V.  Mclntyre  (1898),  100  Wis.  258,  75  N.  W.  964,  69  Am. 
St  925;  St.  Croix  County  v.  Webster  (1901),  111  Wis.  270, 
87  N.  W.  302. 

But  appellant,  conceding  the  foregoing  principles  to  be 

correct,  and  conceding  appellee  is  entitled  to  recover  the 

money  paid  for  drayage,   contends  that  the   facts 

3.  found  show  that  in  each  case  of  sales  of  coal  an 
emergency  or  necessity  existed  which  created  an  ex- 
ception to  the  statute,  and  thereby  warranted  the  sales  and 
payment  therefor.     It  may  be  true  that  courts  have  power 
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in  extreme  cases  to  create  exceptions  to  a  statute ;  but,  as  is 
said  in  Eastman  v.  State  (1887),  109  Ind.  278,  283,  58  Am. 
Rep.  400 :  *  *  These  cases  are  very  rare,  and  the  authority  to 
create  exceptions  is  one  to  be  exercised  with  great  delicacy. 
It  can  never  be  exercised  where  the  words  of  the  statute  are 
free  from  ambiguity  and  its  purpose  plain.  It  is  only 
where  the  necessity  is  imperious,  and  where  absurd  or  mani- 
festly unjust  consequences  would  otherwise  certainly  result, 
that  the  courts  can  create  exceptions. "  City  of  Greenfield  v. 
Black  (1908),  (Ind.  App.),  82  N.  E.  797. 

In  the  case  before  us  appellant  made  not  less  than  fifty 
sales  aggregating  990,810  pounds  of  coal  to  said  town  dur- 
ing his  term  of  two  years.  And  all  of  this  time  said  town 
had  a  subsisting  contract  with  coal  dealers  to  furnish  such 
coal,  and  there  is  no  showing  that  said  contracting  dealers 
were  not  ready  and  willing  fully  and  promptly  to  supply 
said  town  upon  proper  notice.  Appellant  was  a  trustee  of 
said  town,  and  as  such  trustee  it  was  his  duty  to  keep  him- 
self informed  of  the  necessities  of  the  town.  lie  knew,  or 
ought  to  have  known,  of  the  dependence  of  the  people  upon 
the  constant  operation  of  the  water  and  light  plant.  He 
knew  that  this  plant  could  not  run  without  fuel,  and  it  was 
his  duty  to  know  the  capacity  of  its  coal  bins ;  and,  if  these 
bins  were  not  large  enough  to  insure  a  constant  supply,  it 
was  his  duty,  along  with  the  other  trustees,  to  enlarge  them 
to  an  adequate  capacity.  In  the  first  two  months  of  his  term 
he  made  four  sales  to  the  town.  If  th&se  sales  were  required 
to  prevent  the  shutting  down  of  the  water  and  light  plant, 
this  was  certainly  sufficient  notice  to  him  that  their  plan  of 
securing  coal  was  inefficient,  and  imposed  upon  him  and  his 
fellow  trustees  the  duty  of  taking  such  steps  as  would  pre- 
vent its  recurrence.  There  is  no  showing  that  he  made  any 
effort  whatever  to  remedy  the  difficulty,  and,  at  each  recur- 
ring shortage  of  fuel,  the  necessity  of  more  diligent  effort  to 
avert  the  threatened  danger  should  have  been  borne  in  upon 
him.     But  he  did  nothing,  content  to  let  the  shortage  occur 
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again  and  again,  and  at  each  time  to  sell  his  coal,  in  open 
violation  of  the  law.  This  he  cannot  do  and  obtain  the  pro- 
tection of  the  courts.  He  cannot  by  his  own  carelessness 
and  neglect  produce  a  condition  that  raises  a  necessity  and 
then  provide  for  that  necessity  out  of  his  own  goods  and 
claim  compensation  on  account  of  the  emergency  his  own 
laches  created. 

It  is  shown  that  the  board  of  trustees  did  not  personally 

supervise  the  replenishing  of  the  coal  supply,  but  that  it 

delegated  this  duty  to  the  town  clerk,  who,  in  turn, 

4.  depended  upon  the  engineer  at  the  plant.     But  this 
did  not  relieve  the  trustees  of  their  duty  to  see  that 

the  coal  was  there  when  needed,  and  they  could  not  shift 
this  responsibility  or  delegate  this  duty.  The  court  found 
that  there  was  no  necessity  for  appellant's  furnishing  the 
coal  when  he  did ;  that  there  was  another  coal  dealer  in  said 
town,  at  all  times  able  and  willing  to  furnish  said  coal  at 
reasonable  prices  on  short  notice.  It  is  ako  found  that,  if 
appellant  had  not  furnished  said  coal  when  he  did,  the  water 
and  light  plant  would  have  had  to  shut  down  for  lack  of 
fuel,  and  that  the  shortage  of  coal  at  the  plant  after  July, 
1902,  was  caused  by  lack  of  coal  and  cars,  as  a  result  of  the 
great  coal-miners'  strikes  of  that  year.  But  it  does  not 
appear  that  appellant  made  any  special  effort  to  meet  this 
difficulty  in  a  legal  way.  It  is  apparent  that  he  was  able  at 
all  times  to  keep  a  supply  for  himself,  and  it  is  to  be  pre- 
sumed that  the  same  effort  in  behalf  of  the  town  would  have 
produced  the  same  result.  It  is  urged  that  these  latter  find- 
ings clearly  show  a  necessity  sufficient  to  authorize  appel- 
lant's sales.    We  do  not  so  consider  them.    At  most 

5.  only  a  conflict  in  the  findinj^s  is  sho^vn.    The  burden 
was  upon  appellant  clearly  to  show  that  there  was  an 

imperious  necessity  to  make  each  of  said  sales.  If  there  is 
any  doubt  or  anything  left  to  conjecture  in  regard  thereto, 
be  must  fail.  Further,  it  must  be  showTi  that  such  necessity 
was  not  by  reason  of  any  fault  or  neglect  of  his  own.     It 


636  APPELLATE  COURT  OF  INDIANA, 

McNay  v.  Town  of  Lowell — 41  Ind.  App.  627. 

is  also  urged  that  appellant  received  no  profit,  since 
he  billed  the  coal  to  the  town  at  the  invoice  price.  But 
this  does  not  alter  the  legal  principles  that  must  apply.  It 
is  not  denied  that  the  transactions  were  sales  or  that  appel- 
lant received  money  from  the  town  thereon,  and  whether  he 
received  a  fair  profit  or  no  profit  at  all  does  not  change  the 
legal  aspect  of  the  case. 

In  Way  mire  v.  Powell  (1885),  105  Ind.  328,  the  fol- 
lowing pertinent  language  was  used  in  reference  to  this 
principle:  '* Where  public  officers  are  authorized  by 
6.  law  to  employ  others  to  perform  services  for  the  mu- 
nicipality of  which  they  are  officers,  public  policy  for- 
bids that  they  should  employ  one  of  their  own  number.  It 
is  of  no  consequence  that  no  injury,  or  that  an  actual  bene- 
fit, has  resulted  from  such  employment.  The  law  will  not 
permit  public  servants  to  place  themselves  in  a  situation 
where  they  may  be  tempted  to  do  wrong,  and  this  it  accom- 
plishes by  holding  all  such  employments,  whether  made  di- 
rectly or  indirectly,  utterly  void.  People  v.  Township 
Board,  etc.,  (1863),  11  Mich.  222;  Kinyon  v.  Duchene 
(1870),  21  Mich.  498.  Upon  every  claim  that  is  presented 
for  allowance  the  county  is  entitled  to  the  unbiased  judg- 
ment of  its  board  of  commissioners.  The  law  does  not  yet 
recognize  it  as  a  fact  that  members  of  boards  of  commis- 
sioners, or  of  any  other  tribunals,  can  sit  as  judges  in  their 
own  cases."  In  the  case  of  Elkhart  County  Lodge  v.  Crary 
(1884),  98  Ind.  238,  242,  49  Am.  Rep.  746,  the  court  say: 
**It  is  not  necessary  that  actual  fraud  should  be  shown,  for 
a  contract  which  tends  to  the  injury  of  the  public  service  is 
void,  although  the  parties  entered  into  it  honestly  and  pro- 
ceeded under  it  in  good  faith.  The  courts  do  not  inquire 
into  the  motives  of  the  parties  in  the  particular  case  to  as- 
certain whether  they  were  corrupt  or  not,  but  stop  when  it 
is  ascertained  that  the  contract  is  one  which  is  opposed  to 
public  policy.  Nor  is  it  necessary  to  show  that  any  evil  was 
in  fact  done  by  or  through  the  contract.      The  purpose  of 


NOVEMBER  TERM,  1907.  637 

McNay  r.  Town  of  Lowell — 41  Ind.  App.  627. 

the  rule  is  to  prevent  persons  from  assuming  a  position 
where  selfish  motives  may  impel  them  to  sacrifice  the  public 
good  to  private  benefit."  Greenhood,  Public  Policy,  5,  thus 
lays  down  the  rule:  **  'The  question  of  the  validity  of  the 
contract  does  not  depend  upon  the  circumstance  whether  it 
can  be  shown  that  the  public  has  in  fact  suffered  any  detri- 
ment, but  whether  the  contract  is,  in  its  nature,  such  as 
might  have  been  injurious  to  the  public'  It  matters  not 
that  any  particular  contract  is  free  from  any  taint  of  act- 
ual fraud,  oppression  or  corruption.  The  law  looks  to  the 
general  tendency  of  such  contracts."  To  the  same  effect 
are  Stone  v.  Bevam  (1902),  88  Minn.  127,  92  N.  W.  520,  97 
Am.  St.  506;  Chippewa  Bridge  Co,  v.  Durand  (1904),  122 
Wis.  85,  99  N.  W.  603,  106  Am.  St.  931.  By  the  terms  of 
the  statute  and  on  the  grounds  of  public  policy  he  is  pro- 
hibited from  being  both  the.  buyer  and  the  seller.  As  was 
said  in  Cheney  v.  Unroe  (1906),  166  Ind.  550:  **This  rule 
does  not  depend  on  reasoning  technical  in  its  character,  and 
is  not  local  in  its  application.  *  It  is  based  on  principles  of 
reason,  of  morality,  and  of  public  policy.  It  has  its  founda- 
tion in  the  very  constitution  of  our  nature,  for  it  has  au- 
thoritatively been  declared  that  a  man  cannot  serve  two 
masters,  and  is  recognized  and  enforced  wherever  a  well- 
regulated  system  of  jurisprudence  prevails.  *  *  *  'Any 
contract  by  one  acting  in  a  public  capacity,  which  restricts 
the  free  exercise  of  a  discretion  vested  in  him  for  the  public 
good,  is  void.'  " 

It  is  also  urged  that  appellant  is  entitled  to  receive  and 

retain  the  fair  value  of  the  coal  sold,  and  many  cases  are 

cited  in  support  thereof.      It  is  true  that  in  some 

7.  cases  where  an  invalid  contract  had  been  entered  into 
by  municipal  officers  recovery  was  allowed  on  q^iian- 
turn  meruit  or  quantum  valchat.  Those  were  cases  where 
such  oflScers  were  competent  to  act  and  had  jurisdiction  over 
the  subject-matter,  and  the  invalidity  arose  6ut  of  some  ir- 
regularity or  informality  in  its  execution;   but  it  has  been 
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consisteBtly  affirmed  by  this  court  and  the  Supreme  Court 
that  contracts  by  municipal  officers  which  were  either  pro- 
hibited by  statute,  as  in  the  case  at  bar,  or  were  violative  of 
the  rules  of  public  policy,  could  not  result  in  creating  an 
implied  liability  against  such  corporations.  Wrought  Iron 
Bridge  Co.  v.  Boards  etc.  (1898),  19  Ind.  App.  672;  Moss 
V.  Sugar  Ridge  Tp.  (1903),  161  Ind.  417;  Schipper  v.  City 
of  Aurora  (1889),  121  Ind.  154,  6  L.  R.  A.  318;  Franklin 
Nat,  Bank  v.  Whitehead  (1898),  149  Ind.  560,  39  L.  R.  A 
725,  63  Am.  St.  302. 

It  is  abo  ui^d  that,  since  the  town  received  and  used  the 

coal  to  its  benefit,  and  appellant  did  not  seek  to  make  a 

profit,  but  in  making  the  sales  was  acting  in  the 

8.  utmost     good     faith     and     strict    honesty,     equity 
should    come    to    his    relief.      But,    as    a    rule, 

natural  equity  cannot  flow,  from  a  violation  of  a 
prohibitive  law,  nor  can  good  faith  afford  relief  from  the 
penalties  of  its  infraction.  Waymire  v.  Powell,  supra; 
Stone  V.  Bevans,  supra;  Chippewa  Bridge  Co.  v.  Durand, 
supra.  This  rule  applies  with  full  force  to  a  case  like  the 
present,  where  the  buyer  is  the  seller  and  the  claimant  al- 
lows his  claim  to  himself  in  defiance  of  a  statute.  Appellant 
was  boimd  to  know  the  law  and  to  appreciate  the  penalties 
of  its  violation. 

Appellant  also  urges  that  before  appellee  is  entitled  to  re- 
cover it  miist  return  or  offer  to  return  the  coal  received. 
So    to    hold    would,    in    effect,    nullify    the    rules 

9.  herein     laid     down.       The     coal     has     been     con- 
sumed    and     cannot     be     returned.       To     require 

like  coal  to  be  tendered  before  recovery  would  place 
upon  the  town  a  burden  of  inconvenience  as  well,  per- 
haps, as  pecuniary  loss,  in  case  coal,  at  the  time  of  such  re- 
coveiy,  was  at  a  higher  price  than  when  the  sales  were 
made,  and  thus  also  make  a  profit  for  the  wrongdoer. 

We  have  carefully  examined  all  of  the  questions  present- 
ed, since  from  the  finding  of  the  facts  it  appears  that  appel- 
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lant  was  actuated  only  by  honest  purposes  in  a  sincere  de- 
sire to  afford  relief  to  his  town.  His  efforts  in  that  behalf 
evidently  were  not  appreciated.  Courts  are  but  human, 
and  we  are  prone  to  let  our  sympathy  for  the  one  who,  with 
honest  motives,  has  subjected  himself  to  heavy  pecuniary 
loss,  lead  us  to  relax  the  rigors  of  established  legal  princi- 
ples. Therefore  it  has  been  said:  **Hard  cases  frequently 
make  bad  law.*'  But  while  the  unfortunate  position  of  ap- 
pellant is  to  be  regretted,  under  the  facts  disclosed,  we,  as 
a  court,  must  be  controlled  by  the  imperative  demands  of 
the  law  applicable  thereto,  and  have  no  power  to  grant 
either  legal  or  equitable  relief.  Moss  v.  Sugar  Ridge  Tp,, 
supra.  The  prohibition  of  the  statute  is  imperative.  It  is 
a  salutary  law  for  the  protection  of  the  people,  and  experi- 
ence has  taught  us  that  only  the  most  vigorous  enforcement 
of  these  protective  statutes  can  insure  to  the  people  that 
security  to  which  they  are  entitled;  therefore  the  courts 
should  not  relax  their  force  or  impair  their  efficiency  in  any 
degree. 
Judgment  affirmed. 


Caywood  v.  Supreme  Lodge  Knights  and  Ladies 
OF  Honor. 

[No.  6,256.    Filed  May  12,  1908.] 

Appeal. — Erroneous  Ruling  Precedent, — Transfer, — ^Where  a  case 
appealed  to  the  Appellate  Court  is  governed  by  what  is  deemed 
an  erroneous  ruling  precedent,  the  Appellate  Court  will  transfer 
such  case  to  the  Supreme  Court  with  a  recommendation  to  over- 
rule such  precedent. 

From  Hancock  Circuit  Court;  E.  W.  Felt,  Judge. 

Action  by  Ellen  M.  Caywood  against  the  Supreme  Lodge 
of  Knights  and  Ladies  of  Honor.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  (For  decision  on  merits  see  — 
Ind.  — .)     Transferred  to  Supreme  Court. 
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Oeorge  Young,  John  M.  Bailey  and  William  Ward  Cook, 
for  appellant. 

William  A,  Hough  and  Taylor,  Woods  &  Willson,  for  ap- 
pellee. 

Rabb^  J. — The  appellee  is  a  mutual  benefit  association, 
and  this  action  was  brought  by  the  appellant  upon  a  benefit 
certificate  issued  to  her  son,  John  C.  Caywood,  naming  ap- 
pellant as  beneficiary  therein.  The  action  was  commenced  on 
January  30,  1905.  The  certificate  on  which  the  action  was 
founded  contained  this  provision: 

"No  suit  shall  be  commenced  against  the  supreme  lodge 
after  one  year  from  the  date  of  the  death  of  the  mem- 
ber herein  named./' 

The  complaint  was  in  two  paragraphs.  Each  averred  that 
John  C.  Caywood,  the  member  to  whom  the  certificate  was 
issued,  died  in  September,  1902.  The  first  paragraph  of  the 
complaint  was  silent  upon  the  question  as  to  whether  the 
appellee  was  a  foreign  or  domastic  corporation.  The  second 
paragraph  showed  affirmatively  that  the  appellee  was  a  do- 
mestic corporation.  Demurrers  were  sustained  by  the  court 
below  to  both  paragraphs  of  the  complaint,  and  these  rulings 
present  the  only  questions  that  arise  on  the  record  here. 

It  is  the  contention  of  the  appellee  that  the  provision  in 
the  contract  sued  upon  that  no  action  should  be  brought 
thereon  after  the  lapse  of  one  year  after  the  death  of  the 
member  to  whom  the  certificate  was  issued  is  a  valid  and 
binding  part  of  the  contract,  one  the  association  and  the  as- 
sured had  the  right  to  make,  and  limited  the  right  of  the 
beneficiary  to  maintain  an  action  upon  the  certificate  to  the 
period  of  one  year  from  the  death  of  the  member  named,  and 
that,  it  affirmatively  appearing  on  the  face  of  the  complaint 
that  the  action  was  not  brought  within  the  period  of  limita- 
tion, each  paragraph  of  the  complaint  was  obnoxious  to  a  de- 
murrer. This  contention  of  appellee  is  sought  to  be  avoided 
in  several  ways.     Among  other  things,  it  is  contended  that 
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this  provision  in  the  contract  was  void  as  being  in  contra- 
vention of  the  statute  of  limitations  and  against  public 
policy,  and  we  are  cited  by  appellant,  in  support  of  this  con- 
tention, to  the  case  of  Eagle  Ins,  Co,  v.  La  Fayette  Ins,  Co, 
(1857),  9  Ind.  443.  Appellee  concedes  that  the  case  cited 
supports  appellant's  contention,  and  there  can  be  no  ques- 
tion but  that  such  is  the  case.  The  precise  question  was 
presented  in  that  case,  and  it  was  there  directly  decided  that 
such  clause  in  a  contract  of  insurance  was  void  as  being 
against  public  policy,  although  the  writer  of  the  opinion  dis- 
sented from  the  decision  of  the  court  upon  the  point.  Ap- 
pellee, however,  contends  that  this  case  has  been  virtually 
overruled  by  later  authorities,  and  cites  the  case  of  Insur- 
ance Co,  of  North  America  v.  Brim  (1887),  111  Ind.  281,  to 
that  effect.  The  case  cited  does  not  overrule  the  case  of 
Eagle  Ins.  Co,  v.  La  Fayette  Ins,  Co,,  supra,  nor  does  it  in 
any  manner  refer  to  it,  but  incidentally  does  refer  to  the 
case  of  Riddlesharger  v.  Hartford  Ins.  Co.  (1868),  7  Wall. 
(U.  S.)  386,  19  L.  Ed.  257,  where  the  case  of  Eagle  Ins.  Co, 
V.  La  Fayette  Ins.  Co.,  supra,  is  criticised,  and  a  different 
rule  declared  by  the  Supreme  Court  of  the  United  States. 
But  we  have  been  unable  to  find  any  decision  of  our  Su- 
preme Court  that  either  expressly  or  impliedly  overrules  the 
case  cited  by  appellant,  and,  until  this  case  is  overruled  by 
the  Supreme  Court,  the  law  there  announced  is  binding 
upon  the  Appellate  Court.  We,  however,  think  that  the 
case  is  not  well  decided,  and  it  is  out  of  harmony  with  prac- 
tically all  other  decided  cases  on  the  subject.  Riddles- 
harger V.  Hartford  Ins,  Co.,  supra,  and  cases  cited;  2 
Bacon,  Ben.  Soc.  (3d  ed.),  §443;  Niblack,  Mut.  Ben.  Soc, 
§370;  2  May,  Insurance  (4th  ed.),  §478.  It  is  the  view  of 
this  court  that  the  case  of  Eagle  Ins.  Co,  v.  La  Fayette  Ins, 
Co.,  supra,  does  not  correctly  state  the  law  upon  this  ques- 
tion, and  that  it  should  be  overruled  upon  the  point  here  re- 
ferred to. 

Vol.  41-41 


642  APPELLATE  COURT  OF  INDIANA, 

Ex  parte  Sherwood — 41  Ind.  App.  642. 

Other  questions  are  presented  by  the  record  in  the  case, 
and  discussed  by  counsel,  but,  inasmuch  as  the  case  must  be 
transferred  to  the  Supreme  Court,  it  would  be  unprofitable 
for  this  court  to  undertake  to  decide  them.  Under  the  pro- 
visions of  the  first  clause  of  section  ten  of  the  acts  of  1901 
(Acts  1901,  p.  565,  §1394  Bums  1908),  the  case  is  trans- 
ferred to  the  Supreme  Court,  with  the  recommendation  that 
the  case  of  Eagle  Ins,  Co.  v.  La  Fayette  his.  Co.,  supra, 
upon  the  point  under  consideration  be  overruled. 

Roby,  J.,  absent. 


Ex  Parte  Sherwood. 

[No.  6,308.     Filed  May  12,  1908.] 

1.  CEBTiOBARi.--ilppeaZ.— Section  710  Bums  1908,  |668  R.  S.  1881, 
providing  that  any  appellate  court  shall  have  power  to  compel 
any  inferior  court,  board,  or  officer  exercising  Judicial  power,  to 
certify  a  transcript  of  any  proceedings,  whenever  necessary,  ap- 
plies only  to  appellate  courts,  or  courts  of  review,  and  not  to  cir- 
cuit or  superior  courts,  where  the  trial  on  appeal  is  de  novo, 
p.  645. 

2.  Courts. — Superior. — Vanderburgh  County. — ^The  act  creating 
the  Superior  Court  of  Vanderburgh  County  (Acts  1877,  p.  52) 
gives  such  court  no  Jurisdiction  to  correct  errors  of  any  inferior 
tribunal,  board  or  official,  except  upon  an  appeal,  and  then  the 
trial  is  de  novo.    p.  646. 

3.  iNTOXiCATiNo  LiQUORS. — Rcvocation  of  License  by  Mayor. — Ap- 
peal.— From  the  revocation  of  a  liquor  license  by  the  mayor  of  a 
city,  probably  no  appeal  lies.    p.  646. 

•  4.  Certiorari. — Use  of. — Appeal. — ^The  common-law  writ  of  certi- 
orari to  review  the  proceedings  of  inferior  tribunals  does  not 
obtain  in  Indiana,  p.  646. 
5.  Injunction. — Unlawful  Interferences  With  Legal  Rights. — 
Revocation  of  Liquor  Licenses. — Injunction  lies  to  prevent  the  un- 
lawful revocation  of  a  liquor  license,    p.  647. 

From  Superior  Court  of  Vanderburgh  County;    Alex- 
ander Gilchrist,  Judge. 

Application  of  Charles  Sherwood  to  have  reviewed  the 
action  of  the  mayor  of  the  city  of  Evansville  in  revoking 
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his  license  to  sell  intoxicating  liquors.    From  a  judgment 
denying  the  application,  he  appeals.    Appeal  dismissed. 

Clifford  T.  Curry  and  Edgar  Durre,  for  appellant. 

CoMSTOCK,  J. — ^The  appellant,  a  licensed  saloon-keeper  of 
the  city  of  EvansviUe,  on  May  — ,  1906,  had  his  license  re- 
voked by  the  mayor  of  said  city,  acting  under  the  authority 
of  the  act  of  1905  (Acts  1905,  pp.  236,  266,  §80,  cL  8, 
§8682  Burns  1908).  He  filed  his  application  in  the  Su- 
perior  Court  of  Vanderburgh  County  for  a  writ  of  cer- 
tiorari, for  the  purpose  of  having  the  alleged  wrongful  ac- 
tion of  the  mayor  reviewed.  The  court  denied  the  writ. 
From  that  decision  appellant  takes  this  appeal,  making  said 
action  of  the  court  his  assignment  of  error. 

As  alleged  in  appellant's  complaint,  on  January  — ,  1906, 
he  made  application  to  the  city  of  Evansville,  Indiana,  for  a 
license  to  sell  intoxicating  liquors  upon  certain  premises 
situated  within  four  miles  of  the  corporate  limits  of  said 
city,  and  on  the  31st  day  of  said  month  a  license  was  regu- 
larly issued  to  him  in  compliance  with  his  petition;  that 
said  license  was  for  a  period  of  six  months  from  January  31, 
1906,  and  he  paid  into  the  treasury  of  said  city  in  consid- 
eration thereof  the  sum  of  $125 ;  that  he  conducted  a  profit- 
able business  upon  said  premises  until  May  18,  1906,  when, 
by  virtue  of  the  complaint  of  Fred  H.  Breneke,  John  W. 
Boehne,  the  duly  elected,  qualified  and  acting  mayor  of 
Evansville,  unlawfully  and  wrongfully  revoked  said  license 
issued  to  said  affiant ;  that  the  affiant  was  not  charged  with 
the  wilful  violation  of  any  of  the  conditions  or  terms  of  his 
license,  nor  was  he  charged  with  having  done,  authorized  or 
permitted  to  be  done  any  act  in  violation  of  the  laws  and  or- 
dinances of  said  city  relating  to  the  business  or  place  of 
business  licensed  in  said  proceedings.  It  is  further  alleged 
that  he  had  not  at  any  time  since  the  granting  of  said  li- 
cense wilfully  violated  any  of  the  terms  or  conditions  of  the 
same;  that  said  Boehne,  without  right  or  cause,  revoked  said 
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license,  and  instructed  the  police  officers  to  see  that  his 
orders  were  carried  out  and  that  said  affiant  be  prohibited 
from  selling  intoxicating  liquors  under  said  license,  and  to 
arrest  the  defendant  in  the  event  he  failed  to  comply  with 
said  order;  that  by  such  unlawful  action  he  has  been  de- 
prived of  his  means  of  livelihood  without  legal  cause;  that 
no  part  of  his  money  has  been  refunded  to  him  since  said 
order  of  revocation ;  that  said  Boehne  was  sitting  as  a  ju- 
dicial tribunal  at  the  time  of  the  hearing  of  said  cause,  and 
denied  appellant  a  change  of  venue,  after  he  had  made  legal 
affidavit  and  application  for  such  change.  Wherefore  he 
prays  that  a  writ  of  certiorari  issue  against  said  John  W. 
Boehne,  demanding  that  he  certify  and  bring  into  this  court 
a  full,  true  and  perfect  transcript  of  all  the  records,  pa- 
pers, documents  and  files  connected  with  or  relating  to  said 
proceedings  wherein  he  revoked  and  caused  to  be  revoked 
the  license  of  appellant,  that  the  court  may  inspect  said 
records  and  proceedings,  and  if  found  irregular  the  same 
may  be  set  aside,  compelling  said  Boehne  to  vacate  and 
rescind  the  wrongful  and  unlawful  action  in  revoking  said 
license,  and  that  the  affiant  be  not  further  molested  in  the 
conduct  of  his  business  in  retailing  intoxicating  liquors 
under  the  license  heretofore  granted. 

In  the  complaint  of  said  Breneke,  which  is  made  a  part 
of  the  application  for  a  writ  of  certiorari,  after  reciting  the 
fact  that  appellant  is  a  resident  af  Vanderburgh  county,  en- 
gaged in  the  sale  of  intoxicating  liquors  in  less  quantities 
than  a  quart,  the  same  to  be  drunk  on  the  premises,  stating 
his  place  of  business,  it  is  charged  that  Sherwood  is  not  a  fit 
and  proper  person  to  be  entrusted  with  the  sale  of  intoxi- 
cating liquors,  for  the  reason  that  on  or  about  the  first  of 
May,  1906,  he  kept  a  disorderly  house,  by  suffering  and 
permitting  certain  parties  named  to  conduct  themselves  in 
a  boisterous  manner  and  to  indulge  in  loud  talking,  singing 
and  other  neises  in  a  drunken  carousal,  near  the  midnight 
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hour  of  said  date,  the  parties  named  being  prostitutes ;  that 
about  the  first  of  May,  1906,  he  served  certain  parties  with 
intoxicating  liquor  after  the  hour  of  11  o'clock  p.  m. ;  that 
on  May  5,  1906,  he  was  convicted  and  fined  in  the  city  court 
of  said  city  of  Evansville  for  associating  with  prostitutes, 
and  with  having  been  drunk  on  May  1,  1906 ;  that  the  com- 
plainant was  chief  of  police  of  the  city  of  Evansville,  and 
as  such  since  January  1,  1906,  had  received  frequent  com- 
plaints, from  parties  residing  in  the  vicinity  of  the  place 
of  business  of  said  Sherwood,  that  said  place  was  conducted 
in  a  disorderly  manner  and  greatly  disturbed  the  peace  and 
quiet  of  said  vicinity,  and  that  the  conduct  of  said  defend- 
ant Sherwood  and  his  acts  as  hereinbefore  recited,  have 
greatly  disturbed  the  good  order  and  shocked  the  morals  of 
the  city  of  Evansville,  Indiana. 

The  statute  (§710  Burns  1908,  §668  R.  S.  1881)  provides: 

"Any  appellate  court  shall  have  full  power  to  compel  any 

inferior  court,  board,  or  officer  exercising  judicial 

1.  functions,  or  other  person,  to  certify  to  such  court  a 
full  and  complete  transcript  of  the  records  and  pro- 
ceedings of  any  such  tribunal,  board,  officer,  or  person,  and 
the  production  of  any  paper,  whenever  it  shall  be  necessary 
for  the  proper  determination  of  any  cause  or  proceeding 
pemding  before  the  appellate  court.''  Such  power  is  gen- 
erally exercised  to  supply  a  diminution  of  the  record  as  a 
means  of  correcting  the  transcript  of  an  appeal  when  the 
record  below  is  correct,  and  has  only  been  imperfectly 
copied.  Ewbank's  Manual,  §210.  An  application  to  cor- 
rect the  record,  when  made  pending  an  appeal,  is  not  as  a 
general  rule,  to  be  considered  as  an  independent  proceeding, 
but  is  to  be  deemed  such  an  incident  of  the  original  case  as 
to  constitute  an  integral  part  of  it.  Section  710,  supra, 
applies  only  to  appellate  courts  or  courts  of  review. 

The  act  creating  the  Superior  Court  of  Vanderburgh 
County  provides  that  it  **  shall  have  original"  concurrent 
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jurisdiction  with  the  circuit  court  in  all  civil  cases, 

2.  •   •   *   and  all  other  appellate  jurisdiction,  in  civil 
cases,  now  vested  in,  or  may  hereafter  be  vested  by 

law  in  the  circuit  courts.'*  Acts  1877,  p.  52,  §10.  Section 
thirteen  of  the  same  act  provides:  "The  said  court,  or  judge 
thereof,  in  vacation,  shall  have  power  to  issue  and  direct  all 
process  to  courts  of  inferior  jurisdiction,  and  to  corpora- 
tions and  individuals,  which  shall  be  necessary  in  exercising 
the  jurisdiction  hereby  conferred,  and  for  the  regular  exe- 
cution of  the  law,  and  to  make  all  proper  judgments,  •  •  • 
and  to  issue  all  process  and  executions,  and  to  do  such  other 
acts  as  may  be  necessary  to  carry  into  effect  the  same,  in 
conformity  with  the  Constitution  and  laws  of  the  State.*' 
The  act  gives  it  no  authority  to  correct  the  errors  of  an  in- 
ferior tribunal,  board  or  official  acting  in  a  judicial  capacity, 
except  upon  appeal,  and  then  the  action  is  de  novo.  The 
proceeding  under  consideration  is  an  original  action,  seek- 
ing to  have  reviewed  the  rulings  of  an  inferior  tribunal. 

Qranted  that  courts  possess  inherent  powers  not  derived 

from  statutes,  still  their  jurisdiction  is  not  self-conferred. 

In  the  able  brief  with  which  counsel  support  the  ap- 

3.  plication  for  the  writ,  it  is  stated  that  appellant  is 
without  the  right  of  appeal.    We  are  of  the  opinion 

that  this  is  correct,  but  that  question  is  not  before  us  for 
decision. 

Numerous  cases  are  cited  to  sustain  the  proposition  that 

the  common  law  writ  of  certiorari  still  exists  to  review  the 

proceedings  of  an  inferior  tribunal  when  there  is  no 

4.  other  remedy  for  such  review.     The  cases  cited  are 
from  states  where  the  practice  of  review  by  certiorari 

prevails.  The  question  here  presented  is,  we  think,  settled 
in  the  case  of  City  of  Indianapolis  v.  L.  C,  Thompson  Mfg. 
Co.  (1907),  40  Ind.  App.  535,  from  which  we  quote  as  fol- 
lows: "But  in  this  State,  since  the  adoption  of  the  code 
of  1852,  this  use  of  the  writ  of  certiorari  has  not  been  au- 
thorized, and  the  only  procedure  by  which  the  judgment  of 
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a  lower  court  may  be  reviewed  by  this  court  is  by  way  of 
appeal." 

Appellant  is  not  wholly  without  a  remedy.    If  the  legit- 
imate business  of  the  citizen  is  unlawfully  interfered  with, 
by  one  acting  either  in  a  private  or  official  capacity, 
5.    the  courts  will,  upon  a  proper  showing,  enjoin  the 

commission  of  such  wrong. 
Appeal  dismissed. 
Roby,  C.  J.,  absent. 


Bergan  v.  Cooperative  Ice  &  Fuel  Company 

ET  AL. 
[No.  6,183.     Filed  May  13,  1908.] 

1.  EvmENCE. — Oral. — Deeds. — Lota. — Alleys. — In  the  absence  of 
fraud,  mistake,  or  uncertainty,  oral  evidence  is  inadmissible  to 
show  that  the  grantor  of  a  lot  did  not  include  in  his  deed  to 
such  lot  the  land  to  the  middle  of  an  adjoining  alley,    pp.  648,  651. 

2.  Municipal  Cobforations. — Alleys. — Title. — Public  alleys  are 
goyemed  by  the  law  of  highways,    p.  650. 

3.  Same.— Streets. — Title. — Frontagers  have  title  to  the  middle  of 
the  street  in  front  of  their  lots,  subject,  however,  to  the  burden 
of  the  public  easement  in  the  street,    p.  650. 

4.  BAME.^-Plats. — Lots. — Width. — ^The  width  set  out  on  the  plat 
of  lots  of  a  municipal  corporation  merely  indicates  the  number 
of  feet  which  the  owner  may  take  exclusive  possession  of,  but 
does  not  indicate  that  the  lot  does  not  extend  to  the  middle  of 
the  street,    p.  661. 

From  St.  Joseph  Circuit  Court;  Oeorge  Ford,  Special 
Judge. 

Suit  by  Will  N.  Bergan  against  the  Cooperative  Ice  & 
Fuel  Company  and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.    Affirmed. 

Joseph  0.  Orr  and  Thomas  M.  Hohan,  for  appellant. 
Anderson,  Parker  &  Crabill,  for  appellees. 

Watson,  J. — This  was  a  suit  by  appellant  to  quiet  title 
to  a  strip  of  land  fourteen  feet  wide,  lying  between  lots  No. 
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33  aiid  No.  34  in  the  original  plat  of  the  town  of  Lowell, 
now  a  part  of  the  city  of  South  Bend.  Appellees  Erause 
and  the  Cooperative  Ice  &  Fuel  Company  disclaimed  any 
interest  in  the  north  half  of  said  strip  of  land,  and  entered 
a  general  denial  as  to  the  residue.  Appellee  Nicely  dis- 
claimed any  interest  in  a  certain  portion  of  said  land,  but 
claimed  title  as  to  the  remainder.  The  cause  was  tried  by 
the  court  and  a  decree  entered  that  appellant  take  nothing 
by  his  suit. 

The  sole  question  on  appeal  is  whether  the  trial  court 

erred  in  excluding  certain  oral  evidence  which  was  offered 

to  prove  that  the  parties  did  not  intend  that  the  land 

1.  conveyed  should  include  the  land  in  question,  which 
was  a  vacated  alley.  All  the  parties  to  this  suit  base 
their  respective  claims  upon  deeds  executed  by  the  heirs  of 
Ethan  Reynolds.  The  oral  evidence  sought  to  be  admitted 
was  to  the  effect  that  said  vacated  alley  was  not  included  in 
said  conveyances,  except  to  appellant,  to  whom  the  heirs  ex- 
ecuted a  quitclaim  deed  of  all  their  interest  in  the  land  in 
dispute. 

In  the  original  plat  of  the  town  of  Lowell,  now  part  of 
the  city  of  South  Bend,  Indiana,  an  alley  was  established, 
extending  from  Emerick  street  to  the  hydraulic  race,  be- 
tween lots  No.  33  and  No.  34,  the  former  lot  being  on  the 
north  side  of  said  alley,  the  latter  on  the  south  side. 

The  heirs  of  Reynolds  conveyed  by  a  warranty  deed  to  a 
certain  partnership  the  following  described  land: 

*'Lot  No.  34  as  shown  on  the  original  plat  of  the  town  of 
Lowell,  now  within  and  part  of  the  city  of  South  Bend." 

Appellee  Krause  took  the  same  land,  by  a  like  description, 
by  warranty  deed,  from  said  partnership.  Said  heirs  also 
conveyed  to  appellee  Nicely,  by  warranty  deed,  a  part  of 
lots  No.  31,  No.  32  and  No.  33,  bein^g  the  following  described 
land: 

'*  Commencing  218.6  feet  west  of  the  northeast  comer 
of  lot  No.  31 ;  thence  south  at  right  angles  to  Madison 
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street  to  the  south  line  of  lot  No.  33;  thence  west  on 
said  south  line  of  lot  No.  33  to  the  east  bank  of  the  east 
race,  100  feet  more  or  less,  to  the  water's  edge;  thence 
along  said  east  bank  of  the  east  race  at  the  water's 
edge  northwesterly  to  the  northwest  corner  of  lot  No. 
31;  thence  east  on  the  south  line  of  Madison  street  to 
the  place  of  beginning.  Said  lots  are  in  the  original 
plat  of  the  town  of  Lowell,  now  a  part  of  said  city." 


I  hereby  certify  that  the  alx)ve  is  a  true  and  correct  copy  of  the 
original  plat  of  the  town  of  Lowell  as  applies  to  lots  31,  32,  33,  34, 
35  and  36  of  said  plat 
Witness  my  hand  and  seal  this  18th  day  of  April,  1906. 

(Seal.)  Titus  E.  Kinzie, 

Surveyor,  St  Joseph  Co.,  Ind. 

The  land  conveyed  to  appellant  by  said  heirs    was    de- 
scribed as  follows: 

"A  part  of  lots  No.  31,  No.  32  and  No.  33  in  the 
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original  plat  of  the  town  of  Lowell,  now  part  of  the 
city  of  South  Bend,  bounded  by  a  line  running  as  fol- 
lows, viz.:  Beginning  on  the  south  line  of  Madison 
street,  218.6  feet  west  of  the  northeast  comer  of  lot 
No.  31,  at  the  northeast  corner  of  the  land  heretofore 
conveyed  to  Prank  P.  Nicely;  thence  south  on  a  line 
parallel  with  Emerick  street,  to  the  south  line  of  said 
lot  No.  33;  thence  east  218.6  feet  to  the  west  line  of 
Emerick  street;  thence  north  132  feet  to  the  southeast 
comer  of  a  lot  owned  by  George  W.  Hull;  thence  west 
165  feet  to  the  southwest  corner  of  Hull's  lot;  thence 
north  66  feet  to  the  south  line  of  Madison  street ;  thence 
west  53.6  feet  to  the  place  of  beginning,  being  all  of  lots 
No.  31,  No.  32  and  No.  33,  excepting  parts  thereof  now 
owned  by  said  Nicely  and  Hull.  And  grantors  also  quit- 
claim to  grantee  all  right,  title,  interest  and  claim  that 
they  have  or  might  have  in  and  to  a  closed  or  vacated 
alley  14  feet  wide  running  east  and  west  between  lots 
No.  33  and  No.  34  from  Emerick  street  west  to  the  east 
hydraulic  race." 

There  is  no  question  of  fraud  or  mistake  in  this  case. 
The  only  point  under  consideration  is  whether  the  descrip- 
tion of  the  land  conveyed  is  sufficiently  exact  and  certain, 
so  that  the  particular  land  can  be  determined  without  re- 
sort to  parol  evidence.  If  so,  there  was  no  error  by  the  trial 
court. 

As  shown  in  the  original  plat  of  the  town  of  Lowell  lots 
No.  33  and  No.  34  abutted  upon  an  alley  extending  between 
them  their  entire  length. 

An  alley  dedicated  to  public  use  ip  a  public  high- 

2.  way,  and  is  governed  by  the  rules  pertaining  thereto. 
Elliott,  Roads  and  Sts.  (2d  ed.),  §23. 

Lots  adjoining  a  public  street  extend  to  the  middle  line  of 

such  street.    Haslett  v.  New  Albany,  etc,  B.  Co.  (1893),  7 

Ind.  App.  603;  Cox  v.  Louisville,  etc.,  B.  Co.  (1874), 

3.  48   Ind.   178;    Terre  Haute,   etc.,  B.   Co.  v.   Scott 
(1881),  74  Ind.  29 ;  Terre  Haute,  etc.,  B.  Co.  v.  Bodel 

(1883),  89  Ind.  128;  City  of  Indianapolis  v.  Kingsbury 
(1885),  101  Ind.  200,  51  Am.  Rep.  749.  But  although  the 
title  extends  to  the  middle  line  of  the  street  or  alley  there  is 
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a  burden  of  a  public  easement  over  that  part  dedicated  to 
the  use  of  the  public. 

The  figures  sixty-six  on.  th©  original  plat  indicated  the 

width  of  the  ground  which  a  purchaser  of  a  lot  would  be 

entitled  to  take  actual  possession  of  while  the  street 

4.    or  alley  was  deyoted  to  public  use,  but  the  rule  of 

law  by  which  such  purchaser  took  title  to  the  center 

of  the  street  was  not  thereby  set  aside.    Consequently  by 

the  terms  of  the  deeds  lots  No.  33  and  No.  34  extended  to  the 

middle  of  the  alley.    Since  the  middle  line  of  the  alley  was 

the  south  line  of  lot  No.  33,  appellee  Nicely  and  appellant 

each  took  title  to  said  line,  and  the  remaining  appellees,  by 

virtue  of  the  conveyance  of  lot  No.  34,  took  title  to  the  south 

half  of  said  vacated  alley. 

That  the  parties  to  these  transactions  could  have  conveyed 
so  as  to  reserve  said  alley  is  undoubted,  but  the  fact  re- 
mains that  they  did  not  do  so  in  the  deeds  executed. 
1.    There  is  no  uncertainty  or  ambiguity  in  the  instru- 
ments of  conveyance,  and,  therefore,  the  court  did 
not  err  in  excluding  the  evidence  tendered. 
Judgment  affirmed. 


Duzan  et  al.  v.  Chappel  et  al. 

[No.  6^11.    Filed  May  13,  1908.] 

1.  WiLua. — Devisees, — "Die  Without  an  Heirr—h.  will  devising  to 
testator's  wife  a  life  estate  in  testator's  property,  remainder  to 
a  certain  son  in  case  he  survived  such  wife,  and  if  he  did  not 
so  survive  her  and  should  "die  without  an  heir,"  then  over,  does 
not  give  to  such  son's  wife  any  interest,  where  he  predeceased 
such  wife,  the  word  "heir"  evidently  meaning  a  child,  or  its 
descendants,    p.  653. 

2.  Same. — Vesting  of  Estates, — In  the  absence  of  a  clear  Inten- 
tion to  the  contrary,  estates  devised  will  be  held  to  vest  at  the 
earliest  possible  moment;  and  such  intention  cannot  arise  by 
inference  or  construction,    p.  G54. 

S.  Same. — Remainders, — Vested. — Contingent. — ^Remainders  will  be 
considered  vested,  where  the  language  use<l  in  a  will  is  capable 
of  such  construction,    p.  G54. 
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4.  Wills. — Death  of  Devisee. — Remainder's, — Time  of  Vesting. — 
Where  a  testator  devised  to  his  widow  a  life  estate,  remainder 
to  his  son,  and  if  the  son  should  die  without  children,  then  over, 
the  vesting  of  the  estate  has  reference  to  the  death  of  such  son 
within  the  lifetime  of  the  widow,    p.  654. 

5.  Same. — Life  Estates. — Remainders.— Death  of  Rem^iinderman. — 
Time  of. — ^A  will  devising  a  life  estate  to  testator's  widow,  re- 
mainder to  his  son  "if  he  should  outlive"  such  widow,  but  if  said 
son  ''should  die  before"  said  widow,  then  over,  and  if  said  son 
"should  die  without  an  heir,"  then  over,  gives  the  fee  simple  to 
such  son  in  case  he  survives  such  widow,   p.  654. 

From  Hancock  Circuit  Court;   Edward  W.  Felt,  Judge. 

Suit  by  Mary  M.  Duzan  and  others  against  William  Chap- 
pel  and  others.  From  a  decree  for  defendants,  plainti& 
appeal.    Affirmed. 

John  C,  Jenkins  and  William  Ward  Cooky  for  appellants. 
V.  8.  Jackson  and  R.  L.  Mason,  for  appellees. 

Rabb,  J. — ^William  Qalbreath  died  testate,  the  owner  in 
fee  simple  of  the  lands  described  in  the  appellants'  com- 
plaint. So  far  as  it  affects  the  questions  presented  by  this 
appeal,  his  will  provided  as  follows : 

**I  desire  that  my  wife,  Nancy  Galbreath,  be  the  sole 
heir  of  my  real  estate  so  long  as  she  remains  my  widow. 
At  the  death  of  Nancy  Qalbreath  the  real  estate  shall  be 
heired  by  James  B.  Galbreath  if  he  should  outlive  said 
Nancy  Galbreath,  but  if  James  B.  Galbreath  should  die 
before  said  Nancy  Galbreath  I  desire  the  farm  to  be  sold 
and  Elizabeth  Gwinn  shall  have  $400  and  the  heirs  of 
IVIargaret  Duzan  to  heir  their  mother's  share  which  is 
$400.  If  James  B.  Galbreath  should  die  without  an 
heir  that  his  part  shall  fall  back  to  his  sisters." 

This  will  was  evidently  drawn  by  either  the  deceased  him- 
self, or  by  some  one  unskilled  in  the  preparation  of  docu- 
ments of  this  character,  but  it  is  clearly  manifest  that  it 
was  the  purpose  of  the  testator  to  give  to  his  wife,  Nancy 
Galbreath,  a  life  estate  in  his  real  estate,  if  she  remained 
his  Avidow,  and  the  fee  to  James  B.  Galbreath  conditioned 
that  he  outlive  Nancy  Galbreath,  and  that,  if  he  died  during 
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the  life  of  Nancy  Galbreath,  then  the  farm  was  to  be  sold, 
and  out  of  the  proceeds  Elizabeth  Qwinn  was  to  have  $400, 
the  children  of  Margaret  Duzan  $400,  and  the  residue  di- 
vided among  his  heirs  at  law.  That  such  was  the  meaning 
and  purpose  of  this  clause  of  the  testator's  will  is  not  ques- 
tioned. The  testator  left  surviving  him  his  widow,  Nancy 
Galbreath,  said  James  B.  Galbreath,  named  in  his  will,  who 
was  his  son,  Elizabeth  Gwinn  and  Mary  Duzan,  who  were 
his  daughters,  and  Leander  Duzan  and  Mary  C.  Virgin, 
who  were  the  children  of  his  deceased  daughter,  Margaret 
Duzan,  and  who  were  his  sole  heirs  at  law.  The  widow 
never  married,  and  was  survived  by  James  B.  Galbreath, 
who  died  without  children  or  other  descendants  living,  but 
leaving  surviving  him  his  widow,  Adaline  Galbreath,  who 
subsequently  died  intestate.  The  appellants  are  the  sister 
and  the  children  of  the  deceased  sisters  of  James  B.  Gal- 
breath. The  appellees  are  the  administrators  of  the  estate 
and  the  heirs  at  law  of  Adaline  Galbreath.  The  appellants 
claim  title  to  the  land  described  in  the  complaint  under  the 
second  clause  of  the  will  of  said  William  Galbreath.  The 
appellees  claim  title  by  inheritance  from  James  B.  Gal- 
breath, whom  they  claim  took  the  remainder  in  fee  in  said 
land  under  said  will. 

The  appellees  contend  that  inasmuch  as  James  B.  Gal- 
breath left  his  widow  surviving  him,  and  she  would  take  the 
property  as  his  heir,  that  therefore  the  contingency 
1.  mentioned  in  the  will,  **if  James  B.  Galbreath  should 
die  without  an  heir,"  upon  the  happening  of  which 
"his  part  shall  fall  back  to  his  sisters,"  never  occurred,  and 
that,  therefore,  appellants  could  take  nothing  under  this 
provision  of  the  will.  This  contention  cannot  be  sustained. 
It  is  dearly  manifest  from  all  the  provisions  of  the  will 
that  by  the  term  **an  heir"  the  testator  meant  a  child  or  its 
descendant. 

But  the  question  remains,  did  the  testator  mean  that  at 
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the  death  of  James  B.  Qalbreath,  whenever  it  might  occur, 
no  children  or  their  descendants  surviving  him,  "his 

2.  share  should  go  to  his  sisters f"    Or  did  he  mean 
that  upon  the  death  of  James  B.  Galbreath  occurring 

during  the  lifetime  of  the  widow,  no  children  or  their  de- 
scendants surviving  him,  his  share  should  go  to  his  sisters  f 
It  is  the  well-settled  rule  that  in  the  absence  of  a  clear  mani- 
festation of  the  intention  of  the  testator  to  the  contrary,  es- 
tates will  be  held  to  vest  at  the  earliest  possible  period.  The 
intent  to  postpone  the  vesting  of  an  estate  must  be  clear  and 
manifest,  and  must  not  arise  by  inference  or  eonstmc- 

3.  tion.    The  law  will  not  construe  a  remainder  to  be 
contingent  when  it  can  be  taken  to  be  vested.    Bruce 

V.  Bissell  (1889),  119  Ind.  525;  Taylor  y,  Stephens  (1905), 
165  Ind.  203;  Burton  v.  Camahan  (1906),  38  Ind.  App. 
612,  and  cases  cited. 

It  has  been  uniformly  held  by  the  courts  of  this  State  that 

provisions  in  a  will  devising  lands  to  a  widow  for  her  life, 

and  at  her  death  the  remainder  in  fee  to  certain 

4.  named  parties,  to  which  is  added  a  clause  or  proviso 
that  in  case  the  person  to  whom  is  devised  the  fee 

shall  die  leaving  no  children  or  other  descendants,  then  the 
fee  shall  vest  in  certain  other  named  devisees,  has  reference 
to  a  death  of  the  devisee  within  the  lifetime  of  the  testator. 
Taylor  v.  Stephens,  supra,  and  cases  cited. 

In  this  case  the  testator  had  already  provided,  by  the  first 
clause  of  his  will,  that  in  case  of  the  death  of  James  B.  Gal- 
breath during  the  lifetime  of  the  widow  a  certain  dis- 

5.  position  was  to  be  made  of  the  lands.    It  not  being 
clearly  manifest  that  the  testator,  by  the  terms  of  the 

second  clause,  providing  that  **if  said  James  B.  Galbreath 
shall  die  without  an  heir,"  etc.,  meant  the  death  of  James  B. 
Galbreath  at  any  other  time  or  under  any  other  circum- 
stances than  as  provided  in  the  first  clause,  we  think  it  must 
be  held  that  he  had  reference  to  the  death  of  James  B.  Gkil- 
breath  within  the  lifetime  of  the  widow,  and  that  in  case  he 
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survived  the  widow  the  remainder  in  fee  should  absolutely 
and  unconditionally  vest  in  him. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 

Roby,  C.  J.,  absent. 


Burkam  et  al.  v.  Kunz. 

[No.  6,267.     Filed  May  14,  1908.] 

Taxation. — Taw  Deeds, — Desctiptiona. — Liens, — Evidence, — ^A  pur- 
chaser at  a  tax  sale  does  not  lose  his  right  to  a  Hen  on  the  lands 
purchased,  though  the  evidence  shows  that  the  description  in  the 
tax  deed  and  in  the  alleged  owner's  deed  is  Imperfect,  where  It 
is  conceded  that  the  alleged  owner  really  owns  land  in  the  vicin- 
ity, which  is  subject  to  taxation,  and  on  which  the  taxes  have 
not  been  paid. 

Prom  Dearborn  Circuit  Court;  Oeorge  E.  Downey, 
Judge. 

Suit  by  Oeorge  Eunz  against  Joseph  E.  Burkam  and 
others.  Prom  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed, 

Oivan  &  Oivan,  for  appellants. 

Warren'  N,  Hauck,  Roberts  &  Cravens  and  Louis  B.  Ew- 
hank,  for  appellee. 

COMSTOCK,  J. — The  complaint  is  in  two  paragraphs.  The 
first  alleges  that  plaintiff  is  the  owner  in  fee  simple  of  the 
real  estate  described  therein,  that  the  defendants  are  as- 
serting some  claim  adverse  to  the  plaintiff's  title  to  said 
real  estate,  and  asking  that  said  title  be  quieted.  The  sec- 
ond prays  that,  should  plaintiff's  title  by  tax  deed  prove  in- 
valid, the  court  decree  foreclosure  of  plaintiff's  tax  lien, 
and,  in  default  of  payment,  the  real  estate  described  therein 
be  sold  and  the  proceeds  be  subjected  to  the  payment  of  said 
tax  deed.  Defendants'  demurrer  to  the  complaint  was  over- 
ruled, and  the  cause  put  at  issue  by  general  denial.  Upon 
the  trial  the  court  found  plaintiff's  tax  deed  to  be  ineffectual 
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to  convey  title,  but  found  that  the  lien  for  taxes,  penalties 
and  charges,  amounting  to  $1,149.61,  paid  by  plaintiff  to  the 
city  treasurer,  had  been  transferred  and  vested  in  plaintiff, 
and  that  he  was  entitled  to  recover  the  same,  with  subse- 
quent taxes  and  accruing  interest,  from  Joseph  K.  Burkam, 
and,  in  default  thereof,  certain  described  land,  alleged  in  the 
complaint  and  stated  in  the  findings,  to  be  the  lands  owned 
by  Joseph  K.  Burkam,  in  the  city  of  Lawrenceburg,  should 
be  sold  to  satisfy  said  lien. 

The  assignment  of  errors  challenges  the  action  of  the  court 
in  overruling  defendants'  motion  for  a  new  triaL  The  suf- 
ficiency of  the  evidence  only  is  discussed  in  defendants' 
brief. 

The  complaint,  in  substance,  alleges  that  plaintiff  pur- 
chased at  a  tax  sale  certain  city  lots  and  part  of  the  north- 
west quarter  of  section  fourteen  and  part  of  the  northeast 
quarter  of  section  fifteen,  township  five,  range  one,  within 
the  city  of  Lawrenceburg,  bounded  by  certain  lines  and  con- 
taining forty-three  acres;  that  the  taxes  were  duly  levied 
and  assessed  against  said  lots  as  the  property  of  Joseph  K. 
Burkam,  who  **was  the  owner  in  fee  simple;"  that  said 
taxes  remained  unpaid  and  became  delinquent,  and,  after 
due  notice,  the  city  treasurer  sold  said  lots  to  plaintiff  for 
$1,149.11,  the  amount  of  the  taxes,  interest  and  penalty; 
that  plaintiff  paid  the  money,  and  in  due  time  obtained  a  tax 
deed.  This  deed  is  made  a  part  of  the  complaint  and  re- 
cites the  same  facts  as  before  stated,  except  that  the  prop- 
erty is  described  as  the  city  lots  mentioned  in  the  deeds,  and 
also  ''thirty  acres  of  land  in  corporation  S.  E.  ^4  section  15 
township  5  range  1  32/100  of  an  acre  S.  E.  %  section  15 
,  township  5  range  1  32/100  of  an  acre  all  of  the  above  proj)- 
erty  situate  in  the  city  of  Lawrenceburg,  Dearborn  county, 
Indiana."  The  description  in  the  deed  was  unpunctuated. 
Issue  was  formed  by  general  denial  without  any  plea  of  pay- 
ment. 

The  tax  deed  was  introduced  in  evidence.     The  evidence 
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showed  that  Joseph  K.,Burkam  owned  a  tract  of  land  with- 
in the  corporate  limits  of  Lawrenceburg,  which  lay  partly 
within  the  northwest  quarter  of  section  fourteen  and  partly 
within  the  northeast  quarter  of  section  fifteen,  in  township 
five,  range  one,  properly  described  by  metes  and  bounds  re- 
cited in  the  complaint,  and  contained  forty-three  acres.  A 
deed  from  Joseph  H.  Burkam  to  appellant,  Joseph  K.  Bur- 
kam  was  introduced  in  evidcMce,  conveying  a  tract  of  land 
described  by  metes  and  bounds,  which  embraced  the  forty- 
three  acres  described  by  the  complaint,  and  other  lands  ly- 
ing outside  said  corporate  limits.  The  tax  duplicate  shows 
that  the  thirty  acres  was  not  definitely  described  therein. 
The  county  surveyor  testified  that  he  could  not  **  definitely 
locate  the  thirty  acres  of  land  in  the  corporation  without 
surveying  all  of  the  owner's  land  in  the  corporate  limits." 
It  is  not  denied  that  Joseph  K.  Burkam  owned  lots  and 
lands  within  *the  corporation ;  that  they  were  duly  assessed 
for  taxes  which  had  been  legally  levied ;  that  they  were  un- 
paid and  delinquent,  and  that  appellee  purchased  them  as 
lands  in  the  corporation  belonging  to  Burkam  and  paid  the 
taxes  thereon.  Upon  this  evidence  the  court  was  warranted 
in  rendering  judgment  foreclosing  appellee's  tax  lien. 
Apart  from  the  lands  described,  this  case,  in  all  its  essential 
features,  is  analogous  to  the  case  of  Holbrook  v.  Kunz 
(1908),  ante,  260,  to  which  we  refer  and  which  is  controlling 
here.  To  the  cases  cited  in  that  opinion,  we  add  the  follow- 
ing: Travelers  Im.  Co.  v.  Martin  (1892),  131  Ind.  155; 
Peckham  v.  Millikan  (1885),  99  Ind.  352;  Ball  v.  Bums 
(1890),  123  Ind.  394;  Brown  v.  Reevee  &  Co.  (1903),  31 
Ind.  App.  517. 

Judgment  affirmed. 

Roby,  C.  J.,  absent. 
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Indiana  Fuel  Supply  Company  v.  Indianapolis 
Basket  Company. 

[No.  6,287.    Filed  May  14.  1908.] 

1.  Contracts. — Meeting  of  Minds,— A  contract,  so  phrased  that 
either  of  two  meanings  might  reasonably  be  ascribed  thereto,  is 
not  binding,  where  one  party  understood  it  to  mean  one  thing, 
and  the  other  party  understood  it  to  mean  another,    p.  660. 

2.  Same. — Sales, — Coal. — CHrades. — ^A  contract  for  **egg"  coal,  un- 
derstood by  the  vendor  to  mean  **steam  egg",  or  single-screened 
coal,  and  by  the  purchaser  to  mean  "domestic  egg**,  or  double- 
screened  coal,  is  unenforceable  because  of  want  of  mutuality  of 
consent,    p.  660. 

3.  Same. — Construction, — Question  for  Court, — ^The  construction  of 
a  contract  is  a  question  for  the  court,    p.  661. 

4*  Appeal. — HamUess  Errors. — Contracts, — Want  of  Mutuality. — 
Where  the  contract  sued  upon  is  unenforceable  for  want  of 
mutuality,  errors  In  favor  of  defendant  in  the  admission  of 
evidence  and  in  the  instructions,  are  harmless,    p.  662. 

From  Marion  Circuit  Court  (14,027) ;  Henry  Clay  AUen, 
Judge. 

Action  by  the  Indiana  Fuel  Supply  Company  against  the 
Indianapolis  Basket  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Jameson,  Joss  <&  Hay,  for  appellant. 

Charles  Remoter,  for  appellee. 

Rabb,  J. — ^On  December  19,  1904,  the  appellee,  through 
its  president,  gave  the  appellant  a  written  order  for  two 
cars  of  Indiana  egg  coal,  to  be  delivered  f.  o.  b.  ears  on  ap- 
pellee's switch  at  Indianapolis  after  January  1,  1905,  at  the 
price  of  $1.75  per  ton,  which  order  was  accepted  in  writing 
by  the  appellant.  Neither  the  order  nor  its  acceptance  con- 
tained any  more  definite  description  of  the  coal  which  was 
the  subject  of  the  contract  than  ''Indiana  ^gg.^^  The  evi- 
dence shows  that  what  is  known  to  the  trade  as  ^^egg^*  coal 
is  coal  run  over  screens  with  a  three-inch  mesh,  and  an- 
other screen  with  a  one  and  one-fourth  inch  mesh.  The 
coal  passing  through  the  three-inch  screen  and  over  the  one 
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and  one-fourth  inch  screen  is  known  as  "egg"  coal.  The 
evidence  also  shows,  without  controversy,  that  there  are  two 
grades  of  *^egg**  coal,  the  higher  grade  being  made  by  run- 
ning the  coal  over  the  screens  twice,  the  lower  grade  by  run- 
ning the  coal  over  the  screens  but  once,  there  being  more 
slack  in  the  lower  grade  than  in  the  higher  grade,  and  the 
higher  grade  being  more  expensive.  The  lower  grade  is 
known  to  the  trade  as  ''steam  egg^^  coal,  and  the  higher 
grade  as  ''domestic  egg^^  coal.  One  car-load  of  the  coal  fur- 
nished by  appellant  under  its  contract  arrived  on  appellee's 
switch  sometime  in  January,  in  the  absence  of  appellee's 
president,  and  was  unloaded  by  appellee's  servants  at  its 
place  of  business  without  inspection.  Appellee  at  once  gave 
the  appellant  notice  that  it  claimed  that  the  coal  did  not 
comply  with  the  contract,  and  that  it  would  not  receive  and 
pay  for  the  same.  After  some  discussion  of  the  matter,  the 
appellee,  however,  did  pay  for  the  car-load  of  coal  received, 
but  claimed  that  it  was  not  in  compliance  with  the  contract, 
and  that  it  would  not  receive  and  pay  for  the  second  car- 
load. It  is  contended  by  appellee  that  it  was  agreed  by  ap- 
pellant that  it  would  divert  the  second  car-load  to  some 
other  place,  and  not  call  upon  the  appellee  to  accept  or  pay 
for  the  same.  This,  however,  is  disputed  by  appellant.  The 
second  car-load  arrived  on  appellee's  switch  on  January  22, 
1905.  Appellee  refused  to  receive  and  unload  the  same,  and 
the  coal  was  afterwards  sold  by  the  railroad  company  for 
the  payment  of  freight  and  demurrage.  This  action  was 
brought  by  appellant  before  a  magistrate  to  recover  the  con- 
tract price  of  the  coal,  the  appellee  contending  as  a  defense, 
among  other  things,  (1)  that,  because  of  a  misunderstand- 
ing between  the  buyer  and  the  seller  as  to  the  grade  of  coal 
the  contract  called  for,  the  buyer  having  in  mind -Indiana 
domestic  egg  coal,  double  screened,  and  the  seller  having  in 
mind  Indiana  steam  egg  coal,  screened  but  once,  that  the 
minds  of  the  contracting  parties  never  met,  and  that  there 
was  therefore  no  contract  between  them;   and  (2)  that  th** 
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coal  which  the  appellee  refused  to  accept  did  not  comply 
with  the  contract. 

Mutual  assent  is  necessary  to  the  formation  of  every  con- 
tract, and  any  mistake  of  the  parties,  by  which  one  of  the 
contracting  parties  has  in  mind  one  thing  as  the  sub- 

1.  ject  matter  of  the  contract,  and  the  other  party  has 
in  mind  something  entirely  diflferent,  and  where  the 

terms  of  the  contract  are  such  that  it  will  mean  either  the 
one  or  the  other,  there  is  no  meeting  of  the  minds  of  the  con- 
tracting parties,  and  therefore  no  contract.  If,  in  this  case, 
the  terms  of  the  contract  entered  into  by  the  parties  would 
properly  describe  domestic  egg  coal,  and  could  be  under- 
stood by  either  of  the  parties  as  meaning  domestic  egg  coal, 
and  would  also  describe  steam  egg  coal,  and  could  be  under- 
stood by  either  of  the  parties  as  meaning  steam  egg  coal,  and 
one  of  them  had  in  mind  when  he  contracted  for  egg  coal 
the  higher  grade  of  coal,  and  the  other  had  in  mind  when 
entering  into  the  contract  the  lower  grade  of  coal,  and  each 
party  believed  that  by  the  terms  of  the  contract  he  was  con- 
tracting for  the  particular  kind  of  coal  he  had  in  mind,  then 
no  contract  was  entered  into  between  the  parties.  24  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  1034,  and  cases  cited. 

It  is  the  contention  of  the  appellant  that  the  coal  which 

was  the  subject-matter  of  the  contract  was  bought  by  the 

appellee  for  the  purpose  of  making  steam,  and  that  it 

2.  was  sold  by  the  appellant  for  that  purpose,  and  there- 
fore there  was  no  room  for  any  misapprehension  as 

to  the  grade  of  coal  the  contract  called  for.  The  contract 
itself,  as  before  stated,  is  silent  as  to  the  grade  of  egg  coal 
to  be  furnished.  It  is  true  the  evidence  does  show  that  the 
coal  was  to  be  used  for  the  purpose  of  making  steam,  but  it 
by  no  means  follows  that  the  higher  grade  of  coal  might  not 
well  be  meant  and  understood  by  the  terms  of  the  contract. 
The  president  of  appellee  company  testified,  in  reference  to 
the  circumstances  under  which  the  order  for  the  coal  was 
given,  as  follows:    ''This  young  man  who  sold  this  coal  to 
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me  quoted  it  at  $1.85  f.  o.  b.  our  switch,  and  I  told  him  I 
could  not  pay  any  such  money,  and  I  said:  *What  rate 
can  you  get  on  that  coal?'  And  he  went  to  the  telephone 
and  said:  *I  will  talk  to  Mr.  Miller  in  regard  to  that;'  and 
he  asked  me  what  I  could  pay  for  that  coal,  and  I  said:  *I 
have  been  buying  Indiana  egg,  double-screened  coal,  abso- 
lutely clean,  for  $1.75,'  and  he  called  Mr.  Miller  up  regard- 
ing the  freight  only.  •  •  •  And  after  this  man  fin- 
ished his  talk  with  Mr.  Miller  he  turned  around  to  me  and 
said:  *The  rate  is  all  right,  and  I  will  put  it  in  here  for 
$1.75,  if  you  can  use  two  cars.'  "  This  is  all  the  evidence 
upon  the  subject  of  what  took  place  at  the  time  the  contract 
was  made  that  would  tend  to  throw  any  light  upon  the  sub- 
ject as  to  what  was  meant  by  the  term  ''Indiana  egg^*  coal. 
From  this  conversation  had  at  the  time  the  contract  was  en- 
tered into,  "the  appellee  had  the  right  to  believe  that  the  egg 
coal  which  the  appellant  was  contracting  to  furnish  him  was 
the  kind  of -egg  coal  that  he  referred  to  as  having  been 
bought  for  $1.75  per  ton,  and  that  was  double-screened  coal. 
The  construction  of  a  contract  is  for  the  court,  and  not 
for  the  jury.  Here  the  contract  is  in  writing,  for  the  de- 
livery of  two  cars  of  egg  coal  at  $1.75  per  ton  f.  o.  b. 
3.  cars  on  appellee's  switch.  There  is  no  dispute 
that  there  is  a  grade  of  coal  known  as  **  double- 
screened  egg  coal."  There  is  no  dispute  that  at  the 
time  the  contract  was  entered  into  appellee's  president,  who 
was  making  the  contract  for  the  appellee,  said  to  the  appel- 
lant's salesman,  who  was  making  the  contract  for  the  ap- 
pellant, with  reference  to  the  coal,  in  response  to  an  inquiry 
from  the  salesman  as  to  what  he  could  pay  for  that  coal: 
**I  have  been  buying  Indiana  egg  double-screened,  absolute- 
ly clean,  for  $1.75,"  and  that  thereupon,  after  some  conver- 
sation over  the  telephone  the  appellant's  agent  said 
to  the  president:  **We  will  put  it  in  here  for  $1.75,  if  you 
can  use  two  cars."  This  conversation  could  leave  but  one 
impression  upon  the  mind  of  the  president  of  the  appellee, 
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and  that  was  that  the  coal  that  the  appellant  was  to  furnish 
at  $1.75  per  ton  was  the  same  grade  of  coal  that  he  had  been 
theretofore  paying  the  same  price  for — ^that  is  double- 
screened  Indiana  egg  coal — and  a  contract  made  under  such 
circumstances  by  the  buyer  calling  for  Indiana  e^  coal, 
where  the  term  "Indiana  egg"  coal  might  mean  one  of  two 
grades  of  coal,  could  be  held  as  a  matter  of  law  to  mean  only 
the  higher  grade.  And  not  only  had  the  buyer  the  right 
so  to  understand  the  contract,  but  the  seller  would  be  bound 
by  such  an  interpretation  of  the  contract.  There  being  no 
claim  by  the  appellant  that  the  carload  of  coal  was  of 

4.  this  grade,  no  mistakes  made  by  the  court  in  ruling 
upon  the  admission  or  rejection  of  evidence,  or  the  in- 
structions given  to  the  jury  would  constitute  reversible 
error. 

The  judgment  is  affirmed. 

Roby,  C.  J.,  absent. 


Brinkman  et  al.  v.  Pacholke. 

[No.  6,133.     Filed  May  15,  1908.] 

1.  Highways. — Use  of,  for  Automobiles. — The  use  of  automobiles 
upon  the  streets  and  highways  Is  lawful,    p.  666. 

2.  Negligence. — Use  of  Automobiles, — Care. — ^The  use  of  auto- 
mobiles upon  the  streets  or  highways  is  governed  by  the  general 
rule  that  the  driver  or  owner  must  so  use  same  as  not  to  injure 
others,    p.  666. 

3.  Highways.— Automobiles. — Speed. — Statutes. — ^The  npeed  and 
care  required  In  the  operation  of  automobiles  are  regulated  by 
statute  (§104(55  Bums  1908,  Acts  1907,  p.  558.  §1).    p.  666. 

4.  Neguqence. — Use  of  Automobiles. — An  automoblilst  who  know- 
ingly drives  his  machine  past  a  frightened  horse  and  thereby 
causes  such  horse  to  run  away  and  to  injure  its  driver,  is  liable 
for  such  injuries,    p.  607. 

5.  Trial. — Allegations  of  Complaint. — Proof  of. — In  an  action  for 
damages  caused  by  defendants*  negligence  in  the  use  of  their 
automobile,  it  is  not  necessary  for  the  proof  to  show  that  the 
automobile  was  as  large  as  It  was  alleged  to  bo,  substantial  proof 
of  the  material  allegations  only  being  required,    p.  668. 


NOVEMBER  TERM,  1907.  663 

Brinkman  r.  Pacholke — 41  Ind.  App.  662. 

6.  Evidence. — Exclusion  o/. — Offer  of  Proof, — In  order  to  present 
any  question  upon  the  exclusion  of  evidence,  tlie  complaining 
party  must  make  an  offer  of  the  proof  sought  to  be  introduced, 
p.  608. 

7.  Same. — Conclusions, — Striking  Out, — Harmless  Error. — It  is  a 
harmless  error,  in  an  action  for  damages  against  an  automobilist 
for  frightening  plaint! ff*s  horse  and  causing  it  to  run  away  and 
to  injure  plaintiff,  to  strike  out  an  answer  showing  that  plaintiff 
had  his  horse  "under  control"  when  the  automobile  came  along- 
side of  the  plaintiff's  buggy,  where  the  witness  afterward  testified 
that  at  such  time  the  plaintiff's  horse  was  *'a  little  scared,"  was 
"running  like  any  other  horse  that  was  scared,"  and  that  plaintiff 
was  "holding  the  lines."    p.  668. 

8.  Tbial. — Instructions. — Harmless. — Interrogatories. — ^An  instruc- 
tion as  to  the  liability  of  an  automobilist  for  damages  on  the 
theory  that  he  had  time  to  slacken  the  speed  of  bis  machine 
after  knowledge  of  the  plaintiff's  danger,  and  did  not  do  so,  is 
harmless,  where  the  answers  to  the  interrogatories  to  the  Jury 
show  that  such  automobilist  increased  his  speed  after  such 
knowledge,    p.  669. 

.  9.  Same. — Instructions. — Invasion  of  Province  of  Jury. — ^An  in- 
struction that  if  the  Jury  "further  find  defendants'  driver  was  far 
enough  away  to  stop  his"  automobile  and  thus  avoid  injuring 
plaintiff,  and  he  failed  to  do  so,  the  plaintiff  should  recover,  does 
not  take  the  question  of  defendants*  negligence  from  the  Jury, 
where  the  Jury  had  been  properly  instructed  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  the  allegations  of  his 
complaint    p.  670. 

10.  Same. — Instructions. — Contributory  Negligence  in  Use  of  De- 
fective Harness. — ^An  instruction  omitting  any  mention  of  plain- 
tiff's contributory  negligence  in  the  use  of  his  harness,  is  not 
misleading,  where  such  instruction  was  conditioned  upon  the 
proof  of  other  elements  of  the  case  stated  in  other  instructions, 
and  one  of  such  other  instructions  stated  the  necessary  care  re- 
quired of  plaintiff  in  furnishing  proper  harness,    p.  670. 

11.  Same. — Instructions. — Automobiles, — Speed, — Care. — It  is  not 
erroneous  for  the  trial  court,  in  an  automobile  negligence  case,  to 
instruct  as  to  the  consideration  to  be  given  to  the  fact  of  speed. 
If  found  to  be  less  than  the  statutory  rate,  where  the  instruction 
further  outlines  the  duty  of  the  automobilist  to  use  proper  care, 
under  the  circumstances,  In  passing  plaintiffs  buggy,    p.  670. 

12.  Same. — Instructions, — Using  Due  Care, — ^An  instruction,  in  an 
automobile  negligence  case,  stating  that  if  plaintiff  was  driving 
along  the  road  and  "using  due  care  for  his  own  safety,"  is  not  bad 
for  failing  to  define  the  meaning  of  "due  care,"  where  other  in- 
structions were  given  defining  negligence  and  contributory  negli- 
gence, and  the  care  required  from  plaintiff,    p.  671. 
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13.  Triai^ — Instructions. — How  Considered., — Instructions  must  be 
considered  as  a  wliole.    p.  671. 

14.  S\ME. — Instructions. — Automohiles. — Contributory  Negligence. 
— Care  of  Harness. — An  Instnictiou,  in  an  automobile  negligence 
case,  relating  to  the  fact,  if  found,  that  the  tugs  of  plaintiflTs 
harness  became  detached  from  his  buggy,  is  properly  refused, 
where  no  reference  was  made  as  to  plaintiffs  negligence  in  con- 
nection with  their  attachment  thereto,    p.  671. 

15.  SAiiE.—:Duplication  of. — It  is  not  erroneous  to  refuse  to  give 
an  instruction  already  covered  by  instructions  given,    p.  672. 

Prom  St.  Joseph  Circuit  Court ;   Walter  A.  Funk,  Judge. 

Action  by  Gustave  Pachoike  against  William'  Brinkman 
and  another.  Prom  a  judgment  on  a  verdict  for  plaintiflE 
for  $3,000,  defendants  appeal.     Affirmed. 

James  F.  Oallaher,  for  appellants. 

Sutherland  &  Smith,  F.  J.  L.  Meyer  and  Charles  P.  Drum- 
mond,  for  appellee. 

Myers,  J. — This  action,  commenced  in  the  Laporte  Circuit 
Court,  whence  the  venue  was  changed  to  the  court  below, 
was  brought  by  the  appellee  against  appellants  to  recover 
damages  for  a  personal  injury  alleged  to  have  been  caused 
by  the  negligence  of  appellants.  A  complaint  in  one  para- 
graph, answered  by  a  general  denial,  formed  the  issue' sub- 
mitted to  a  jury,  resulting  in  a  verdict  and  judgment  in  fa- 
vor of  appellee. 

The  only  error  assigned  is  based  upon  the  ruling  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

The  complaint  show^ed,  in  substance,  that  on  June  1,  1905, 
appellants  were  running  and  operating  along  a  public  high- 
way in  Laporte  county  a  certain  automobile,  describing  its 
size,  propelled  by  an  exploding  gasoline  engine,  which  made 
a  great  noise  and  emitted  smoke ;  that  said  automobile  was 
provided  with  a  horn,  operated  by  a  rubber  bulb,  which, 
when  blown,  gave  a  loud,  coarse  and  alarming  noise;  that 
the  automobile,  when  being  so  operated  and  while  being  so 
run,  gave  forth  a  loud,  whirring  and  puffing  noise  that  could 
be  heard  for  several  hundred  yards ;  that  the  appellee,  with 
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his  daughter  ten  years  old,  was  traveling  in  a  buggy  drawn 
by  one  horse  along  said  highway  from  Michigan  City  to  his 
home  in  Laporte  county ;  that  the  horse  was  gentle  and  well 
broken,  and  was  accustomed  to  seeing  and  meeting  automo- 
biles when  driven  along  the  highway;  that  while  appellee 
was  so  driving  along  the  highway,  with  all  due  care  and 
caution,  the  appellants,  in  charge  of  said  automobile,  came 
up  from  behind  appellee  at  a  place  where  the  highway,  for  a 
distance  of  about  twelve  rods  to  a  cross-highway,  was  about 
twelve  feet  in  width,  with  a  ditch  on  each  side  with  pre- 
cipitous banks;  that  the  highway  for  said  distance  was  so 
narrow  that  when  appellants  attempted  to  pass  along  the 
side  of  appellee's  horse  and  buggy  they  came  near  running 
into  them;  that  appellants  at  that  time  were  driving  said 
automobile  at  great  speed,  to  wit,  twenty  miles  an  hour, 
thereby  causing  it  to  give  forth  a  loud,  whirring  and  puf- 
fing noise,  and  while  so  approaching,  and  when  within  a  dis- 
tance of  five  rods  from  appellee,  appellants  caused  said 
horn  to  be  continuously  blown,  giving  forth  a  loud,  coarse 
and  alarming  noise,  as  heretofore  described,  which  noises 
from  the  engine  and  horn  greatly  frightened  appellee's 
horse,  which  immediately  became  unmanageable  and 
started  to  run  away,  whereupon*  the  appellee  immediately 
called  out  to  appellants  to  stop;  that  appellants  could  see 
plainly,  and  did  see  from  the  conduct  of  the  horse,  that  he 
was  greatly  frightened  and  was  becoming  unmanageable, 
and  could  have  stopped  their  automobile  at  that  time  before 
it  reached  and  came  up  alongside  of  the  appellee,  and  could 
have  given  the  appellee  time  to  reach  said  cross-highway  and 
to  escape  and  to  avoid  injury,  which  he  was  endeavoring  to 
do;  but  the  appellants,  wholly  disregarding  appellee's  en- 
treaties to  stop,  which  they  heard,  and  the  frightened  condi- 
tion of  appellee's  horse,  negligently,  wantonly  and  insolent- 
ly continued  to  approach  with  their  said  automobile  upon 
appellee  and  his  horse  at  a  reckless  speed  and  in  the  reck- 
less and  negligent  manner  aforesaid,  and  negligently  and 
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recklessly  continued  to  sound  the  horn  and  to  cause  said 
machine  to  give  off  a  loud,  whirring,  buzzing  and  puffing 
noise  and  explosions,  while  so  approaching,  until  they  came 
up  alongside  of  appellee,  when  his  horse  became  so  frenzied 
with  fright,  caused  by  the  close  contact,  the  rapid  speed,  the 
loud  tooting  of  the  horn,  the  appearance  of  the  machine,  and 
the  alarming  noises  given  forth  by  it,  that  it  became  unman- 
ageable and  beyond  the  control  of  the  appellee  and  ran  away 
and  plunged  into  said  ditch  at  the  side  of  the  highway, 
throwing  appellee  violently  to  the  ground,  etc.  His  in- 
juries, which  occasioned  the  amputation  of  one  of  his  legs, 
are  described  and  damages  alleged. 

Appellants  first  insist  that  the  evidence  failed  to  sustain 

the  verdict.     It  can  no  longer  be  questioned  that  the  use  of 

automobiles  or  motor  cars,  such  as  the  one  here  in 

1.  question,  upon  streets  and  other  public  highways,  is 
lawful.  Such  vehicles  furnish  a  convenient  and  use- 
ful mode  of  travel  and  transportation  not  incompatible 
with  the  proper  use  of  the  highway  by  others ;  but  in  conse- 
quence of  the  great  speed  with  which  they  may  be  run,  their 
size  and  general  appearance,  the  noises  made  in  their  use, 
the  infrequency  of  their  use  in  particular  localities,  and  the 
circumstances 'of  the  particular  occasions  of  their  use,  com- 
mensurate care,  skill  and  diligence  must  be  required  of  the 
persons  employing  such  means  of  transportation.  The  gen- 
eral rule  applies  that  he  must  so  use  his  own  as  not 

2.  to  injure  another.    Automobiles  may  be  used  with 
safety  to  other  users  of  the  highway,  and  in  their 

proper  use  upon  the  highways  their  owners  have  equal  rights 

with  the  users  of  other  vehicles  properly  upon  the  highway. 

The  law  recognizes  such  right  of  use  upon  general 

3.  principles,  and  at  the  time  of  the  appellee's  injury 
the  right  was  expressly  recognized  by  statute.    Indi- 
ana Springs  Co,  v.  Brown  (1905),  165  Ind.  465,  1  L.  R.  A. 
(N.  S.)  238;   Mclntyre  v.  Orner  (1906),  166  Ind.  57,  4  L. 
R.  A.  (N.  S.)  1130,  117  Am.  St.  359;  Acts  1907,  p.  558,  §1, 
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§10465  Bums  1908.  The  statute  just  cited  forbids  the  oper- 
ation of  such  vehicles  on  any  public  highway  or  in  any  pub- 
lic place  **at  any  rate  of  speed  greater  than  is  reasonable 
and  proper,  having  regard  to  the  use  in  common  of  such 
highway  or  place,  or  so  as  to  endanger  the  life  or  limb  of 
any  person,  and  in  no  event  shall  such  motor  vehicle  be  oper- 
ated at  a  greater  rate  of  speed  than  *  *  *  twenty  (20) 
miles  an  hour  outside  *  *  *  municipalities."  The 
statute  in  all  its  provisions,  while  recognizing  the  rightful- 
ness of  such  vehicles  in  common  with  other  vehicles  on  pub- 
lic highways,  recognizes  also  the  liability  of  horses  to  be- 
come frightened  at  their  approach,  and  the  need  and  the 
duty  of  using  the  same  with  skill  and  care  in  view  of  such 

conditions  likely  to  arise.  In  the  case  before  us  there 
4.    was  some  evidence  tending  to  show  that  both  vehicles 

were  going  southward,  and  that  the  operator  of  the 
automobile  commenced  to  sound  the  horn  attached  thereto 
when  he  was  about  three  hundred  feet  behind  the  appellee's 
buggy.  Thereupon  appellee's  horse  gave  unmistakable 
evidence  of  fright,  his  movements  being  seen  plainly  by  the 
occupants  of  the  automobile.  Notwithstanding  such  indica- 
tion of  fright,  the  operator  of  the  car  caused  it  to  advance, 
and  attempted,  while  the  horse  was  manifesting  fright,  to 
pass  the  appellee,  thereby  causing  the  horse  to  become  more 
frightened  and  to  rear  and  jump  and  run  away,  as  described 
in  the  complaint.  There  was  also  evidence  from  which  the 
jury,  with  other  facts,  may  have  found  that  under  the  cir- 
cumstances it  would  have  been  reasonably  prudent  for  the 
operator  of  the  car  to  give  appellee  an  opportunity  to  reach 
the  cross-road,  a  short  distance  in  advance,  where  he  might 
have  turned  his  horse  away  from  the  cause  of  his  fright, 
and  not  to  seek  to  pass  at  the  place  where  he  overtook  the  ap- 
pellee, and  that,  under  the  circumstances  known  to  the  oper- 
ator of  the  car,  he  proceeded  at  a  rate  of  speed  greater  than 
was  reasonable  and  proper,  having  regard  to  the  use  in  com- 
mon of  the  highway  and  so  as  not  to  endanger  the  life  and 
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limb  of  the  appellee.     It  was  not  necessary  to  the  appellee's 
recovery  to  prove  that  the  car  was  as  large  as  alleged 

5.  in  the  complaint,  or  to  prove  various  other  statements 
in  the  pleading  exactly  as  alleged.  It  was  only  neces- 
sary that  the  material  allegations  be  proved.  The  jury  and 
trial  court  passed  upon  the  evidence,  and,  in  view  of  the  evi- 
dence disclosed  by  the  record,  we  cannot  say  as  a  matter  of 
law  that  the  verdict  was  not  sustained  by  sufficient  evidence 
or  was  contrary  to  law.  See  Chicago,  etc.,  R.  Co.  v.  Vanr- 
denberg  (1905),  164  Ind.  470;  Parmalee  v.  Krcgelo  (1895), 
143  Ind.  2;  Eacock  v.  State  (1907),  169  Ind.  488. 

Considering  the  second  reason  argued  for  a  new  trial,  it 
appears  that  on  the  direct  examination  of  a  witness  for  ap- 
pellants, who  was  one  of  the  occupants  of  the  automo- 

6.  bile,  counsel  for  appellants  asked,  having  reference  to 
the  appellee:     **Did  he  get  control  of  his  horse?" 

The  appellee's  objection  to  the  question  was  sustained.  It 
is  sufficient  to  say  of  this  action  of  the  court  that  the  appel- 
lants made  no  offer  stating  what  evidence  it  was  expected  to 
elicit  in  answer  to  this  question.  See  Ounder  v.  Tibbits 
(1899),  153  Ind.  591;  ChicagOy  etc.,  R.  Co.  v.  Linn  (1902), 
30  Ind.  App.  88;  Farmers,  etc.,  Ins.  Co.  v.  Yetter  (1902), 
30  Ind.  App.  187.  The  appellants  failed  for  like  reason  to 
save  for  review  the  action  of  the  court  in  sustaining  appel- 
lee's objections  to  another  question  propounded  to  this  wit^ 
ness.     "When  asked  what  the  horse  did  **when  you 

7.  came  up  alongside  of  it?"  he  answered:     **He  had 
him  under  his  control."    The  appellee's  motion  to 

strike  out  this  answer  as  being  a  conclusion  was  sustained. 
Whether  this  action  of  the  court  was  proper  in  any  event,  it 
cannot  be  regarded  as  having  injuriously  affected  the  ap- 
pellants, because,  if  erroneous,  the  ruling  was  rendered 
harmless  by  the  answers  of  the  witness  to  questions  pro- 
pounded by  counsel  for  appellants  as  follows:  **Q.  When 
the  automobile  first  came  up  alongside  the  horse  and  buggy 
what   was   the    horse    doing?     A.    When    the    automobile 
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came  aside  the  horse?  Attorney.  Yes.  Witness.  The 
horse  was  a  little  seared.  Q.  What  was  he  doing?  A. 
He  was  running  like  any  other  horse  that  was  scared,  and 
not  that  he  was  jumping.  I  did  not  say  the  horse  would  be 
jumping.  Q.  What  -was  Pacholke  doing?  A.  Holding 
the  lines."  Thus,  by  the  answers  just  given,  substantially 
the  facts  sought  to  be  elicited,  and  .by  the  court  excluded, 
were  obtained,  thereby  indicating  to  the  jury  the  degree  of 
control  which  the  appellee  had  over  his  horse. 

Appellants  also  insist  that  the  court  erred  in  giving  to 
the  jury  over  their  objection  instructions  two,  three,  five  and 
six  asked  by  appellee,  and  in  refusing  to  give  instructions 
eleven  and  twelve  asked  by  appellants. 

Referring  to  the  instructions  asked  by  appellee  and  given 
by  the  court,  the  second  instruction  contained  the  expres- 
sion, **and  [if]  you  further  find  defendants'  driver 

8.  was  far  enough  away  to  stop  his  machine  and  thus  to 
avoid  injuring  plaintiff,''  etc.,  to  which  objection  is 
made,  on  the  ground  that  it  involves  the  assumption  that  the 
defendants'  driver  injured  appellee,  and  ** tended  to  preju- 
dice the  jury  against  the  defendants,  since  it  treats  as  estab- 
lished that  which  the  jury  were  to  decide."  Looking  to  the 
answers  of  the  jury  to  the  interrogatories,  it  will  be  seen 
that,  at  the  time  the  horn  was  sounded  to  signal  to  appellee 
the  approach  of  the  automobile,  the  appellee  was  driving  at 
the  rate  of  eight  miles  an  hour  and  the  automobile  was  run- 
ning fifteen  miles  an  hour,  and  it  did  not  slacken  its  speed 
after  the  horn  was  sounded  and  before  it  reached  the  appel- 
lee's  buggy,  and  was  running  at  the  rate  of  twenty  miles  an 
hour  at  the  time  it  reached  the  side  of  the  buggy.  There- 
fore, the  instruction  did  not  deprive  appellants  of  any  ad- 
vantage because  of  the  want  of  a  proper  reference  therein 
to  the  slackening  of  speed.  The  subject  of  the  speed  was 
presented  in  another  instruction.  The  special  object  of  this 
instruction  was  the  matter  of  the  failure  of  appellee  to  sig- 
nal the  driver  of  the  automobile  to  stop,  and  to  point  out  cir- 
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CTimstances  under  which  such  failure  "would  not  excuse 
such  driver  in  going  forward  and  further  frightening  plain- 
tiff's horse,  if  you  find  he  did  go  forward  and  further 
frighten  said  horse." 

In  view  of  the  plain  statement  elsewhere  in  the  instruc- 
tions that  the  burden  was  upon  the  appellee  to  establish  the 
material  allegations  of  his  complaint  by  a  prepon- 

9.  derance  of  the  evidence  (Morgan  v.  Hoadley  [1901], 
156  Ind.  320),  it  cannot  be  supposed  that  the  jury 

would  regard  the  decision  of  the  question  as  to  appellee's  in- 
jury, by  the  negligence  of  the  appellants,  as  having  been 
taken  from  them  by  this  instruction. 

It  is  objected  that  the  third  instruction  omitted  "the  ele- 
ments of  contributory  negligence  on  the  part  of  the  plaintiff 
in  using  an  unsafe  harness."    What  was  said  in  this 

10.  instruction  was  therein  expressly  made  subject  to 
the  jury's  finding  "the  other  elements  of   the   case 

made  out  by  the  evidence  under  other  instructions  given 
yoUi "  In  another  instruction  given  at  the  request  of  the  ap- 
pellants, the  jury  was  told  that  the  care  required  of  the  ap- 
pellee "applies  to  the  buggy,  harness  and  the  horse,  as  well 
as  to  his  conduct  in  driving,  and  if  you  should  find  from  the 
evidence  that  in  any  of  these  matters  the  plaintiff  failed  to 
exercise  such  care  as  an  ordinarily  prudent  man  would  have 
exercised,  and  that  the  want  of  such  care  contributed  in  any 
degree  to  plaintiff's  injury,  then  the  plaintiff  cannot  re- 
cover." 

The  fifth  instruction,  given  at  the  instance  of  appellee,  is 

criticised  by  appellants  as  singling  out  and  discrediting  a 

particular  point  in  the  evidence  in  their  behalf.    The 

11.  statute  cited  provided  that  "in  no  event  shall  such 
motor  vehicle  be  operated"  at  a  rate  of  speed  more 

than  twenty  miles  an  hour  outside  of  municipalities.  It  was 
not  erroneous  for  the  court  to  state,  as  it  did  in  this  instruc- 
tion, the  proper  consideration  to  be  given  by  the  jury  to  the 
fact  alone,  if  found,  that  the  driver  did  not  propel  the  auto- 
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mobile  at  a  rate  of  speed  exceeding  twenty  miles  an  hour, 
when  it  approached  appellee's  horse,  explaining,  in  the  same 
connection,  correctly  the  duty  of  care  and  caution  devolving 
upon  the  driver  of  the  machine. 

The  sixth  instruction  began:    **If  you  find  from  the  evi- 
dence that  plaintiff's  horse  became  frightened  at  the  auto- 
mobile while  plaintiff  was  driving  along  the  public 

12.  road  and  using  due  care  for  his  own  safety,"  etc. 
Counsel  objected  on  the  ground  that  this  instruction 

neglects  to  inform  the  jury  what  is  meant  by  due  care,  or 
what  measure  of  care  the  law  requires  of  the  plaintiff,  and 
does  not  state  that  the  care  required  of  him  must  be  con- 
tinually exercised  up  to  the  time  of  his  injury.  Taken  in 
connection  with  other  instructions  given,  which  fully  de- 
fined negligence  and  contributory  negligence,  and  the  char- 
acter of  the  care  required  of  appellee,  the  jury  could  not 
have  been  misled  by  the  expression  so  criticised.  The  rule 
is  that  instructions  must  be  considered  as  a  whole. 

13.  Cleveland,  etc.,  K  Co.  v.  Penketh   (1901),  27  Ind. 
App.  210;  Bowman  y.  Bowman  (1899),  153  Ind.  498. 

The  eleventh  instruction,  asked  by  appellants  and  refused, 

related  to  the  fact,  if  found,  that  the  tugs  of  the  harness 

which  appellee  was  using  became  detached  from  his 

14.  buggy  arid  were  broken,  or  that  one  of  them  became 
detached  or  broken  by  reason  of  the  jumping  of  the 

horse  when  he  became  frightened  by  the  tooting  of  the  horn. 
It  was  specially  found  by  the  jury  that  one  or  both  of  the 
tugs  did  not  become  unhitched  from  the  buggy  or  broken  as 
soon  as  the  horse  started  to  run  away.  If  this  special  fact 
cannot  be  said  to  negative  the  existence  of  the  supposed  fact 
on  which  the  instruction  was  predicated,  yet  it  must  be  said 
that  the  instruction  was  faulty,  for  the  reason  that  it  wholly 
left  out  of  consideration  the  question  of  negligence  on  the 
part  of  appellee  with  reference  to  the  tugs  or  their  attach- 
ment to  the  buggy. 

The  matter  of  the  twelfth  instruction,  asked  by  appellants 
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and  refused,  relating  to  the  condition  of  appellee's  harness 
and  buggy,  was  sufficiently  covered  by  the  tenth  in- 
15.    struction  asked  by  the  appellants    and    given,    and 
therefore  the  refusal  to  give  the  one  under  consider- 
ation would  not  be  reversible  error.     We  find  no  reversible 
error. 
Judgment  affirmed. 
Boby,  C.  J.,  absent. 


Keeley  v.  Keeley. 

[No.  (JJ44.     Filed  May  15,  1908.] 

1.  Insane  Persons. — Guardianship. — Inquest. — Prosecuting  Attor- 
neys.—Dutics.—Vnder  §ai01  Bums  1J)08,  Acts  181)5,  p.  205,  §1,  It 
is  the  duty  of  the  prosecuting  attorney  to  defend  persons  alleged 
to  be  of  unsound  mind.    p.  674. 

2.  Appeal. — Right  of. — Insane  Persons. — Persons  found,  uix)n  a 
trial,  to  be  of  unsound  mind,  have  a  right  of  appeal,  but  the 
prosecuting  attorney  has  no  such  right;  and  an  appeal  taken  by 
him  will  be  dismissed,    p.  G74. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Petition  by  Alice  Keeley  to  have  Frank  Keeley  adjudged 
a  person  of  unsound  mind.  From  an  order  so  adjudging, 
the  prosecuting  attorney  appeals  (see  City  of  Indianapolis 
V.  Kerlcy,  167  Ind.  516).    Appeal  dismissed. 

Charles  L.  Tindall,  Prosecuting  Attorney,  and  James 
Bingham,  Attorney-General,  for  appellant. 

Elliott  &  Elliott  and  ^Yymond  J,  Beckett,  for  appellee. 

Per  Curiam. — On  May  4,  1907,  Alice  Keeley,  appellee, 
filed  in  the  office  of  the  clerk  of  the  Probate  Court  of  Marion 
County  a  petition  for  the  appointment  of  a  guardian  for 
Frank  Keeley,  alleging  that  he  was  a  person  of  unsound 
mind  and  incapable  of  managing  his  estate.  Whereupon  the 
clerk  of  said  court  filed  his  answer  to  said  petition  in  general 
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denial.  On  the  same  day,  upon  application  of  the  appellee, 
a  change  of  venue  from  the  county  was  granted,  and  the 
cause  sent  to  Hancock  county.  The  cause  was  submitted 
for  trial  to  a  jury,  and  a  verdict  returned,  finding  that  the 
appellant,  Frank  Keeley,  was  a  person  of  unsound  mind  and 
incapable  of  managing  his  estate.  Judgment  was  rendered  by 
the  court  in  accordance  with  said  verdict,  and  appellee,  Alice 
Keeley,  appointed  as  his  guardian.  In  due  time  Charles 
L.  Tindall,  prosecuting  attornej'^  in  and  for  the  eighth  ju- 
dicial circuit,  presented  his  motion  for  a  new  trial  of  the 
cause,  which,  over  appellee's  objection,  was  by  the  court  or- 
dered filed.  Said  motion  was  based  upon  numerous  al- 
leged erroneous  rulings  of  the  court,  which  were  duly  ex- 
cepted to.  Said  causes  were  distinctly  set  forth  in  said 
motion  for  a  new  trial,  which  was  duly  signed 
for  the  appellant  by  said  prosecuting  attorney.  There- 
after, to  wit,  on  July  1,  1907,  as  shown  by  the 
transcript,  appellant,  by  said  prosecuting  attorney,  ten- 
dered to  the  court  his  bills  of  exceptions  numbered  one,  two, 
and  three,  setting  out  the  rulings  of  the  court  upon  which 
is  predicated  the  claim  of  error,  each  of  which  bills  of  ex- 
ceptions was  duly  signed  and  sealed  by  the  court  and  or- 
dered filed  and  made  a  part  of  the  record,  and  each  of  which 
bills  of  exceptions  was  signed  and  sealed  over  the  objection 
of  appellee.  Thereupon  appellee  filed  her  verified  motion  to 
strike  said  motion  for  a  new  trial  from  the  files,  which,  in 
substance,  alleged  that  said  Alice  Keeley  was  duly  appointed 
guardian  of  the  person  and  estate  of  Frank  Keeley  on  the 

day  of ,  1907,  by  said  court  after  a 

trial  of  the  issues  before  a  jury  and  after  said  jury  had 
found  that  the  defendant  was  a  person  of  unsound  mind; 
that  said  Frank  Keeley  was  in  court  in  person  during  the 
trial  of  said  cause ;  that  the  prosecuting  attorney  would  not 
at  any  time  speak  to  said  defendant  Keeley  and  did  not  con- 
sult said  Keeley  as  to  his  defense,  and  that  Keeley  did  not 
Vol.  41—43 
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testify  in  said  cause,  and  said  prosecuting  attorney  did  not 
call  said  defendant  Frank  Keeley  upon  the  witness-stand 
during  the  trial;  that  said  Frank  Keeley  had  not  author- 
ized the  prosecuting  attorney  to  file  a  motion  for  a  new  trial, 
and  had  not  asked  him  to  act  in  his  behalf ;  that  said  Frank 
Keeley  is  a  person  of  unsound  mind,  and  is  incapable  of  di- 
recting the  prosecuting  attorney  or  any  one  else  to  take  any 
steps  in  the  prosecution  of  an  appeal  in  said  cause ;  that  he 
did  not  at  any  time  instruct  said  prosecuting  attorney  to  file 
a  motion  for  a  new  trial,  or  ask  him  to  act  in  any  way  for 
him.  Appellee  also  moved,  orally,  to  strike  from  the  files 
said  bills  of  exceptions  numbered  one,  two,  and  three.  On 
October  5,  1907,  the  court  sustained  each  of  said  motions,  to 
each  of  which  rulings  the  appellant,  by  said  prosecuting  at- 
torney, at  said  time  excepted.  On  October  19,  1907,  appel- 
lant, by  said  prosecuting  attorney,  prayed  an  appeal,  which 
was  granted,  and  the  appeal  bond  fixed  at  $200,  surety  ten- 
dered and  approved  by  the  court,  and  ninety  days  given  to 
file  said  appeal*  bond,  which  bond  was  filed  within  the  time 
given.  The  appeal  bond  was  signed  **  Frank  Keeley,  by 
Charles  L.  Tindall,  prosecuting  attorney,"  and  by  the 
American  Surety  Company. 

The  controlling  question  presented  is  whether  the  prose- 
cuting attorney  has  a  right  to  maintain  this  appeal.     It  is 
made  the  duty  of  the  prosecuting  attorney  in  pro- 

1.  ceedings  to  establish  unsoundness  of  mind  to  appear 
in  such  proceedings  for  the  person  alleged  to  be  of 

unsound  mind,  and  by  proper  defense  to  protect  the  inter- 
ests of  such  person.  §3101  Burns  1908,  Acts  1895,  p. 
205,  §1. 

The  statute  makes  no  provision  for  an  appeal  by  the  prose- 
cuting attorney,  and  we  are  cited  to  no  decision  holding  that 
such  appeal  may  be  taken.    The  prosecutor  appeared 

2.  in  the  trial  court  and  made  defense.    After  making 
such  defense,  which  will  be  presumed  to  have  been  a 

proper  one,  he  ought  not,  in  the  name  merely  of  the  defend- 
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ant,  to  be  permitted  to  prosecute  an  appeal  from  an  adverse 
judgment.     Chase  v.  Chase  (1904),  163  Ind.  178.    The  ap-  | 

peal  so  taken  is,  in  effect,  an  admission  of  the  unsoundness  | 

of  mind  of  the  defendant.  If  of  unsound  mind,  the  judg- 
ment should  stand ;  if  of  sound  mind,  the  defendant  has  the 
right,  and  is  the  only  person  having  the  right,  to  appeal 
therefrom.  In  resisting  the  petition,  the  prosecutor  dis- 
charged his  duty  as  a  sworn  oflficer  of  the  court,  and  when, 
following  the  verdict,  judgment  was  rendered  and  a  guar- 
dian appointed  for  defendant,  and  his  motion  for  a  new  trial 
stricken  from  the  files,  his  office  ended.  The  case  of  Parker 
v.  State,  ex  rel.  (1892),  133  Ind.  178,  18  L.  R.  A.  567,  is 
pertinent  as  treating  of  a  kindred  question  to  that  here 
presented.  Aa  the  record  comes  to  us,  the  defendant  is  of 
unsound  mind.  The  judge  heard  the  evidence  upon  which 
the  judgment  was  rendered ;  saw  the  defendant,  and  heard 
the  witnesses,  and  manifestly  believed  that  the  defendant 
was  a  proper  subject  for  guardianship.  He  was  as  much 
a  sworn  officer  of  the  law  as  the  prosecutor,  and  the  prose- 
cutor is  not  the  proper  person  to  ask  that  the  judgment  be 
reviewed.  In  the  interest  of  the  defendant  a  new  trial 
should  be  refused. 
Appeal  dismissed. 


BooLs  V.  Indianapolis  &  Eastern  Railway 
Company. 

[No.  6,129.    Filed  April  7,  1908.    Rehearing  denied  May  15,  1908.] 

Appeal. — Bills  of  Exceptions, — Precipe. — Clerk's  Certificate. — In- 
structions,— Exceptions. — Where  appellant's  precipe  calls  for  a 
full,  true  and  complete  transcript,  "omitting  bill  of  exceptions 
number  one,"  and  the  clerk's  certificate  shows  that  the  transcript 
contains  complete  copies  of  all  the  papers  and  entries  "except  the 
bill  of  exceptions  number  one,"  such  bill  of  exceptions  cannot  be 
deemed  a  proper  part  of  the  record,  though  it  was  apparently 
contained  in  such  transcript;  and  exc<^tions  to  instructions 
shown  therein  cannot  be  considered. 
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Prom  Henry  Circuit  Court;  Joint  M,  Morris,  Judge. 

Action  by  Frank  Bools  against  the  Indianapolis  &  Eastern 
Railway  Company.  From  a  judgment  for  defendant,  plain- 
tiflf  appeals.    Affirmed, 

Forkner  &  Forkner,  for  appellant. 

William  A.  Brown,  Binford  dk  Walker  and  W.  H.  Latta, 
for  appellee. 

Myers,  J. — This  action  was  brought  by  appellant  against 
appellee  in  the  Hancock  Circuit  Court  to  recover  damages 
for  a  personal  injury.  The  venue  was  changed  to  the 
Henry  Circuit  Court,  where  the  cause  was  submitted  to  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  appel- 
lee. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  Under  this  assignment  appellant  seeks 
to  present  for  our  consideration  certain  instructions  re- 
quested by  appellee  and  given  by  the  court,  and  a  certain  in- 
struction requested  by  appellant  and  refused  by  the  court. 
Appellee  earnestly  insists  that  no  question  pertaining  to 
these  instructions  is  properly  before  us. 

In  the  transcript  will  be  found  the  instructions  asked  by 
each  party  and  those  given  by  the  court  of  its  own  motion. 
All  appear  to  have  been  filed,  but  unless  a  certain  bill  of  ex- 
ceptions, designated  as  number  one,  can  be  said  to  have  been 
properly  included  in  the  transcript,  it  does  not  appear  that 
any  exception  was  taken  by  the  appellant  to  the  giving  or 
the  refusing  to  give  any  instructions.  Immediately  preced- 
ing the  clerk's  certificate  at  the  end  of  the  transcript  will 
be  found  a  precipe,  the  body  of  which  is  as  follows:  **The 
clerk  will  make  a  full,  true,  and  complete  transcript  of  the 
record,  judgment  and  all  papers  and  proceedings  in  the 
above-entitled  cause  for  the  purposes  of  an  appeal  to  the 
Appellate  Court,  certifying  therein  the  original  bill  of  ex- 
ceptions containing  the  evidence,  and  omitting  bill  of  excep- 
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tions  number  one.*'  The  clerk's  certificate  to  the  transcript 
certifies  **that  the  above  and  foregoing  transcript  contains  a 
full,  true  and  complete  and  correct  copies  of  all  or  the  orig- 
inal papers  and  the  entries  in  said  cause,  except  the  bill  of 
exceptions  number  one,  required  by  the  above  and  foregoing 
precipe,"  etc.  With  this  state  of  the  transcript  it  cannot  be 
said  that  the  clerk  has  certified  that  the  transcript  contains 
a  full,  true  and  correct  copy  of  the  bill  of  exceptions  or  the 
original  bill.  And  while  we  are  disposed  to  disregard  tech- 
nicalities, we  are  not  at  liberty  to  ignore  the  clerk's  certifi- 
cate to  the  transcript  thus  brought  to  our  attention.  True, 
in  the  transcript,  and  outside  of  the  bill  of  exceptions,  may 
be  found  the  instructions,  but  it  does  not  appear  that  any 
exception  to  the  action  of  the  court  pertaining  to  them  was 
saved.  This  court  is  dependent  upon  the  clerk's  certificate 
for  assurance  of  the  completeness,  truth  and  correctness  of 
the  record  on  appeal.  It  is  the  certificate  of  the  clerk  that 
gives  verity  to  the  record  on  appeal.  His  certificate  should 
authenticate  and  not  except  from  the  authentication  bills  of 
exceptions  to  which  our  attention  is  to  be  directed.  While 
it  does  not  appear  from  any  record  entry  that  the  precipe 
was  filed,  yet  the  clerk's  certificate  refers  to  and  adopts  it 
as  a  precipe,  and  this  has  been  held  to  be  a  substantial  com- 
pliance with  the  statute.  Pittsburghy  etc.,  R.  Co.  v.  Reed 
(1905),36Ind.  App.  67. 

The  record  discloses  what  purports  to  be  two  bills  of  ex- 
ceptions. The  first  is  designated  in  the  order-book  entry 
relating  to  its  filing,  and  in  the  bill  itself,  as  number  one, 
and  the  other  a  bill  containing  the  evidence.  Section  667 
Burns  1908,  Acts  1903,  p.  338,  §7,  furnishes  a  form  of  cer- 
tificate when  a  precipe  is  filed,  and  provides  that  **the  cer- 
tificate of  the  clerk  shall  be  in  substantially"  that  form. 
Even  if  we  should  regard  the  precipe  as  not  controlling  the 
clerk,  yet  his  certificate  expressly  excludes  from  among  the 
copies  and  originals  in  the  transcript  the  bill  of  exceptions 
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containing  the  instructions.    This  peculiarity  of  the  record 
pointed  out  by  appellee  prevents  this  court  from  considering 
the  exceptions  to  the  action  of  the  court  attacked  in  appel- 
lant's brief. 
Judgment  affirmed. 


Wabash  Railroad  Company  v.  Reynolds. 

[No.  0460.    Filed  May  26,  1906.] 

1.  Pleading. — Complaint, — Exhibits, — ^A  complaint  founded  upon  a 
breach  of  a  railroad  company's  rules,  which  makes  such  rules  a 
part  thereof  by  exhibit,  sufficiently  makes  such  rules  a  part  of  the 
complaint ;  but  if  the  complaint  is  not  founded  upon  a  breach  of 
such  rules,  they  form  no  part  thereof,  though  attached  as  an 
exhibit    p.  682. 

2.  Samb. — Complaint. — Conclusions, — Recitals. — In  construing  a 
complaint,  conclusions,  recitals  and  irrelevant  allegations  will  be 
disregarded,    p.  682. 

3.  Same. — Complaint. — Railroads, — Expelling  Employe  from  Hos- 
pital,— ^A  complaint  against  a  railroad  company  for  damages  for 
wrongfully  expelling  plaintiff,  an  employe,  from  its  hospital.  Is 
not  founded  upon  a  breach  of  the  rules  of  such  company,  and 
such  rules,  attached  as  an  exhibit  to  the  complaint,  cannot  be 
considered  in  aid  of  such  complaint,    p.  683. 

4.  Same. — Complaint, — Code, — Requirements. — ^The  civil  code  did 
not  change  the  common-law  rule  requiring  the  material  facts 
constituting  the  cause  of  action  to  be  directly  averred,  Inferences 
not  being  indulged  to  supply  such  facts,    p.  683. 

5.  Same. — Complaint, — Railroads. — Hospitals, — Maintenance  of. — 
A  complaint  alleging  that  defendant  railroad  company  main- 
tained, before  the  year  1900.  a  hospital  in  the  City  of  Peru,  and 
that  defendant  agreed  to  "receive  plaintiff  into  said  hospital," 
and  upon  his  being  injured  in  1903,  he  ^Vas  taken  immediately 
to  the  defendant  company's  hospital  at  Peru,"  does  not  sufficiently 
show  that  defendant  maintained  a  hospital  at  Peru  in  1903. 
p.  G83. 

6.  Same.  —  Complaint.  —  Tort, — Railroads. — Hospitals, — Expulsion 
From. — A  complaint  alleging  that  defendant  railroad  company 
maintained  a  hospital  for  Its  employes;  that,  upon  an  agreement 
with  such  employes,  it  retained  a  certain  sum  from  their  monthly 
wages  for  the  support  of  such  hospital;  that  plaintiff  was  In- 
jured in  the  company's  service,  and  was  taken  to  such  hospital ; 
that  defendant's  surgeon  examined  plaintiff's  Injuries,  and  know- 
ing that  they  were  not  healed,  wilfully  discharged  him  from 
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such  hospital,  bj'  reason  whereof  he  sustained  damages,  attempts 
to  state  an  action  in  tort  for  such  expulsion,    p.  684. 

7.  Pleading. — Complaint. — Theory. — Appeal. — The  theory  of  a  com- 
plaint adopted  at  the  trial,  will  be  adhered  to  on  appeal,    p.  G85. 

8.  Neguoence. — Elements. — Actionable  negligence  consists  in  (1) 
the  existence  of  a  duty  from  defendant  to  plaintiff,  (2)  a  breach 
of  such  duty  by  defendant,  and  (3)  resulting  damages  to  plaintiff, 
p.  G85. 

9.  Railroads. — Hospitals. — Contracts. — Breach. — Action. — ^Where  a 
railroad  company  contracted  with  its.  employe  to  care  for  him  in 
Its  hospital  during  the  time  he  might  be  disabled  because  of  in- 
juries received  in  its  service,  its  mere  failure  so  to  care  for  him 
gives  rise  to  an  action  for  a  breach  of  contract,  but  not  to  an 
action  in  tort.    p.  685. 

10.  Pleading. — Complaint. — Railroads. — Wilful  Injuries. — ^A  com- 
plaint for  damages  for  wilful  injuries  must  allege  that  defendant 
purposely  committed  the  alleged  acts  with  the  intent  to  inflict  the 
particular  injury  complained  of.    p.  686. 

From  Miami  Circuit  Court;  Robert  J.  Loveland,  Special 
Judge. 

Action  by  Daniel  C.  Reynolds  against  the  Wabash  Rail- 
road Company  and  another.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $1,500,  defendant  company  appeals.  Re- 
versed. 

Edwin  P.   Hammond,   William   V.   Stuart,   Daniel    W. 
Simms  and  Bailey  &  Cole,  for  appellant. 
F.  Z>.  Butler  and  Cox  <fc  Andrews,  for  appellee. 

Myers,  J. — Appellee  sued  appellant  and  Edward  H.  Gris- 
wold  to  recover  damages  for  his  alleged  wilful  and  wrongful 
discharge  by  appellant  from  its  hospital  at  Peru,  Indiana. 
The  defendants  separately  answered  the  complaint  in  denial. 
There  was  a  general  verdict  in  favor  of  appellee  and  against 
both  defendants  on  the  amended  fourth  paragraph  of  the 
complaint.  With  the  general  verdict  the  jury  returned 
answers  to  thirty-two  interrogatories.  A  separate  motion 
by  each  defendant  for  judgment  in  its  and  his  favor  on  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict,  was  overruled,  and  thereupon  each  of  said  defend- 
ants moved  for  judgment  in  its  and  his  favor  upon  the  state- 
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ments  in  the  pleadings  in  said  cause,  notwithstanding  the 
general  verdict  rendered  against  each  of  them.  The  motion 
of  appellant  was  overruled,  and  the  motion  of  the  defendant 
Griswold,  was  sustained.  Appellee  thereupon  moved  for 
judgment  against  appellant  and  in  his  favor  on  the  general 
verdict.  This  motion  was  sustained,  and  judgment  ren- 
dered in  favor  of  appellee  for  $1,500.  Griswold  had  judg- 
ment for  his  costs. 

By  proper  assignment  of  error  said  paragraph  of  com- 
plaint is  challenged  for  want  of  sufficient  facts  to  withstand 
a  demurrer. 

The  allegations  of  this  paragraph  in  substance  show  that 
prior  to  the  year  1900  appellant  erected  and  maintained  a 
hospital  in  the  city  of  Peru,  Indiana,  and  prior  to  that  year 
adopted  and  published  rules  relative  thereto,  which  are 
sought  to  be  made  a  part  of  said  paragraph  by  exhibit ;  that 
appellee  in  the  year  1900  was  employed  by  appellant  to  do 
certain  work,  and  while  so  in  appellant's  employ,  on  July  16, 
1903,  he  slipped  and  fell,  breaking  the  femur  of  his  right 
leg  about  one  and  one-half  inches  below  that  part  known  as 
the  great  trochanter.  **  Plaintiff  was  taken  immediately  to 
the  defendant  company's  hospital  at  Peru,  Indiana."  It  is 
also  alleged  that  appellee,  from  the  time  he  entered  appel- 
lant's service  in  the  year  1900  until  July,  1903,  paid,  and 
appellant  received  from  him,  the  sum  of  thirty-five  cents  per 
month  **in  full  for  any  and  all  medical  and  surgical  serv- 
ices which  plaintiff  should  require  during  the  time  he  re- 
mained in  the  service  of  the  defendant  company;"  that  for 
the  consideration  aforesaid  appellant  **  undertook  and  agreed 
to  receive  plaintiff  into  said  hospital  and  properly  to  treat, 
care  for,  and  render  medical  and  surgical  aid  as  required 
until  he  was  cured  or  healed,* and  in  a  condition  to  be  dis- 
charged." Said  paragraph  also  shows  that  said  Edward  H. 
Griswold  was  in  charge  of  the  hospital  and  of  ap- 
pellee while  therein,  and  did  negligently  and  carelessly 
treat  appellee's  injury,  describing  the  treatment,  and  "the 
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defendant's  surgeon,  said  Edward  H.  Griswold,  and  Dr.  H. 
W.  Morehouse,  who  represented"  appellant  in  that  behalf, 
upon  an  examination  of  appellee's  leg,  learned  that  the  same 
was  not  healed  and  would  sustain  no  weight,  and,  with  full 
knowledge  that  appellee  was  not  fully  treated  and  was  not 
cured,  said  appellant  **  wilfully,  purposely  and  wrongfully 
discharged  and  ejected  plaintiff  from  said  hospital  in  a  weak 
and  helpless  condition;"  that  after  being  so  discharged  ap- 
pellee employed  another  physician  or  surgeon,  who  advised 
and  performed  a  surgical  operation  on  his  leg,  resulting  in  a 
partial  cure,  whereby  he  was  enabled  to  walk  without  the 
use  of  crutches;  that  he  incurred  great  expense,  and  suf- 
fered great  mental  and  physical  agony  and  anguish,  etc.,  to 
his  damage  in  the  sum  of  $2,000.  Exhibit  A  referred  to  in 
said  paragraph,  so  far  as- it  is  pertinent  to  the  questions 
here  involved,  is  as  follows : 

''Rules 

of 

The  Wabash   Railroad  Company 

for  the 

Guidance  of  Employes  and  Others  in  Cases  of  Personal 
Injuries,  Deaths  and  Sickness, 

and  of 

Wabash  Employes'  Hospital  Association. 

St.  Louis,  Missouri,  November  1,  1901. 

The  employes  of  the  Wabash  Railroad  Company  hav- 
ing agreed  to  contribute  a  fund  for  the  care  of  such  of 
their  number  as  may  become  sick,  or  may  be  injured  while 
in  the  service  of  said  company,  and  for  the  erection  and 
maintenance  of  hospitals  for  the  use  of  such  sick  and 
injured,  it  is  therefore  directed,  in  order  to  facilitate  the 
collection  and  disbursement  of  such  fund,  that  a  deduc- 
tion shall  be  made  on  the  pay-rolls  of  the  company  from 
the  pay  of  each  employe  so  agreeing  to  contribute,  as 
follows : 

(1)  Where  the  pay  of  an  employe  amounts  to  $50  or 
more  per  month,  a  deduction  of  fifty  cents  will  be  made ; 
where  the  pay  of  an  employe  amounts  to  less  than  $50 
per  month,  a  deduction  of  thirty-five  cents  will  be  made. 
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The  above  deductions  will  be  made  in  all  eases  where 
the  employe  is  in  continuous  service  or  has  worked  as 
many  as  fifteen  days  in  each  month." 

Then  follow  instructions  to  employes  relative  to  their 
duty  in  case  of  disability  or  personal  injury  to  any  employe 
entitled  to  participate  in  the  benefits  of  the  hospital  associa- 
tion, continuing  as  follows : 

'*The  Wabash  Employes  Hospital 
Association. 

Rules  and  Instructions. 

Every  employe  who  has  contributed  to  the  hospital 
fund,  by  deduction  from  his  pay  or  otherwise,  is  entitled 
to  hospital  benefits  upon  presentation  of  a  certificate 
signed  .by  his  or  her  foreman,  provided  that  no  employe 
shall  be  entitled  to  care  and  treatment  within  the  hos- 
pital for  a  longer  period  of  time  than  he  or  she  has  ac- 
tually worked  for  the  company,  and  has  contributed  to 
the  hospital  fund,  and  shall  not  be  entitled  to  remain  in 
the  hospital  after  the  surgeon  in  charge  shall  have  cer- 
tified to  the  chief  surgeon  that  he  has  recovered  from 
the  disability,  on  account  of  which  he  entered  the  hos- 
pital, to  such  an  extent  as  to  render  further  medical 
and  surgical  attention  unnecessary." 

Some  of  the  defects  urged  against  this  paragraph  have 

their  support  in  the  theory  that  the  alleged  cause  of  action 

is  founded  upon  the  ** rules"  sought  to  be  made  a 

1.  part  of  the  paragraph  by  exhibit.     If  this  theory  be 
correct,  the  exhibit  is  a  part  thereof.     §368  Bums 

1908,  §362  R.  S.  1881 ;  Miller  v.  Bottenberg  (1896),  144  Ind. 
312;  Globe  Accident  Ins.  Co.  v.  Reid  (1898),  19  Ind.  App. 
203.  If  not,  the  sufficiency  of  the  pleading  must 
be  determined  without  reference  to  the  exhibit.  Marley  v. 
National  Bldg.,  etc.,  Assn.  (1902),  28  Ind.  App.  369,  and 
cases  cited;  Diggs  v.  Way  (1899),  22  Ind.  App.  617.  Look- 
ing to  the  language  employed  by  the  pleader,  and  giving  it 
the  theory  most  apparent  and  clearly  outlined  by  the 

2.  facts  stated,  and  eliminating  conclusions,  recitals  and 
irrelevant   allegations    {Oolitic   Stone   Co.  v.   Ridge 
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[1908],  169  Ind.  639;  Greenfield  Oas  Co.  v.  Trees  [1905], 
165  Ind.  209;  Seymour  Water  Co.  v.  City  of  Seymour 
[1904],  163  Ind.  120;  South  Bend,  etc.,  Plow  Co.  v.  Cissne 
[1905],  35  Ind.  App.  373),  the  material  facts  remaining  and 
directly  stated  exclude  the  conclusion  that  the  para- 

3.  graph  in  question  is  founded  upon  the  written  instru- 
ment, which  we  may  designate  as  ** rules,"  and  such 

instrument  is  not  to  be  taken  into  consideration  in  deter- 
mining the  question  of  the  sufficiency  of  the  pleading  to 
withstand  a  demurrer  for  want  of  facts. 

Cases  may  be  found  indicating  that  a  more  liberal  rule 

in  stating  a  cause  of  action  is  permitted  under  the  code  than 

at  common  law ;  but  upon  a  careful  reading  of  these 

4.  cases  it  will  be  seen  that  the  relaxation  under  the  code 
applies  to  imperfect  or  uncertain  allegations  of  fact, 

which  might  have  been  made  more  certain  on  motion.  The 
decisions  are  harmonious  on  the  question  **that  material 
facts  necessary  to  constitute  a  cause  of  action  must  be  di- 
rectly averred''  (McElwaine-Richards  Co.  v.  WaU  [1902], 
159  Ind.  557;  Malott  v.  Sample  [1905],  164  Ind.  645; 
South  Bend,  etc..  Plow  Co.  v.  Cissne,  supra;  Hay  v.  Bash 
[1906],  37  Ind.  App.  167),  and  that  a  material  fact  in  a 
complaint  cannot  be  supplied  by  inference  either  at  com- 
mon law  or  under  the  code  requiring  **a  statement  of  the 
facts  constituting  the  cause  of  action  in  plain  and  concise 
language"  (§343  Burns  1908,  §338  R.  S.  1881),  or,  as  said 
in  Island  Coal  Co.  v.  Clemmiit  (1897),  19  Ind.  App.  21,  ^*so 
]>lainly  and  concisely  worded  that  what  is  intended  may  be 
known  from  what  is  said  in  the  pleading."  Erwin  v.  Cen- 
tral Union  Tel.  Co.  (1897),  148  Ind.  365;  McElwaine-Rich- 
ards  Co.  v.  Wall,  supra;  Speeder  Cycle  Co.  v.  Teeter  (1897), 
18  Ind.  App.  474;  Corhin  Oil  Co.  v.  Scarles  (1905),  36  Ind. 
App.  215.  Therefore,  measuring  the  language  found  in  said 
paragraph  by  the  settled  rules  of  pleading,  we  are  not 

5.  permitted  to  infer  that  appellant  owned,  maintained, 
controlled  or  operated  a  hospital  during  the  year  1900 
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or  thereafter,  from  the  statements  in  the  pleading  that  be- 
fore the  year  1900  it  owned  and  operated  a  hospital  in  the 
city  of  Peru,  and  adopted  and  promulgated  rules  for  its 
government  and  for  the  admission  of  patients;  that  it 
** agreed  to  receive  plaintiff  into  said  hospital,"  referring  to 
a  hospital  maintained  by  appellant  prior  to  the  year  1900, 
or  from  the  conclusion  **that  plaintiff,  in  July,  1903,  was 
taken  immediately  to  the  defendant  company's  hospital  at 
Peru,  Indiana."  If  appellant  owned  and  operated  a  hos- 
pital prior  to  the  year  1900,  from  that  fact  it  does  not  neces- 
sarily and  positively  follow  that  it  was  engaged  in  the  same 
business  one  or  three  years  thereafter.  A  court  or  jury  may 
draw  inferences  from  evidence,  but  courts  cannot  by  infer- 
ence read  into  a  pleading  a  material  and  issuable  fact. 
Therefore,  as  against  a  demurrer  for  want  of  facts,  said 
statements  have  no  force. 

Appellee  disclaims  any  right  to  recover  in  this  action  on 
the  theory  of  malpractice.  With  this  admission,  and  elimi- 
nating the  parts  and  language  of  the  paragraph  to 
6.  which  we  have  referred,  the  most  that  can  be  said  for 
the  language  remaining  is  that  it  shows  a  contract 
whereby  appellant  was  under  a  duty  to  furnish  the  latter,  in 
case  of  sickness  or  injury,  proper  care  and  treatment  in  a 
hospital  and  all  medical  and  surgical  services  which  he 
should  require  during  the  time  he  remained  in  appellant's 
service;  that  appellee  was  injured  while  in  the  service  of 
appellant;  that  he  was  taken  to  a  hospital  and  there  re- 
ceived treatment,  but  on  whose  account  does  not  appear; 
that  **the  defendant's  surgeon,  said  Edward  H.  Griswold, 
and  Dr.  II.  W.  JMorehouse,  who  represented  the  defendant 
railroad  company,  in  that  behalf,  made  a  further  examina- 
tion of  plaintiff's  said  leg,  and  learned  from  said  examina- 
tion that  said  leg  was  not  healed,  and  with  full  knowledge 
that  the  plaintiff  was  not  fully  treated  and  was  not  cured 
said  defendant  wilfully,  purposely  and  wrongfully  dis- 
charged and  ejected  plaintiff  from  said  hospital  in  a  weak 
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and  helpless  condition."  Prom  all  that  appears  in  the 
record  in  this  case  and  briefs  of  counsel  on  both  sides,  to 
which  we  refer  {Carmel  Nat.  Gas,  etc,  Co.  v.  Small  [1898], 
150  Ind.  427),  it  is  evident  that  the  theory  of  this  action  as 
adopted  by  the  parties  in  the  trial  court  was  an  ac- 

7.  tion  in  tort,  the  wrong  being  in  the  discharge  and 
ejection  of  plaintiff  from  the  hospital.    Such  must  be 

the  theory  in  this  court.     Southern  R.  Co.  v.  Jones  (1904), 

33  Ind.  App.  333;  Lake  Erie,  etc.,  K.  Co.  v.  McFall  (1905), 

165  Ind.  574.     It  has  often  been  affirmed  that  **in  every  case 

involving  actionable  negligence,  there  are  necessarily 

8.  three  elements  essential  to  its  existence:     (1)     The 
existence  of  a  duty  on  the  part  of  the  defendant  to 

protect  the  plaintiff  from  the  injury^  of  which  he  complains ; 
(2)  a  failure  by  the  defendant  to  perform  that  duty;  (3)  an 
injury  to  the  plaintiff  from  such  failure  of  the  defendant. 
*  *  *  The  absence  of  any  one  of  these  elements  renders  a 
complaint  bad  or  the  evidence  insufficient."  Faris  v.  Ho- 
berg  (1893),  134  Ind.  269,  374,  39  Am.  St.  261.  See,  also, 
Muncie  Pulp  Co.  v.  Davis  (1904),  162  Ind.  558,  562.  In 
Flint  (&  Walling  Mfg.  Co.  v.  Beckett  (1906),  167  Ind.  491, 
it  is  said  **that  it  is  not  every  breach  of  contract  which  can 
be  counted  on  as  a  tort,  and  it  may  also  be  granted  that  if 
the  making  of  a  contract  does  not  bring  the  parties  into 
such  a  relation  that  a  common  law  obligation  exists,  no  action 
can  be  maintained  in  tort  for  an  omission  properly  to  per- 
form the  undertaking." 

Whatever  duty  the  appellant  owed  the  appellee  grew  out 

of  their  contractual  relations,  and  from  the  pleading  we  find 

no  charge  that  appellant  negligently  performed  or  re- 

9.  fused  to  perform  any  duty  enjoined  upon  it  by  that 
contract,  which  was  the  proximate  cause  of  an  injury 

to  appellee,  for  which  this  cause  of  action  is  prosecuted.  If 
appellant,  for  the  consideration  named,  agreed  to  furnish 
and  supply  appellee  with  the  services  and  benefits  as  alleged 
in  the  pleading,  and  it  failed  to  do  so,  and  appellee  was  com- 


686  APPELLATE  COURT  OP  INDIANA, 

Wabash  R.  Co.  r.  Reynolds— 41  Ind.  App.  67a 

pelled  at  his  own  expense  to  procure  the  services  which  ap- 
pellant neglected  to  furnish  him,  the  action  would  be  dam- 
ages for  the  breach  of  the  contract,  and  not  in  tort.  Flint 
&  Walling  Mfg,  Co.  v.  Beckett,  supra.  In  this  case  the  re- 
covery was  for  a  wrong,  and  the  alleged  wrong,  founded  in 
the  fact  that  appellee  was  entitled  under  his  contract  to  a 
surgical  operation,  which  by  inference  only  can  we  say  ap- 
pellant refused  him,  and  which  he  obtained  at  an  expense 
of  $500,  and  that  by  reason  of  said  operation  he  suffered 
great  mental  and  physical  agony  and  anguish,  falls  far  short 
of  stating  that  but  for  the  act  of  appellant  said  operation 
would  not  have  been  necessary  and  that  appellee  would  not 
have  suffered  the  pain  and  anguish  described  in  the  plead- 
ing. Great  stress  is  laid  on  the  fact  that  appellant  wilfully, 
purposely  and  wrongfully  ejected  appellee  from  the 

10.  hospital.  Qrant  that  appellant  in  thus  ejecting  ap- 
pellee from  the  hospital  committed  a  wrong,  what  in- 
jury did  appellant  receive  as  a  sequence  of  that  wrong!  In 
ejecting  appellee  from  the  hospital  what  injury  did  appel- 
lant intend  thereby  to  inflict  on  appellee?  The  pleaded 
facts  do  not  answer  either  of  these  questions,  and  yet,  in 
order  'Ho  be  good  as  a  complaint  for  wilful  injury,  it  should 
show  by  some  consistent  form  of  averment  that  the  injurious 
act  was  purposely  done  with  the  intent  on  the  part  of  the 
doer  to  inflict  wilfully  and  purposely  the  particular  injury 
of  which  complaint  is  made."  Ealen  v.  Terre  Haute,  eic^ 
R.  Co.  (1897),  18  Ind.  App.  202,  63  Am.  St.  343.  And  see 
Union  Traction  Co,  v.  Lowe  (1903),  31  Ind.  App.  336; 
Gregory  v.  Cleveland,  etc.,  B.  Co.  (1887),  112  Ind.  385. 
For  the  reasons  stated,  the  complaint  was  insufficient  to 
withstand*  a  demurrer  for  want  of  facts. 

Judgment  reversed. 

Roby,  J.,  absent. 
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Windfall  Natural  Gas,  Mining  &  Oil  Company 
ET  AL.  V.  Roe. 

[No.  6,186.     Filed  May  20,  1908.] 

1.  Mechanics'  Liens. — Notice. — Sufficiency, — ^A  mechanic's  lien  no- 
tice, under  §8297  Bums  1908,  Acts  1889,  p.  257,  §3,  must  show 
(1)  the  amount  due,  (2)  to  whom  due,  (3)  by  whom  due,  (4)  for 
what  due,  and  (5)  such  a  description  of  the  premises  that  the 
owner  may  know  the  property  intended  to  be  charged,    p.  690. 

2.  Same. — Notice, — Evidence. — Parol  evidence  is  inadmissible  to 
correct  a  description,  void  for  uncertainty,  in  a  mechanic's  lien 
notice;  but  a  mere  defective  or  ambiguous  notice  may  be  cor- 
rected by  such  evidence,    p.  691. 

3.  Same. — Notice. — Sufficiency. — ^A  mechanic's  lien  notice  directed 
to  a  gas  company  and  all  others  concerned,  showing  that  plaintiff 
performed  work  and  furnished  material  for  the  construction 
of  a  derrick  house  situate  on  the  northwest  quarter  of  the  south- 
west quarter  of  section  nine,  creates  no  lien  upon  a  gas  well, 
situate  a  mile  distant  therefrom,  upon  land  owned  by  another 
party  with  whom  neither  plaintiff  nor  his  employer  had  any  con- 
tractual relation  whatever,  though  such  work  and  materials  were 
actually  furnished  for  such  well.    p.  691. 

4.  Pleading. — Complaint. — Mechanics'  Liens. — Notices. — Reforma- 
tion.— Allegations,  in  a  suit  to  reform  a  mechanic's  lien  notice,  - 
and  to  foreclose  such  lien,  that  plaintiff  intended  to  give  notice  of 
a  lien  on  a  gas-well  and  to  describe  same  properly,  and  that  he 
so  notified  his  attorney,  cannot  be  considered,  where  the  notice 
filed  showed  that  the  lien  was  claimed  only  upon  a  derrick  house 
situate  upon  wholly  different  land  from  that  of  the  gas-well, 
p.  695. 

5.  Mechanics'  Liens. — Foreclosure. — Parties. — Special  Findings. — 
Where  the  special  findings,  in  a  mechanic's  Hen  foreclosure  suit, 
fall  to  show  that  the  plaintiff,  or  his  employer  had  any  contract 
with,  or  authority  from,  the  owner  of  the  land  on  which  the  gas- 
well  in  question  was  sunk,  a  decree  for  the  sale  of  the  land  to 
satisfy  the  plaintiff's  lien  Is  Improi>er.    p.  695. 

6.  Same. — Description. — Variance. — Where  a  mechanic's  lien  notice 
specifies  a  certain  tract  of  land,  and  the  complaint  for  foreclosure 
describes  another,  and  the  decree  calls  for  still  another,  such 
decree  cannot  be  upheld,    p.  696. 

From  Tipton  Circuit  Court;  J.  F.  Elliott,  Judge. 

Suit  by  William  W.  Roe  against  the  Windfall  Natural 
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Gas,  Mining  &  Oil  Company,  and  others.     Prom  a  decree 
for  plaintiff,  defendants  appeal.     Reversed, 

Oifford  <&  Oifford,  for  appellants. 
J,  F,  Pyke,  for  appellee. 

Hadley,  J. — This  suit  was  instituted  against  appel- 
lants to  foreclose  a  mechanic's  lien  on  a  gas-weU,  including 
tubing  and  piping,  in  Tipton  county.  The  amended  com- 
plaint is  in  one  paragraph,  and  avers  that  the  appellant 
company  is  incorporated  under  the  laws  of  the  State  of  In- 
diana for  the  purpose  of  exploring  for  natural  gas  and  oil, 
laying  pipes  and  mains  for  the  transportation  of  the  same, 
and  obtaining  leases  and  easements  for  said  purpose;  that 
said  appellant  contracted  with  Norman  W.  Gilchrist  to  driU 
a  well  on  the  northwest  quarter  of  the  southwest  quarter  of 
section  ten,  township  twenty-two  north,  range  five  east,  in 
Tipton  county,  on  land  owned  by  Jane  Vice ;  that  appellee 
is  an  oil-well  driller  and  was  engaged  by  said  contractor  to 
drill  said  well ;  that  he  entered  upon  his  duties  on  said  well 
on  November  16,  1903,  and  continued  until  the  completion 
of  the  same  on  December  11,  1903,  working  in  all  eighteen 
days ;  that  said  well  since  its  completion  is  a  producing  gas- 
well,  and  is  attached  and  utilized  by  said  company;  that 
the  amount  due  appellee  for  said  work  is  $81,  and  that  the 
same  is  due  and  unpaid ;  that,  within  sixty  days  of  the  time 
of  completing  said  work,  appellee  filed  in  the  recorder's  of- 
fice of  Tipton  county  a  notice  in  writing  of  his  intention  to 
hold  a  mechanic 's  lien  therefor  upon  said  premises,  the  gas- 
well  thereon,  the  tubing,  piping  and  gas-well  derrick,  which 
notice  is  made  a  part  of  said  complaint  and  is  as  follows: 

**To  Windfall  Natural  Gas,  Mining  &  Oil  Company,  and 
all  others  concerned: 

You  are  hereby  notified  that  I  intend  to  hold  a  me- 
chanic's lien  on  gas- well,  tubing  and  piping  located  in 
the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion nine,  township  twenty-two,  range  five  east,  in  Tip- 
ton county,  Indiana,  as  well  as  upon  the  derrick  house 
recently  erected  thereon  by  me,  for  the  sum  of  $81,  for 
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work  and  labor  done  and  materials  furnished  by  me  in 
the  erection  and  construction  of  said  house,  which  work 
and  labor  done,  and  materials  furnished,  was  done  and 
furnished  by  me  at  your  special  instance  and  request, 
and  within  the  last  sixty  days. 

William  W.  Koe." 

The  complaint  then  avers  that  said  notice  specifies  that 
the  claim  is  for  **work  and  labor  performed  and  materia) 
furnished  in  the  erection  of  a  derrick  house;"  that  appellee 
did  not  perform  any  labor  or  furnish  any  material  in  the 
erection  of  the  derrick  house  for  appellant,  but  that  the 
work  and  labor  performed  by  him,  and  for  which  he  sought 
to  take  his  lien,  was  for  work  and  labor  performed  in  the 
construction  of  the  gas-well,  as  described,  for  appellant  com- 
pany,  but  by  mistake  he  failed  properly  to  specify  said 
fact;  that  he  did  not  discover  such  mistake  until  after  he 
had  ordered  suit  brought  to  foreclose  the  same,  and  he  asks 
to  be  permitted  to  reform  his  said  notice  in  this  respect. 
The  complaint  also  avers  that  the  notice,  by  mistake  and 
oversight  in  the  description  of  the  land,  erroneously  desig- 
nates said  section  as  section  nine,  when  it  should  have  been 
section  ten  of  the  township  and  range  set  out ;  that,  at  the 
time  of  the  drilling  of  the  gas-well  in  question,  no  gas-well 
was  being  drilled  by  said  appellant  company  in  section  nine, 
nor  has  said  company  a  gas- well  in  said  section  nine,  to  ap- 
pellee's knowledge,  and  that  the  lien  sought  to  be  foreclosed 
was  for  the  labor  and  work  performed  on  the  gas-well  in  the 
northwest  quarter  of  the  .southwest  (|uarter  of  said  section 
ten;  that  said  mistake  in  the  description  was  not  discov- 
ered until  after  the  sixty  days  had  expired  for  the  filing  of 
the  lien,  and  he  was  therefore  unable  to  correct  said  error. 
Prayer  for  judgment  against  said  appellant  for  a  foreclo- 
sure of  said  lien  on  the  gas-well,  tubing,  piping  and  fixtures, 
situated  as  last  described,  for  the  sale  of  the  interest  in  said 
real  estate  which  said  appellant  may  have,  if  any,  and  that 
said  notice  be  reformed. 
Vol.  41—44 
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To  this  complaint  each  of  said  appellants  filed  a  demurrer 
for  want  of  facts,  which  demurrer  was  overruled.  Appel- 
lant company  then  filed  a  separate  answer  in  five  para- 
graphs :  First,  general  denial ;  the  others  setting  up  afl&rm- 
ative  matters.  The  issue  was  joined  by  general  denial  to 
said  affirmative  answers,  trial  by  court,  special  findings  and 
conclusions  of  law  stated,  and  a  decree  in  rem  for  appellee  in 
the  sum  of  $87.48,  together  with  $25  attorneys'  fees,  and 
foreclosing  his  lien  and  authorizing  the  sale,  to  satisfy  said 
lien,  of  **the  gas- well,  tubing,  piping  and  gas- well  derrick, 
all  fixtures  and  attachments  thereto  belonging,  situated  on 
lot  three  in  block  one,  Fouch's  third  addition  to  the  town  of 
Windfall,  Tipton  county,  Indiana.  The  rulings  of  the 
court  upon  appellants'  demurrers  to  the  amended  complaint 
are  assigned  as  errors. 

It  is  urged  by  appellants  in  support  of  their  demurrers  to 
the  complaint  that  it  is  shown  by  the  notice  and  the  aver- 
ments in  reference  thereto  that  said  notice  was  in- 

1.  sufficient  to  establish  a  lien  upon  the  gas-well  sought 
to  be  charged  thereby.  Section  8297  Bums  1908, 
Acts  1889,  p.  257,  §3,  provides,  among  other  things,  with 
reference  to  notice  of  a  mechanic's  lien:  '*Any  description 
of  the  lot  or  land  in  the  notice  of  a  lien  will  be  sufficient  if, 
from  such  description,  or  any  reference  therein,  the  lot  or 
land  can  be  identified."  Under  this  provision  of  the  statute 
our  courts  have  gone  to  extreme  lengths  in  holding  such  no- 
tices sufficient,  it  being  laid  down  as  a  rule  that  the  notice 
is  sufficient  if  it  states  the  amount,  to  whom,  by  whom,  for 
what  due,  and  describes  the  premises  so  that  the  owner  may 
know  the  property  intended  to  be  charged.  Sifnonds  v.  Bu- 
ford  (1862),  18  Ind.  176;  Coburn  v.  Stephens  (1894),  137 
Ind.  683,  45  Am.  St.  218;  Maynard  v.  East  (1895),  13  InA 
App.  432;  Dalton  v.  Hoffman  (1893),  8  Ind.  App.  101; 
McNamee  v.  Rauck  (1891),  128  Ind.  59. 

It  is  said  in  the  case  last  cited:  ** Where  the  description 
is  so  uncertain  as  to  afford  no  reliable  clue  to  a  more  definite 
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and    correct    description,  no  lien  is  acquired;    but 

2.  where  the  description,  though  too  defective  and  insuf- 
ficient of  itself  to  identify  any  particular  tract  of 

land,  can,  nevertheless,  be  aided  by  the  introduction  of  ex- 
trinsic evidence  in  support  of  such  averments,  it  will  be 
held  to  be  sufScient  for  the  purpose  intended,  and  a  true 
description  will  be  supplied  at  the  hearing.  •  •  •  But 
when  the  description  is  void  for  uncertainty  on  its  face, 
parol  evidence  is  inadmissible  to  remedy  the  defect.  Hun- 
ger V.  Oreen  [1863],  20  Ind.  38.  The  principle  drawn  from 
the  authorities  seems  to  be  this:  That  a  description  in  a 
notice  of  lien  cannot  be  supplied  by  oral  evidence,  but  that 
an  ambiguity  may  be  explained  and  the  premises  identified.'* 
The  notice  in  the  present  case,  on  its  face,  is  neither  am- 
biguous, uncertain  nor  indefinite  in  any  matter,  so  far  as 
it  seeks  to  hold  a  lien  on  the  derrick  house;  but  by 

3.  the  averments  of  the  complaint  it  is  shown  that  it  is 
erroneous  in  every  particular  except  as  to  the  amount 

claimed.  From  the  notice,  anyone  reading  the  same  would 
understand  that  the  appellant  company  was  indebted  to  ap- 
-peUee  in  the  amount  mentioned  under  a  contract  between 
appellant  company  and  appellee ;  that  this  indebtedness  was 
incurred  by  virtue  of  labor  and  materials  furnished  under 
such  contract  in  the  construction  of  a  derrick  house  on  the 
premises  therein  described.  By  the  averments  of  the  com- 
plaint appellee  shows  that  appellant  company  is  not  indebted 
to  him  for  any  sum  on  any  contract;  that  he  never  per- 
formed any  labor  on  any  derrick  house  for  appellant,  either 
directly  or  indirectly ;  that  he  does  not  claim  a  lien  for  labor 
or  materials  furnished  in  the  construction  of  a  derrick 
house,  but  for  labor  and  materials  furnished  in  the  construc- 
tion of  a  gas-well ;  that  he  does  not  claim  his  lien  for  labor 
and  materials  furnished  in  the  construction  of  anything  on 
the  premises  described  in  the  notice,  but  his  claim  is  for  labor 
and  materials  used  in  the  construction  of  a  gas-well  on  prem- 
ises a  mile  distant  from  those  described  in  the  notice ;  that 
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his  claim  for  such  labor  and  materials  is  not  under  a  con- 
tract with  appellant  company,  but  under  a  contract  with  an- 
other party  who  put  down  gas-wells  under  a  contract  with 
appellant  company.  The  notice  nowhere  states  that  the  gas- 
well  or  derrick  house  therein  described  belongs  to  appellant 
company,  or  is  upon  land  belonging  to  it.  The  averments  of 
the  complaint  show  that  the  well  sought  to  be  charged  was 
upon  land  belonging  to  Jane  Vice,  and  there  is  no  averment 
in  the  complaint  or  statement  in  the  notice  showing  what 
right  or  interest  the  appellant  company  had  in  said  gas-well, 
derrick  house  or  said  land.  Prom  an\i;hing  that  is  here 
shown,  we  cannot  know  that  appellant  company  had  any 
right  to  order  a  gas-well  constructed  upon  the  premises 
sought  to  be  charged,  or  is  claiming  any  such  right.  From 
the  averments  of  the  complaint  it  is  shown  that  appellant 
company  is  engaged  in  the  business  of  putting  down  gas- 
wells  and  exploring  for  gas  and  oil.  How  many  wells  it  has 
m  that  vicinity  is  not  shown.  It  is  averred  that  appellant 
company  was  not  constructing  a  gas-well  on  the  premises 
described  in  the  notice  at  the  time  the  labor  in  question  was 
performed.  It  is  not  directly  averred  that  appellant  com- 
pany did  not  have  a  gas-well  on  the  premises  described  in 
the  notice,  or  that  appellee  did  not  put  down  other  gas-wells 
for  the  appellant  company  in  that  locality.  Under  this  state 
of  facts  it  seems  clear  that  appellee  does  not  exhibit  a  notice 
sufficient  to  create  a  lien  on  any  property.  The  notice  it 
gave  to  the  appellant  company  was  that  a  man  by  the  name 
of  Roe,  with  whom  the  appellant  company  had  never  had 
any  dealings,  was  claiming  a  lien  for  $81  on  a  gas- well  and 
derrick  house  that  had  never  been  constructed  by  anybody, 
anywhere,  for  labor  and  materials  furnished  in  erecting 
such  derrick  house  under  a  contract,  which  said  company 
knew  had  never  been  made,  on  land  not  designated  as  be- 
longing to  appellant  company,  but  specifically  described  as 
being  the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion nine,  township  twenty-two  north,  range  five  east 
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If  appellant  company  had  a  gas-well  and  derrick  house 
on  the  lands  thus  described,  this  was  notice  that  at  least  the 
derrick  house  was  subject  to  the  lien  therein  described.  In 
such  case  a  lien  could  not  be  held  on  a  well  in  another  sec- 
tion, since  there  is  no  suggestion  in  the  notice  that  such 
other  well  was  intended.  If  it  had  no  gas-well  or  derrick 
house  on  said  land,  then  all  it  could  know  was  that  somebody 
had  made  a  mistake  either  in  directing  the  notice  to  it,  or  in 
the  description  of  the  land,  or  both.  But  there  is  not  a 
hint  or  suggestion  in  the  notice  to  enable  the  party  sought 
to  be  held  to  determine  wherein  the  notice  is  erroneous,  and 
discover  whose  or  what  property  was  actually  intended  to 
be  held  under  the  lien.  There  is  not  a  reference  therein 
that  would  identify  the  derrick  house  or  gas-well  described 
with  a  gas- well  located  on  the  land  of  Jane  Vice  in  the  north- 
west quarter  of  the  southwest  quarter  of  section  ten,  town- 
ship twenty-two  north,  range  five  east,  or  with  a  gas-well,  as 
the  court  decreed,  on  lot  three,  block  one,  Pouch's  third  addi- 
tion to  the  town  of  Windfall.  While  we  recognize  the  lib- 
erality with  which  such  notices  should  be  construed,  yet 
there  is  a  clear  distinction  between  descriptions  which  are 
radically  and  incurably  uncertain,  and  those  which  by  refer- 
ences therein  may  be  made  certain.  White  v.  Stanton 
(1887),  111  Ind.  540.  And,  as  we  have  heretofore  shown, 
courts  cannot  supply  a  new  description  in  a  notice,  nor  lay 
its  hands  upon  property  not  described  therein,  unless  such 
notice  gives  some  reliable  clue  sufficient  to  enable  a  party 
familiar  with  the  locality  to  identify  the  premises,  intended 
to  be  described,  with  reasonable  certainty,  to  the  exclusion  of 
others.  White  v.  Stanton,  supra;  McNamee  v.  Rauck, 
supra. 

The  case  last  cited  is  as  strong  a  case  for  appellee  as  any 
case  we  have  discovered;  but  the  basis  of  the  decision  in 
that  case  marks  the  distinction  between  this  case  and  others 
of  like  character  in  this  State.  In  that  case  the  contractor 
gave  notice  of  a  lien  on  a  certain  quarter  section  in  Wayne 
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county,  **and  on  the  house  thereon  situate,  for  the  sum  of 
$1,000  due  me  this  day  from  you  for  the  building  of  said 
house  and  the  furnishing  of  material  thereof  by  me,  at  your 

request,  which  said  work  was  furnished  on  the day 

of ,  1888.     This  14th  day  of  January,  1888."    It 

was  contended  that  this  notice  was  insu£Scient  for  the  rea- 
son that  it  gave  an  impossible  section  in  Wayne  county,  thus 
showing  on  its  face  that  it  was  erroneous.  The  court  decid- 
ing the  case  uses  this  language:  ''By  rejecting  then  the 
false  description,  we  have  the  lands  described  by  township, 
range  and  county.  This  would  not  be  a  suflScient  descrip- 
tion, but  the  statute  says  that  if  from  'any  reference'  in  the 
notice  the  land  can  be  identified  it  will  be  sufficient.  The 
notice  refers  to  the  land,  upon  which  the  lien  was  to  be  held, 
as  that  upon  which  the  house  was  situate  which  was  built  by 
the  appellant  for  the  owner  at  her  request,  for  which  build- 
ing and  the  material  furnished  therefor,  she  owed  him 
$1,000.  Giving  also  the  date  when  the  work  was  performed. 
•  *  •  It  appears  also  from  the  complaint  that  no  other 
property  answers  the  description  in  the  notice,  which  is  said 
to  aid  what  might  otherwise  be  an  insufficient  description." 
The  notice  was  therefore  held  to  be  suflBcient. 

If  the  notice  in  this  case  had  referred  to  the  well  as  the 
well  contracted  for  by  Norman  Gilchrist,  and  it  had  been 
shown  that  Gilchrist  had  contracted  for  only  one  well,  or 
had  it  been  described  as  the  well  constructed  under  contract 
with  Norman  Gilchrist  on  th^  Jane  Vice  farm,  and  it  ap- 
peared that  Gilchrist  had  put  down  only  one  well  on  said 
farm,  a  different  question  would  be  presented;  but  there 
is  nothing  in  the  notice  to  distinguish  the  well  sought  to  be 
charged  from  any  other  well  in  Tipton  county.  To  hold 
that  such  a  notice,  under  the  averments  of  the  complaint  as 
here  made,  aflfixed  a  lien  upon  the  property  here  sought  to  be 
charged  would  be  creating  a  new  notice  and  a  lien  that  was 
never  established.     Appellee  seeks  to  excuse  his  failure  to 
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give  a  proper  notice  by  alleging  that  he  intended  to 

4.  give  notice  of  a  lien  on  the  gas-well  and  fixtures  for 
work  and  labor  on  said  gas-well  and  properly  to  de- 
scribe the  same;  and  that  he  instructed  his  attorney  so 
to  prepare  the  notice.  Such  allegations  can  have  no  rele- 
vancy to  the  question.  The  question  being,  was  a  proper  no- 
tice given  f  Not  whether  a  proper  one  was  attempted  or  in- 
tended to  be  given.  If  the  notice  is  insufficient  to  create  a 
lien,  it  is  immaterial  to  whose  fault  such  insufficiency  is  at- 
tributable, unless  it  be  that  of  the  party  sought  to  be  charged. 
A  lien  cannot  be  acquired  by  intention,  implication  or  infer- 
ence. It  can  only  be  acquired  by  actually  giving  the  statu- 
tory notice  in  the  statutory  way.  Bamett  v.  Stevens 
(1896),  16  Ind.  App.  420. 

It  is  evident  that  the  cause  should  be  reversed  upon  the 

ruling  of  the  court  on  the  exceptions  of  appellants  to  the 

conclusion  of  law,  the  same  being  erroneous  upon  the 

5.  facts  found.     The  conclusion  is  **that  appellee  is  en- 
titled to  a  foreclosure  of  his  lien  and  a  sale  of  the  real 

estate  therein  described."  There  is  nothing  in  the  special 
findings  that  shows  any  lien  upon  any  real  estate  whatever, 
the  findings  being  that  Jane  Vice  was  the  owner  of  the  land 
upon  which  said  well  was  located,  that  appellant  company 
contracted  with  Gilchrist  to  put  down  the  well,  and  that  ap- 
pellant company  located  the  well  upon  said  land.  There  is 
no  finding  that  appellant  company  had  any  interest,  by 
lease  or  otherwise,  in  said  land,  or  authority  from  the  owner 
so  to  locate  the  well,  or  that  the  owner  had  any  knowledge  it 
was  so  located  or  constructed.  So  far  as  the  findings  show, 
it  may  have  been  so  located  by  appellant  company  by  mis- 
take or  as  a  mere  volunteer,  and  without  leave  or  license 
from  the  owner.  In  such  case  no  lien  could  be  had  on  said 
real  estate.  McCarty  v.  Burnet  (1882),  84  Ind.  23;  Hop- 
kins V.  Hudson  (1886),  107  Ind.  191. 
Also  the  decree  of  the  court  is  for  the  foreclosure  of  the 
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lien  on  the  well,  piping  and  tubing  located  on  lot  three,  in 
block    one,  Fouch's    third    addition  to  the  town  of 
6.     Windfall,  Indiana.     It  is  not  shown  that  this  lot  is 
on  the  quarter  quarter  section  described  in  the  notice, 
or  the  quarter  quarter  section  in  the  corrected  description  in 
the  complaint ;   but  the  plat  of  said  addition  introduced  in 
evidence  shows  that  it  is  located  on  the  northeast  quarter  of 
the  northeast  quarter  of  section  sixteen,  township  twenty-two 
north,  range  five  east,  a  quarter  quarter  section  diflferent 
from  that  described  in  either  the  notice  or  the  complaint. 
It  thus  appears  that  appellee  filed  notice  of  a  lien  on  one 
tract,  by  his  complaint  sought  to  foreclose  said  lien  on  an- 
other tract,  and  obtained  a  decree  foreclosing  his  lien  on  a 
tract  different  from  either  of  the  two  against  which  it  had 
been  asserted. 
Judgment  reversed. 
Roby,  J.,  absent. 


Cassidy  v.  Johnson  et  al. 

[No.  6,461.     Filed  May  26,  1908.] 

1.  Pleading. — Anstccr. — Reply. — Injunction. — Diversion  of  Water- 
course.— In  a  suit  to  compel  defendants  to  remove  an  obstruction 
to  a  natural  watercourse,  the  overruling  of  a  demurrer  to  an 
answer  showing  that  plalntifl  obstructed  such  stream  and  forced 
the  water  upon  defendants,  is  harmless,  as  is  also  the  sustaining 
of  a  demurrer  to  a  reply  that  one  of  the  defendants,  prior  to 
plaintilT*s  obstructing  the  stream,  had  obstructed  such  stream, 
thus  diverting  the  water  uiwn  plaintiff,  such  facts  being  admis- 
sible under  the  general  denial  to  the  complaint    p.  699. 

2.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  009. 

3.  New  Trial. — Netrlg-Discovered  Evidence. — Cumulative. — Facta 
Subsequent  to  Trial. — In  a  suit  to, compel  defendants  to  remove 
obstructions  which  they  placed  in  a  natural  watercourse,  a  new 
trial  because  of  newly-discovered  evidence  will  not  be  granted, 
where  such  evidence  consisted  of  the  effects  of  an  ovwflow  of 
the  stream  after  the  trial,  such  evidence  being  cumulative,  and 
also  not  in  existence  at  the  time  of  the  trial,    p.  700. 
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From  Perry  Circuit  Court;  Christopher  W.  Cook,  Judge. 

Suit  by  Isabella  Cassidy  against  John  Daniel  Johnson  and 
others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

Philip  Zoercher  and  John  W.  Ewing,  for  appellant 
John  T,  Patrick  and  Oscar  C.  Minor ,  for  appellees. 

CoMSTOCK,  J. — Appellant,  Isabella  Cassidy,  as  a  land- 
owner on  a  natural  watercourse,  brought  thLs  suit  against  the 
appellees  for  a  mandatory  injunction,  praying  for  the  re- 
moval of  obstructions  placed  by  the  appellees  in  a  natural 
watercourse,  to  wit,  Sulphur  fork  of  the  Middle  fork  of  the 
Anderson  river,  which  obstructions,  it  is  alleged,  impeded 
the  natural  flow  of  the  water  and  diverted  it  upon  and  over 
the  lands  of  appellant.  Each  of  the  appellees  answered  by 
general  denial.  In  addition,  appellees  Johnson  and  Qleason 
separately  filed  second  paragraphs.  Said  second  para- 
graphs are  substantially  the  same.  We  give  the  substance 
of  appellee  GleaJson's.  It  alleges  that  at  the  time  of  the 
grievances  complained  of  he  was  the  duly  elected,  qualified 
and  acting  trustee  of  Leopold  township.  Perry  county,  Indi- 
ana, and  as  such  was  required  to  keep  general  supervision 
over  the  highways  of  said  township;  that  the  dams  com- 
plained of  by  plaintiff  were  built  in  and  across  a  public  high- 
way in  Leopold  township;  that  the  same  had  been  a  high- 
way, by  uninterrupted  use  by  the  public,  for  a  period  of 
more  than  twenty  years,  and  that  as  trustee  he  directed  the 
road  supervisor  where  said  road  was  situated  to  erect  dams 
across  said  highway,  so  as  to  make  said  highway  again  use- 
ful for  travel,  by  causing  the  same  to  fill  up  to  its  proper 
level  and  remove  the  water  therefrom,  all  of  which  plaintiff 
had  caused  by  her  wrongful  act  hereinafter  mentioned ;  that, 
prior  to  the  time  said  defendant  directed  the  construction  of 
said  dams  and  fills,  the  plaintiff,  who  was  a  riparian  land- 
owner along  the  public  stream  in  question,  and  which  said 
stream  crosses  said  road  mentioned,  and  runs  parallel  to  said 
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road  or  nearly  so,  along  her  said  land,  constructed  a  dam 
across  said  stream,  causing  the  water  to  flow  from  its  natural 
channel,  over,  into,  on  and  upon  said  public  highway,  com- 
pletely changing  the  channel  of  said  stream  from  the  couise 
and  bed  in  which  it  had  continuously  flowed  for  more  than 
twenty  years,  causing  said  public  highway  to  become  at  all 
times  obstructed  by  the  flow  of  water,  washing  away  the  soil 
from  the  same,  and  making  it  miry  and  muddy. 

Plaintiff's  separate  demurrer  to  said  paragraph  was  over- 
ruled, and  she  replied  in  two  paragraphs — ^first  a  general 
deniaL  Said  second  paragraph  of  reply  alleges  that,  pre- 
vious to  the  construction  of  the  dam  across  said  stream  by 
the  plaintiff,  complained  of  by  said  defendants  in  their  sec- 
ond paragraph  of  answer,  the  defendant  David  C.  Morris 
erected  a  dam  to  divert  the  flow  of  water  from  said  branch 
from  its  natural  course,  and  turned  the  water  upon  the  land 
of  said  plaintiff,  which  dam  so  erected  did  divert  the  water 
from  its  natural  course,  and  turned  the  same  in  and  upon 
the  lands  of  said  plaintiff ;  that,  in  order  to  stop  the  water 
from  passing  over  her  said  lands,  and  force  the  same  into  its 
original  channel,  the  plaintiff  did  erect  a  dam  on  her  prem- 
ises to  keep  the  water  in  its  natural  watercourse,  and  cause 
the  same  to  run  within  the  banks  of  said  stream ;  that  plain- 
tiff did  not  at  any  time  divert  the  water  out  of  its  natural 
and  original  course.  Defendants'  demurrer  to  said  second 
paragraph  of  reply  was  sustained,  and  upon  the  trial  the 
court  found  for  the  defendants  and  rendered  judgment  in 
their  favor.  Plaintiff's  motion  for  a  new  trial,  for  the  rea- 
sons (1)  that  the  decision  of  the  court  is  not  sustained  by 
suflScient  evidence,  (2)  that  the  decision  of  the  court  is  con- 
trary to  law,  and  (3)  the  plaintiff  has  since  the  trial  dis- 
covered evidence  material  to  her  action  as  shown  by  affidavit 
hereto  attached  and  made  a  part  hereof,  was  overruled. 

The  assignment  of  errors  challenges  the  action  of  the  court 
in  overruling  plaintiff's  demurrer  to  the  second  paragraph 
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of  the  separate  answer  of  the  defendants,  and  in  over- 

1.  ruling  plaintiff's  motion  for  a  new  trial.     The  issue 
raised  by  the  complaint  and  general  denial  thereto,  by 

the  second  paragraph  of  answer  and  denial  thereto,  and  the 
second  paragraph  of  reply,  was,  whether  the  stream  in  con- 
troversy had  been  diverted  from  its  natural  course,  and,  if 
so,  by  whom.  The  second  paragraph  of  answer  admits  the 
erection  of  the  two  dams,  but  says  that  they  became  neces- 
sary because  of  the  erection  by  the  plaintiff  of  the  dam  de- 
scribed in  the  second  paragraph  of  answer.  The  reply,  ad- 
mitting the  erection  of  the  dam  as  charged  by  defendants, 
says  that  plaintiff  did  so  because  defendant  Morris  erected 
a  dam  prior  to  that  time  and  diverted  the  flow  of  water  from 
its  natural  course  and  on  to  her  land.  Plaintiff,  by  mecuis 
of  the  dam,  as  charged  in  the  second  paragraph  of  answer, 
diverted  the  water  from  its  natural  course.  The  construc- 
tion of  another  dam  by  some  one  else  was  no  justification. 
She  had  the  right  to  protect  her  own  land,  but  not  by  divert- 
ing the  water  from  its  natural  channel  to  the  injury  of  the 
public  or  to  another.  The  issue  was  not  changed  by  the  al- 
legations of  either  the  second  paragraph  of  answer  or  second 
paragraph  of  reply.  There  was  no  reversible  error  in  sus- 
taining the  demurrer  to  said  paragraph  of  reply,  nor  would 
there  have  been  reversible  error  in  sustaining  a  demurrer  to 
said  second  paragraph  of  answer. 

There  is  in  the  evidence  such  conflict  as  usually  occurs 

when  the  changing  channel  of  a  small  stream  is  questioned, 

but  there  is  ample  evidence  to  support  the  finding 

2.  and  judgment  of  the  court.    We  are  asked  to  weigh 
the  evidence  under  section  eight  of  the  act  concerning 

proceedings  in  civil  procedure,  approved  March  9,  1903. 
Acts  1903,  p.  338,  §698  Bums  1908.  In  Parkison  v.  Thomp- 
son  (1905),  164  Ind.  609,  the  Supreme  Court  say,  in  speak- 
ing of  said  act,  in  reference  to  weighing  testimony:  **We 
must  consider  and  give  effect  to  all  inferences  and  impres- 
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sions  that  might  have  been  reasonably  deduced  by  the  trial 
judge  by  reason  of  the  fact  that  he  saw  and  heard  the  wit- 
nesses testify,  and  had  the  opportunity,  by  personal  observa- 
tion, to  discover  any  signs  of  truth  or  falsehood  in  respect 
to  their  testimony.  In  a  case  where  a  question  of  fact  or 
facts  depends  upon  oral  testimony  for  support,  and  there  is 
a  substantial  conflict  in  the  oral  evidence,  under  such  circum- 
stances, we  will  not  undertake  to  reconcile  the  conflicting 
evidence,  for  it  must  be  obvious  from  the  position  which  we 
occupy  that  to  endeavor  to  do  so  would  be  virtually  useless. 
Were  we  to  attempt,  under  the  circumstances  to  reconcile 
and  weigh  the  evidence,  and  interpose  our  judgment  in  the 
case  for  that  of  the  lower  court,  great  injustice  might  re- 
sult." We  give  the  foregoing  in  answer  to  the  request  to 
weigh  the  evidence. 

The  part  of  the  motion  for  a  new  j;rial,  based  upon  newly- 
discovered  evidence,  is  supported  by  the  affidavit  of  appel- 
lant herein,  and  is,  that  since  the  trial  of  the  cause  the 
3.  heavy  rains  during  the  month  of  May,  1905,  caused 
the  water  of  Sulphur  fork  of  Anderson  river  to  over- 
flow the  land  of  appellant,  and  that  logs  and  drifts  were 
carried  on  said  lands  by  reason  of  the  obstructions  com- 
plained of  in  her  complaint.  That  prior  to  said  trial,  and 
since  said  obstructions  complained  of  were  placed  in  said 
natural  watercourse,  the  water  had  not  reached  such  height 
and  appellant  could  not  furnish  said  testimony  at  the  trial 
of  said  cause,  but  since,  on  account  of  the  heavy  rains,  the 
water  did  cause  damage  and  injury  to  this  affiant  on  account 
of  said  obstruction  so  placed,  and  that  she  can  prove  this  by 
her  own  testimony  and  that  of  Henry  Mitchell  and  Mary 
Cassidy,  and  that  the  drift  still  remains  there.  For  at  least 
two  reajsons  the  court  did  not  err  in  this  ruling:  (1)  The 
evidence  is  cumulative;  (2)  it  is  sought  to  introduce  evi- 
dence which  was  not  in  existence  at  the  time  of  the  trial. 
Newly-discovered  evidence  is  evidence  in  existence  at  the 
time  of  the  trial,  but  which  could  not,  by  reasonable  dili- 
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gence,  have  been  procured.  The  particular  facts  sought  to 
be  proved  in  this  instance  were  not  in  existence  at  the  time 
of  the  trial.    We  find  no  reversible  error. 

Judgment  aflBrmed. 

Roby,  J.,  absent. 


Grand  Rapids  &  Indiana  Railway  Company 
V.  King. 

[No.  6,093.     Filed  February  20,  1J)08.     Mandate  modified  May  26, 

1908.  J 

1.  Appeal. — Briefs. — Where  appellant's  brief  sets  out  the  sub- 
stance of  the  questioned  paragraph  of  complaint  and  states  that 
a  demurrer  thereto  was  overruled,  the  Appellate  Court  may,  on 
appeal,  consider  the  sufficiency  of  the  facts  stated  in  such  para- 
graph,   p.  703. 

2.  Railroads.  —  Detectives,  —  Authority.  —  Inferences. — ^The  mere 
fact  that  a  railroad  company  employed  a  certain  person  as  a 
detective  does  not  imply  that  such  person  had  authority  to  make 
arrests,    p.  704. 

3.  Pleading.  —  Complaint.  —  Railroads. — Detectives. — Authority  to 
Arrest. — Agency. — A  complaint  alleging  that  defendant  railroad 
company  employed  a  detective  and  authorized  him  to  arrest  all 
persons  who  had  stolen  any  of  such  company's  property ;  that  said 
detective  while  so  acting,  and  within  the  scoiw  of  his  employment, 
and  without  a  warrant  or  any  authority  at  law,  unlawfully  as- 
saulted and  imprisoned  plaintiff,  sufficiently  shows  that  such  de- 
tective was  acting  as  defendant's  agent  in  the  commission  of  such 
acts.    p.  704. 

4.  Appeal. — Briefs. — Evidence. — Where  appellee  supplies  the  evi- 
dence omitted  from  appellant's  brief,  the  sufficiency  of  the  evi- 
dence will  be  considered,    p.  705. 

5.  Railroads. — Detectives. — Authority. — Question  for  Jury. — ^^4*- 
sault. — False  Imprisonment. — Where  the  evidence  showed  that  de- 
fendant railroad  company's  detective  was  ordered  to  investigate 
a  supposed  theft  of  money  from  one  of  its  depots;  that  he  sus- 
pecteil  plaintiff  of  the  crime,  and  arrosto<l  him.  as.<^aulted  him, 
took  him  before  a  magistrate  and  had  him  committe<l  to  Jail,  re- 
leasing him  a  little  later  upon  ascertaining  that  no  theft  had 
been  committed,  the  question  whether  the  company  authorized 
such  arrest  was  for  the  Jury.    pp.  705,  707. 
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«.  Tbial. — Qen^al  Verdict. — Effect, — Appeal, — A  general  verdict 
for  plaintiff  Is  a  finding,  In  his  favor,  on  all  of  the  allegations  of 
his  complaint,  and  such  verdict  will  not  be  disturbed,  on  appeal, 
where  there  is  evidence  from  which  an  inference  supporting  such 
verdict  may  reasonably  be  drawn,    p.  706. 

7.  WoBDs  AND  Phrases. — "Detective,** — A  "detective"  is  an  officer 
whose  duty  it  is  to  detect  crimes  and  apprehend  the  criminals, 
p.  706. 

8.  Criminal  Law. — Felonies. — Arrest, — Process. — Damoffes. — ^Any 
person  may  arrest  a  felon  without  a  warrant;  but  if  he  wrong- 
fully arrests  an  innocent  person,  he  is  liable  in  an  action  for 
damages,    p.  707. 

9.  Tbial. — Instructions, — False  Imprisonment, — Burden  of  Proof, — 
An  instruction,  in  an  action  for  false  imprisonment,  that  if  plain- 
tiff was  imprisoned,  the  presumption  is  that  it  was  illegal,  and 
that  the  burden  of  showing  it  to  be  legal  is  upon  defendant,  is 
correct    p.  707. 

10.  Appeal. — Instructions, — How  Made  Part  of  Record, — Instruc- 
tions may  be  made  a  part  of  the  record  under  $561  Bums  1908. 
Acts  1907,  p.  652,  or  under  §§558,  cl.  6,  560  Burns  1908,  S§533,  535 
R.  S.  1881,  in  which  latter  case  the  indorsement  on  the  margin  of 
the  instruction  excepted  to  must  be  dated,    p.  708. 

11.  Same. — Briefs. — Instructions, — Where  the  questioned  instmc- 
tion  is  neither  set  out  literally,  nor  in  substance  in  the  brief  oo 
appeal,  it  will  not  be  considered,    p.  708. 

12.  Trial. — Instructions. — Misleading, — False  Imprisonment. — An 
instruction,  in  a  false  imprisonment  case,  sustained  by  the  Su- 
preme Court  decisions,  and  which  correctly  announces  the  legal 
effect  of  the  arrest  of  an  innocent  person  by  a  private  individual 
without  a  warrant,  cannot  be  held  to  be  misleading,    p.  708. 

13.  Same. — Instructions, — Inapplicable  to  Evidence. — Railroads.— 
Detectives. — Authority  to  Arrest. — An  instruction  that  a  detect- 
ive's employment  by  defendant  railroad  company  might  be  proven 
by  circumstantial  or  direct  evidence,  and  that  the  jury  might  con- 
sider the  nature  of  the  defendant's  business,  its  property,  and 
money  received  in  determining  such  question,  is  incorrect,  but 
not  reversible,  where  there  was  no  evidence  of  such  facts,    p.  706. 

14.  Same.  —  Instructions.  —  False  Imprisonment, — Railroads, — De- 
tectives,— An  instruction  that  a  railroad  company  may  employ 
agents  to  procure  the  arrest  and  prosecution  of  persons  stealing 
goods  or  money  from  such  company,  but  if  such  agents  in  the 
course  of  the  employment  assault  and  imprison  an  innocent  per- 
son, the  company  is  liable,  is  not  objectionable,    p.  709. 

15.  Same.  —  Instructions.  —  Railroads. — Detectives.  — Authority.— 
Instructions,  tendered,  stating  that  unless  the  detective  conmilt- 
ting  the  arrest  and  falsely  imprisoning  plaintiff  was  authorised 
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by  defendant  railroad  company  so  to  arrest  and  Imprison,  the 
company  would  not  be  liable,  were  correctly  refused,    p.  709. 
16.    Appeal. — Mandate. — Death, — A  mandate  of  affirmance  will  be 
modified,  where  it  appears  that  the  appellee  died  after  submission 
and  before  affirmance,    p.  710. 

From  Adams  Circuit  Court;   Richard  JSC.  Erwin,  Judge. 

Action  by  Jesse  N.  King  against  the  Grand  Rapids  and 
Indiana  Railway  Company.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $2,000,  defendant  appeals.    Affirmed. 

/.  W.  Headington,  R.  D.  Wheat  and  A,  P.  Beaty,  for  ap- 
pellant. 
Smith  &  Moran,  for  appellee. 

Myers,  J. — ^Appellee  brought  this  action  against  appellant 
to  recover  damages  for  alleged  injuries  sustained  by  him  by 
reason  of  false  imprisonment,  and  because  of  an  assault  and 
battery  perpetrated  by  appellant,  acting  by  its  servant  Jacob 
P.  Barr.  This  action  was  commenced  in  the  Jay  Circuit 
Court,  and  the  venue  was  changed  to  the  Adams  Circuit 
Court,  where  a  trial  was  had  upon  the  second  paragraph  of 
complaint,  answered  by  a  general  denial.  From  a  judgment 
in  favor  of  appellee,  appellant  appeals,  assigning  error  on 
the  ruling  of  the  court  in  overruling  its  demurrer  to  the  sec- 
ond paragraph  of  complaint,  and  in  overruling  its  motion 
for  a  new  trial. 

Appellee  insists  that  appellant  has  waived  each  of  its  as- 
signments of  error  because  of  a  failure  to  comply  with  rule 
twenty-two  of  the  Supreme  and   Appellate    Courts. 

1.  The  writer  of  appellant's  brief  evidently  gave  but 
little,  if  any,  attention  to  that  rule.  However,  the 
brief  does  contain  the  substance  of  the  second  paragraph  of 
complaint,  and,  by  inference  only,  from  the  brief  we  under- 
stand that  a  demurrer  for  want  of  facts  to  that  paragraph 
was  overruled.  By  giving  appellant  the  benefit  of  this  in- 
ference, the  question  argued  on  this  paragraph  of  complaint 
may  be  considered. 

Appellant  insists  that  the  second  paragraph  of  the  com- 
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plaint  is  defective,  for  the  reason  that  by  its  allegations 
Barr's  authority  and  the  scope  of  his  employment  by  appel- 
lant is  measured  and  his  duty  defined  by  the  word  ''detect- 
ive.'' 

The  mere  fact  that  Barr  was  a  detective  and  employed  by 
appellant  as  such  does  not  imply  that  he  had  authority  to 
make  arrests.  But  where  the  facts  appear,  as  they 
2.  do  from  the  pleading  before  us,  that  Barr  was  em- 
ployed by  appellant,  and  had  authority  from  appel- 
lant to  arrest  all  persons  who  had  purloined,  stolen  or  de- 
stroyed any  of  the  latter 's  property,  and  that  said  Barr, 
while  so  acting,  and  within  the  scope  and  line  of  his 
.  3.  employment,  and  without  a  warrant  or  without  any 
authority  at  law,  and  without  any  criminal  oflfense 
being  committed  by  appellee  within  his  view  or  presence,  un- 
lawfully, maliciously  and  by  force  seized,  arrested  and  im- 
prisoned appellee  in  the  city  prison  of  Portland,  Indiana, 
and  while  so  engaged  in  making  said  arrest  brutally  beat 
and  assaulted  appellee,  together  with  the  allegation  that  said 
seizure  and  arrest  and  imprisonment  were  caused  by  the  ap- 
pellant through  its  agents,  servants  and  detectives  while 
acting  within  the  scope  of  their  employment,  they  suflS- 
ciently  show  that  the  tortious  acts  complained  of,  and  which 
resulted  in  damage  to  appellee,  grew  out  of  appellant's  em- 
ployment of  Barr,  and  were  committed  by  the  latter  in  the 
performance  of  his  duties  in  the  furtherance  of  appellant's 
interests,  and  therefore  are  attributable  to  appellant.  And 
this  is  so  whether  the  wrongful  acts  were  authorized  by  ap- 
pellant or  not.  America}}  Express  Co,  v.  Patterson  (1881), 
73  Ind.  430;  Evafisville.  etc.,  R.  Co,  v.  McKee  (1885),  99 
Ind.  519,  50  Am.  Rep.  102;  Pennsylvania  Co.  v.  Weddle 
(1885),  100  Ind.  138;  Terre  Haute,  etc,  R.  Co.  v.  Jackson 
(1881),  81  Ind.  19;  Harness  v.  Steele  (1902;),  159  Ind.  286; 
Smith  V.  Munch  (1896),  65  Minn.  256,  68  N.  W.  19;  Johns- 
ton V.  Chicago,  etc.,  R.  Co.  (1907),  130  Wis.  492,  110  N.  W. 
424. 
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The  first  three  reasons  in  support  of  appellant's  motion 
for  a  new  trial  are  based  upon  the  insufficiency  of  the  evi- 
dence, and  were  it  not  for  the  condensed  recital  of  the 

4.  evidence  appearing  in  appellee 's  brief  no  question  de- 
pending upon  the  evidence  would  be  presented  for  re- 
view.    Chicago,  etc.,  R,  Co.  v.  Wysor  Land  Co.  (1904),  163 
Ind.  288;  Adams  v.  Betz  (1906),  167  Ind.  161.    Prom  a  re- 
cital of  the  evidence,  as  found  in  appellee's  brief,  it  appears 

that  Barr,  on,  and  for  sixteen  months  prior  to  Sep- 

5.  tember  27,  1904,  was  in  the  employ  of  appellant  in 
the  capacity  of  * 'special  police,"  or  **  detective,"  and 

on  that  day  a  reported  theft  of  $59  from  its  depot  at  Port- 
land, Indiana,  was  referred  to  him  for  investigation.  Pur- 
suant to  this  direction  and  instruction,  and  on  that  dc^, 
Barr  began  said  investigation,  and  from  one  of  the  depot 
agents  he  learned  that  appellee  had  been  with  the  agent  and 
around  the  depot  on  the  night  of  the  supposed  loss.  On  the 
morning  of  said  September  27,  one  of  appellant's  depot 
agents  introduced  Barr  to  appellee,  saying  that  Barr  was  a 
detective  for  the  Grand  Rapids  &  Indiana  Railway  Com- 
pany, and  was  there  investigating  the  shortage  in  the  of- 
fice. In  the  afternoon  of  the  same  day  Barr  met  appellee, 
and  after  some  conversation  said  to  him:  **Damn  you,  you 
got  that  money."  Appellee  denied  any  knowledge  of  the 
money.  Then  Barr  **told  King  that  he  would  have  to  go 
along  with  him."  Appellee  did  not  move,  and  Barr  struck 
him  in  the  face,  put  handcuffs  on  him,  took  hold  of  his  coat 
collar,  and  within  the  view  of  a  number  of  persons  passing 
along  the  street  took  appellee  to  the  mayor's  office,  and 
while  there  twice  knocked  him  down.  Barr  there  obtained 
the  keys  to  the  jail,  and  by  force  took  appellee  to  the  jail, 
put  him  in  an  iron  cell,  knocked  him  down  again,  then  closed 
the  jail  door  and  left  him.  Barr  had  no  warrant.  A  few 
minutes  after  this  occurrence  it  was  discovered  that  no  loss 
of  money  had  occurred,  and  appellee  was  released  from  cus- 
tody. 

Vol.  41—45 
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Appellant  insists  that  the  evidence  does  not  authorize  the 
finding  that  Barr  was  acting  within  the  scope  of  his  employ- 
ment when  he  made  the  arrest.  From  the  evidence  it  may 
be  said  that  Barr  was  acting  under  instructions  from  appel- 
lant to  investigate  a  supposed  felony  *'and  to  locate  the 
guilty  party/'  and  was  so  engaged  when  he  accused  appellee 
of  having  the  company's  money.  There  is  no  evidence 
showing  that  Barr  in  making  the  arrest  had  any  purpose  of 
his  own  in  view  or  any  other  motive  than  the  interest  of  ap- 
pellant. Barr  was  appellant's  servant.  He  designates  his 
employment  as  that  of  "special  police.*'  Employes  of  ap- 
pellant and  others  refer  to  him  as  appellant's  detective. 
Whether  as  special  police  or  as  a  detective  his  general  em- 
ployment afforded  him  the  opportunity  which  he  used  in 
committing  the  tortious  acts  on  appellee.  In  cases  of  this 
character  the  law  holds  the  corporation  liable  for  the  acts 
of  its  servants  committed  within  the  general  scope  of  their 
employment  (Terre  Haute,  etc,  R.  Co.  v.  Jackson,  supra); 
and  whether  committed  while  so  acting  is  ordinarily  a 
question  of  fact  for  the  jury.  Sharp  v.  Erie  R.  Co.  (1906), 
184  N.  Y.  100,  76  N.  E.  923;  Oirvin  v.  New  York,  etc.,  B. 
Co.  (1901),  166  N.  Y.  289,  59  N.  E.  921;  Ritchie  v.  WaUer 
(1893),  63  Conn.  155,  28  Atl.  29,  27  L.  R.  A.  161,  38  Am. 
St.  361.    In  this  case  the  jury's  finding  included  that 

6.  fact,  and  was  against  appellant,  and  this  finding  on 
appeal  will  not  be  disturbed,  if  from  the  evidence 

reasonable  inferences  may  be  drawn  supporting  it.  Cin- 
cinnati, etc.,  R.  Co.  V.  Madden  (1893),  134  Ind.  462;  Dela- 
ware, etc.,  Tel.  Co.  v.  Fiske  (1907),  40  Ind.  App.  348. 

Appellant  insists  that  the  evidence  establishes  the  fact 

that  Barr  was  employed  by  it  as  a  detective  only,  and  the 

scope  of  his  authority  and  duty  to  appellant  is  fixed 

7.  and  measured  by  the  word  ** detective."    That  word, 
as  commonly  understood,  is  defined  as  "one  of  a 

body  of  police  oflScers  usually  dressed  in  plain  clothes,  to 
whom  are  intrusted  the  detection  of  crimes  and  the  appre- 
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hension  of  the  offenders."    American  Diet.    **A  policeman 
whose  business  is  to  detect  rogues  by  adroitly  investigating 
their  haunts  and  habits."     Webster's  Diet     In  the  light 
of  the  definitions  given  and  all  the  evidence  dis- 
5.    closed   by   the    record    indicating   the   services    re- 
quired by  Barr,  and  the  circumstances  under  which 
the  acts  were  done,  we  cannot  say,  as  a  matter  of  law,  that 
the  jury  was  not  authorized  in  finding  that  Barr  committed 
the  wrongful  acts  as  charged  in  the  complaint  while  en- 
gaged in  the  line  of  his  employment.    Barr  says  his  duty 
to  appellant  under  his  employment  was  not  only  to  investi- 
gate crimes  affecting  appellant,  but  to  locate  the  guilty 
party.     In  this  case,  after  investigating  the  supposed  loss, 
he  evidently  concluded  that  the  money  had  been  stolen, 
and  that  appellee  was  guilty  of  the  crime.     There  is  no 
claim  that  Barr  had  any  authority  under  the  law,  not  pos- 
sessed by  a  private  citizen,  to  make  arrests.    Where 

8.  a  felony  has  been  committed  any  citizen  may  with- 
out warrant  arrest  a  person,  but  he  assumes  the  haz- 
ard of  being  sued  for  damages  for  false  imprisonment  if 
he  arrests  the  wrong  person.  Doering  v.  State  (1874),  49 
Ind.  56,  19  Am.  Rep.  669;  Golibart  v.  Sullivan  (1903),  30 
Ind.  App.  428;  People  v.  Glennon  (1902),  74  N.  Y.  Supp. 
794.  And  a  corporation  must  respond  for  the  acts  of  its 
servants  committed  in  the  line  of  their  employment. 

In  Black  v.  Marsh  (1903),  31  Ind.  App.  53,  it  is  said: 

"The  court  instructed  the  jury  to  the  effect  that  the  fact 

that  the  appellee  was  imprisoned  was  sufficient  to 

9.  raise  the  presumption  that  such  imprisonment  was 
illegal,  and  that  the  burden  of  establishing  the  con- 
trary was  upon  defendants.  There  was  no  error  in  this 
instruction.  *  Whoever  assaults  or  imprisons  another  must 
justify  himself  by  showing  specially  to  the  court  that  the 
act  was  lawful' '' 

Appellant  also  insists  that  the  court  erred  in  giving  to 
the  jury  certain  instructions  requested  by  appellee  and  in 
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refusing  to  give  instructions  tendered  by  appellant. 

10.  Appellee  makes  the  point  that  these  instructions  are 
not  in  the  record  because  not  brought  in  by  a  bill 

of  exceptions  or  by  following  Acts  1907,  p.  652,  §561  Bums 
1908.  While  it  is  true  there  was  no  attempt  to  pursue  either 
of  the  methods  mentioned,  it  does  appear  that  they  were 
made  a  part  of  the  record  under  the  provisions  of  §§558  cL 
6,  560  Bums  1908,  §§533,  535  R.  S.  1881.  The  indorse- 
ment on  the  margin  of  instruction  twelve  is  not  dated,  and 
for  that  reason  no  exception  thereto  was  saved.  MaloU  v. 
Hawkins  (1902),  159  Ind.  127;  Ayres  v.  BleviTis  (1901),  28 
Ind.  App.  101. 

An  instruction  will  not  be  considered  where  a  copy  or 

the  substance  thereof  is  not  set  out  in  the  brief  of  the  party 

assailing    it.      Cleveland^    etc.,    R.    Co.    v.    Stewart 

11.  (1903),  161  Ind.  242;  Fenn  Mut.  Life  Ins  Co.  v. 
Norcross   (1904),   163   Ind.   379,   395.     This   ruling 

eliminates  from  our  consideration  all  instructions  given  by 
the  court  to  the  jury,  except  eight,  thirteen  and  fourteen, 
and  those  tendered  by  appellant  and  refused. 

The  objection  to   instruction  eight   is  that  it  would  be 

likely  to  mislead  the  jury.    We  do  not  think  the  objection 

well  taken,  as  the  instruction  correctly  informed  the 

12.  jury  as  to  the  legal  effect  of  the  arrest  of  an  innocent 
party  by  a  private  individual  without  a  warrant,  and 

the  instruction  is  sustained  by  Doering  v.  State,  supra: 
People  V.  Glennon,  supra;  3  Elliott,  Evidence,  §2111: 
Cooley,  Torts  (2d  ed.),  *175;  Oirvin  v.  New  York,  etc.,  R. 
Co.,  supra. 

Instruction  thirteen   is  subject  to   criticism,   and  ought 

not  to  have  been  given.     The  gist  of  the  instruction,  and 

the  claim  for  it,  is  that  it  informed  the  jury  that 

13.  Barr's  employment  by  appellant  as  a  detective  might 
be  proved  by  circumstantial  or  by  direct  and  posi- 
tive testimony.     But  the  instruction  also  takes  into  account 
what  the  jury  might  find  from  the  nature  of  the  business 
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transacted  by  appellant  at  Portland,  Indiana,  the  property 
under  its  control,  and  the  sums  of  money  received,  as  tend- 
ing t6  show  the  necessity  for  the  employment  of  a  private 
detective.  There  was  no  evidence  as  to  these  facts,  and 
there  was  no  dispute  of  the  fact  that  Barr  was  in  the  era- 
ploy  of  appellant  as  special  police  or  detective  at  the  time 
the  arrest  was  made.  The  fact  that  the  arrest  was  made  by 
Barr  while  acting  within  the  line  of  his  employment  or 
within  the  scope  of  his  duty  was  denied  by  appellant. 
While  the  rule  is  that  an  instruction  must  be  within  the 
evidence  and  pertinent  to  the  issues,  the  digression  in  this 
ease  did  not,  on  the  evidence,  aflPect  the  merits  of  the 
cause  as  tried  and  determined,  and  for  that  reason  the 
judgment  will  not  be  disturbed,  although  the  instruction  is 
not  approved.    §700  Bums  1908,  §658  R.  S.  1881. 

Instruction  fourteen  is  unobjectionable  and  reads  as  fol- 
lows:   **The  court  instructs  you  that  the  defendant  in  this 
case  may  employ  agents  to  procure  the  arrest  and 

14.  prosecution  in  a  lawful  way  of  those  who  have  or  are 
supposed  to  have  stolen  money  or  goods  from  the 

company,  and  if,  in  the  course  and  scope  of  the  general 
employment  of  such  agent,  he  negligently  and  wilfully  com- 
mits an  assault  and  battery  and  falsely  imprisons  an  inno- 
cent person,  the  company  is  liable.'*  Evansville,  etc.,  R, 
Co.  V.  McKee,  supra;  Pennsylvania  Co.  v.  Weddle,  supra; 
Flora  V.  Russell  (1894),  138  Ind.  153. 

All  of  the  instructions  tendered  by  appellant  proceeded 

upon  the  theory  that,  unless  the  jury  found  that  Barr  was 

authorized  by  appellant  to  arrest  and  imprison  ap- 

15.  pellee  or  to  beat  and  strike  him,  the  finding  must  be 
in  its  favor.     There  was  no  error  in  refusing  these 

instructions.  Terre  Haute,  etc.,  R,  Co,  v.  Jackson,  supra; 
Pennsylvania  Co.  v.  Weddle,  supra;  Smith  v.  Mun^hy 
supra;  Chicago  City  R.  Co.  v.  McMahon  (1882),  103  111. 
485,  490,  42  Am.  Rep.  29 ;  Burns  v.  Glens  Falls,  etc.,  R.  Co. 
(1896),  38  N.  Y.  Supp.  856;  McKinley  v.  Chicago,  etc.,  R. 
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Co.  (1876),  44  Iowa  314,  24  Am.  Eep.  748;  American  E op- 
press Co.  V.  Patterson  (1881),  73  Ind.  430.  It  is  said  in 
Pennsylvania  Co.  v.  Weddle  (1885),  100  Ind.  138:'  "A 
corporation  is  responsible  for  the  acts  of  an  agent  per- 
formed while  engaged  in  the  discharge  of  duties  within  the 
general  scope  of  his  agency,  although  the  particular  act 
was  wilful  and  was  not  directly  authorized."  And  in 
Smith  V.  Munch  (1896),  65  Minn.  256,  68  N.  W.  19:  ''The 
fact  that  the  servant,  in  committing  the  tort,  may  have 
exceeded  his  actual  authority,  or  even  disobeyed  his  ex- 
press instructions,  does  not  alter  the  rule." 

Judgment  affirmed. 

Per  CuRiAif. — Since  the  decision  of  this  cause  on  appeal, 

and  within  the  term,  it  was  made  to  appear  that  after  its 

submission,  and  before  decision  here,  appellee  died. 

16.  It  is  therefore  ordered  that  the  judgment  be  af- 
firmed as  of  the  date  of  the  submission  of  the  cause. 


Campbell  v.  Board  of  Commissioners  of  the 
County  of  Boone, 

[No.  6,021.    Filed  January  14,  1908.] 

From  Boone  Circuit  Court ;  Samuel  R.  Artman,  Judge. 

Action  by  tlie  Board  of  Commissioners  of  the  County  of  Boone, 
against  Alexander  S.  Cambpell.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed, 

Joseph  W.  Hutchimon  and  WilUnm  A.  Ketcham,  for  appellant 
C.  M.  Zion  and  A.  J.  Shelby,  for  appellee. 

Rabb,  J. — This  case  presents  precisely  the  same  question  that  is 
presented  and  decided  iu  CnldtrcU  v.  Board,  etc.  (1908),  ante,  40, 
and  is  therefore  affirmed  for  the  reasons  set  forth  in  the  opinion  in 
that  case. 
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Greening  et  al.  v.  Kitch  et  al. 

[No.  6,065.    Filed  February  6,  1908.] 

From  St.  Joseph  Circuit  Court;  Lucius  Huhhard,  Special  Judge. 

Liquor  remonstrance  by  James  W.  Kitch  and  others.  From  a 
Judgment  for  remonstrators,  Herman  Greening  and  others  appeal. 
Afflrmed. 

W,  O.  Crahill,  Thomas  M,  Hoban  and  Talhot  d  Talbot,  for  appel- 
lants. 

Handley  d  Pyle,  F.  J.  Lewis  Meyer  and  Charles  P.  Drummond, 
for  appellees. 

Per  Cubiam. — ^The  facts  in  this  case  are  similar,  and  the  ques- 
tions presented  by  the  record  are  the  same  in  all  respects  as  the 
cases  of  Cain  v.  Allen  (1907),  las  Ind.  8,  and  Anderson  v.  Webber 
(1907),  39  Ind.  App.  443;  and  the  judgment  is  affirmed  upon  the 
authority  of  those  cases. 


Jackson,  Administrator,  v.  Hocke. 

[No.  6,739.     Filed  March  13,  1908.] 
From  Marion  Circuit  Court ;  Henry  Clay  Allen,  Judge. 

Exceptions  by  Pearlie  B.  Hocke  to  the  final  report  of  Sylvanus 
Jackson,  administrator  of  the  estate  of  William  A.  Jackson,  de- 
ceased. From  a  Judgment  against  the  administrator,  he  appeals. 
Transferred  to  the  Supreme  Court,  (For  decision  on  the  merits, 
see Ind. .) 

L.  P.  Harlan,  Harding  d  Hovey  and  O.  V.  Netcman,  for  appellant. 

Thomas  A,  Daily  and  E.  D.  Salsbury,  for  appellee. 

Peb  Cubiam.— The  six  Judges  of  the  Appellate  Court  being  equally 
divided  upon  the  determination  of  the  appeal  in  this  cause,  the 
same  is  transferred  to  the  Supreme  Court,  under  section  fifteen  of 
an  act  of  the  General  Assembly  entitled:  "An  act  concerning 
appeals,"  etc.,  approved  March  12,  1901.  Acts  1901,  p.  505,  §1399 
Bums  1908. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Wuest. 

[No.  6,293.     Filed  April  2,  1908.] 

From  Ripley  Circuit  Court;  Willard  New,  Judge. 

*  Action  by  John  Wuest  against  the  Cleveland,  Cincinnati,  Chicago 
ft  St.  Ix>ui8  Railway  Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 
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L.  J.  Hackiicij,  John  O.  CrarciLs  and  Robcrtn  <f  Cravens,  for  appel- 
lant. 
J.  H.  ConncUcy,  for  api)ellee. 

CoMSTocK,  J. — Appellee  brought  this  action  against  appellant  to 
recover  damages  alleged  to  have  been  sustained  by  him  on  accoont 
of  personal  injuries  received  by  his  infant  son  at  the  crossing  of  a 
I)ublic  highway  and  the  tracks  of  the  appellant  company. 

The  issues  were  formed  uiwn  a  third  paragraph  of  complaint 
(demurrers  having  been  sustained  to  the  first  and  second)  and,  an 
answer  In  general  denial  thereto. 

The  trial  resulted  In  a  judgment  and  verdict  In  favor  of  appellee 
in  the  sum  of  $700.  Appellant  asks  for  a  reversal  upon  the  action 
of  the  court  in  overruling  its  demurrer  for  want  of  .facts  to  the 
third  paragraph  of  complaint.  Second,  In  overruling  its  motion,  at 
the  close  of  the  evidence,  to  direct  the  jury  to  return  a  verdict  In  its 
favor.  Third,  in  overruling  appellnnt*8  motion  for  judgment  in  its 
favor  on  the  Interrogatories  and  answers  thereto.  Fourth,  in  over- 
ruling its  motion  for  a  new  trial. 

Counsel  representing,  respectively,  appellant  and  appellee,  are 
agreed  that  the  facts  in  this  case  and  the  findings  made  by  the  Jury 
in  answer  to  interrogatories,  are  practically  the  same  as  in  Cleve- 
land, etc,  R,  Co,  V.  Wuest  (lOOS),  ante,  210.  both  actions  and 
appeals  growing  out  of  the  same  accident,  the  appellee  In  said  appeal 
being  the  son  of  this  appellee. 

Upon  a  review  of  the  opinion  In  that  case,  we  are  satisfied  with 
the  result  reached,  and  in  harmony  therewith  the  judgment  in  the 
case  at  bar  is  affirmed. 


United  States  Fidelity  &  Guaranty  Company 
V.  American  Radiator  Company. 

[No.  G,44(i.     Filed  May  1,  1908.] 

From  St  Joseph  Circuit  Court;  Francis  E.  Lamhers,  Special 
Judge. 

Action  by  the  American  Radiator  Company  against  the  United 
States  Fidelity  &  Guaranty  Company.  From  a  judgment  for  plabi- 
tiff,  defendant  appeals.    Affirmed, 

Charles  Martindale,   C.   P.   DuComb   and  Anderson,  Parker  d 
Crabill,  for  appellant. 
Romlg  <€  Miller,  for  appellee. 

Watson,  J. — ^The  questions  presented  In  this  cause  are  the  same 
as  those  in  United  States  Fidelity,  ete„  Co,  v.  American  Blower 
Co.  (H)08),  ante,  620,  and  on  the  authority  thereof  the  judgment  in 
this  case  is  affirmed. 
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ABATEMENT— 

Notice  of  removal  of  obstnicrtlon,  not  necessary  where  railroad  com- 
pany obstructs  imblic  drain,  see  Uailboaos,  6 ;  Kelsay  v.  Chicago, 
etc.,  Railroad,  128,  133  (4). 

ACCIDENT— 

See  Insurance. 

ACTION— 

See  JuBisDicnoN. 

ADOPTION— 

See  Quieting  Title. 

1.  JuHsdiction.—XlTider  §§868,  870  Bums  1908,  §823  R.  S.  1881,  and 
Acts  1883,  p.  61,  the  circuit  court  of  the  county  wherein  the  adopt- 
ed child  resides  has  jurisdiction  over  proceedings  in  adoption. 

Jones  V.  Leeds,  164, 167  (3) . 

2.  Jurisdiction, — Decree, — A  decree  of  adoption  entered  in  a  suit 
therefor,  wherein  the  court  had  Jurisdiction  of  the  parties  there- 
to, is  not  void.  Jones  v.  Leeds,  164, 167  (4). 

3.  Decree, — Defects  in  Procedure, — The  status  of  an  adopted  child 
is  determined  by  tlie  decree  of  adoption ;  and  defects  in  the  proce- 
dure do  not  invalidate  such  decree.       Jones  v.  Leeds,  164, 169  (8). 

4.  Decree. — Acquiescence, — Where  a  decree  provides  that  the  hus- 
band and  wife  adopted  plaintiff*  as  their  daughter  and  the  peti- 
tion therefor  was  subscribed  and  attested  only  by  the  husband,  the 
wife  recognizing  the  validity  of  such  decree  during  her  life  and 
treating  the  plaintiff!  as  her  own  child,  equity  will  not  permit  the 
heirs  of  such  wife  to  talvC  advantage  of  errors  in  the  proceedings 
leading  up  to  such  decree  in  order  to  defeat  plalntifiTs  rights  as 
hei  r.  Jones  v.  Leeds,  164, 170  ( 10 ) . 

AGENCY— 

See  Pbincipal  and  Agent. 

ALLEYS— 

See  Municipal  Corporations. 

AMENDMENTS— 

Presumptions  of,  see  Trial,  OS. 
Of  complaint  after  trial,  see  Pleading,  12. 
Jury  may  be  resworn  after,  see  Trial.  87. 

Special  findings  may  be  deemed  aTnende<l  on  appeal,  see  Trial,  96 ; 
Radebauph  v.  Scanlan,  109,  118  (10). 
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ANSWER^ 

See  Pleading. 

APPEAL— 

Certiorari  cannot  be  used  In  the  place  of,  see  Cebtioieasi. 

Objections  not  made  before  board  of  commissioners  in  highway  case 
cannot  be  made  on  appeal,  see  Highways,  12 ;  Fancher  v.  Coffin^ 
480,  491  (3). 

I>oes  not  lie  from  mayor*s  order  revoking  liquor  license,  see  Intoxi- 
cating LiQUOBS,  1;  Ex  parte  Sherxcood,  (i42,  646  (3). 

Judgment  not  disturbed,  where  there  was  some  evidence  supporting 
it  see  New  Tbial,  4 ;  Hammond,  etc.,  Electric  R,  Co.  v.  Antonia, 
335,  344    (16). 

Theory  of  complaint  adopted  at  trial  adhered  to  on  appeal,  see 
Pleading.  5;   Wahash  R.  Co.  v.  Reynolds,  678,  685  (7). 

Only  evidence  required  to  illustrate  ruling,  necessary  in  an  appeal, 
see  Tblai^  14;  Abney  v.  Indiana,  etc.,  Traction  Co.,  53,  55  (2), 
5U  (2). 

Special  findings  may  be  deemed  amended  on,  see  Trial,  96;  Rode- 
baugh  v.  IScanlan,  109,  118  (10). 

1.  Assignment  of  Errors. — Joint. — ^A  Joint  assignment  to  be  avail- 
able, must  be  sufficient  as  to  all  Joining  therein. 

Indianapolis  St.  R.  Co.  v.  Bolin,  266, 268  (2). 

2.  Asitignment  of  Errors. — New  Trial. — Interrogatories. — Succeed^ 
ing  Street  Railroad  Company. — Where  a  street  railroad  company 
and  its  successor,  which  is  alleged  to  have  succeeded  to  the  former 
company's  liabilities,  are  sued  for  an  injury  sustained  because 
of  the  negligence  of  the  former  company,  and  both  companies 
answer  by  denial,  the  former  company's  separate  motions  for 
Judgment  on  the  answers  to  the  interrogatories,  and  for  a  new 
trial,  are  not  available  to  the  successor  company  under  a  Joint 
assignment  of  errors  on  appeal,  though  the  successor  company 
admitted  In  evidence  that  It  was  liable  Cor  the  former  company's 
negligence.  Indianapolis  St.  R.  Co.  v.  Bolin,  266, 268  (3) . 

3.  Assigmncnt  of  Errors. — Failure  to  Present  Questions. — Dismis- 
sal.— Where  the  assignment  of  errors  fails  to  present  any  ques- 
tion for  review,  the  appeal  will  be  dismissed. 

Indianapolis  St.  R.  Co.  v.  Bolin,  266, 271  (4). 

4.  Assignments  of  Errors. — Initial  Attack  on  Separate  Paragraphs 
of  Complaint. — An  assignment  of  errors  alleging  that  the  para- 
graphs of  a  complaint  severally  fall  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  presents  no  question  on  appeal, 
though  such  paragraphs  w^ere  severally  demurred  to  below  and  an 
exception  saved.  Petrie  v.  Ludwig,  310, 312  ( 1 ) . 

5.  Assignments  of  Errors. — Complaint. — Paragraphs. — Initial  At- 
tack on. — Though  each  paragraph  of  a  complaint  Is  fatally  de- 
fective, a  reversal  for  that  reason  cannot  be  ordered  where  the 
initial  attack,  on  api>eal,  Is  made  only  upon  the  separate  para- 
graphs, no  question  being  raised  as  to  the  entire  complaint 

Petrie  v.  Ludwig,  310. 312  (2). 

6.  Assignment  of  Errors. — Jurisdiction  of  Suhje-ct-Matter  and  Per- 
son.— An  assignment  on  appeal  that  the  court  had  no  Jurisdiction 
of  the  subject-matter  of  the  action  presents  no  question  of  the 
Jurisdiction  of  the  person. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 348  (1). 
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7.  Assignment  of  Errors. — Wrong  Court. — ^An  assignment  that 
there  is  ''manifest  error  in  the  record  proceedings  and  judgment 
of  the  Superior  Court  of  Marion  County  in  this  caus«" — setting 
out  same — ^presents  no  question,  where  the  record  shows  that  such 
errors,  if  any,  were  committed  by  the  Morgan  Circuit  Court,  to 
which  the  venue  had  been  changed  when  the  rulings  complained 
of  were  made    Comstock,  J.,  dissenting. 

Indianapolis  Traction,  etc.,  Co.  v.  Rickey,  610. 

8.  Right  oft  hy  Defaulting  Defendants. — ^Defendants  who  suflTered 
Jud^ent  by  default,  have  the  right  to  take  an  appeal  from  the 
Judgment  rendered.        Ifational  Surety  Co.  v.  Button,  301, 307  (8 ) . 

0.  Trial  Court  Record.^Ifotice  of  Appeal. — Statutes. — Section  GG3 
Bums  1908,  Acts  1903,  p.  338,  §3,  providing  that  all  motions  or 
pleadings  filed  shall  be  a  part  of  the  record  without  a  bill  of  ex- 
ertions, applies  only  to  such  pleadings  and  motions  properly  filed 
in  the  trial  court,  and  does  not  apply  to  a  notice  of  appeal  to  co- 
parties,  which  should  be  filed  only  with  the  court  on  appeal. 

National  Surety  Co.  v.  Button,  301, 305  (5). 

10.  BUU.  of  Exceptions. — Signing. — Where  the  judge's  certificate 
to  a  bill  of  exertions  states  that  such  bill  "is  now  received ;  ahd 
the  court  desiring  to  hold  the  same  for  inspection  and  correction, 
if  such  may  be  necessary,  slg^s  and  seals  the  same  for  this  pur- 
pose*' within  the  time  allowed  for  the  filing  thereof,  such  bill  is 
not  in  the  record,  and  questions  depending  thereon  cannot  be  - 
considered  on  appeal.  Ziegler  v.  Ziegler,  432, 433  (2) . 

11.  Bills  of  Exceptions.—Settling. — It  is  the  duty  of  the  trial  Judge 
to  settle  bills  of  exceptions;  and  his  motive  should  be  to  have 
such  bills  state  the  facts. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 56  (4). 

12.  Precipe. — Absence  of. — ^Where  there  Is  no  precipe,  or  one  not 
calling  for  a  specific  part  of  the  record.  It  is  the  duty  of  the  clerk 
to  certify  a  complete  transcript. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 57  (6). 

13.  BiUs  of  Exceptions. — Transcript. — Where  the  transcript  does 
not  show  affirmatively  when  permission  was  granted  within  which 
to  file  bills  of  exceptions,  it  will  not  be  presumed  to  have  been 
made  as  of  the  last  day  of  the  term  in  order  thus  to  bring  the 
bill,  as  filed,  into  the  record. 

Phoenix  Accident,  etc.,  Assn.  v.  Lathrop,  141, 147  (5). 

14.  Bills  of  Exceptions. — Hotv  Considered. — Where  a  second  bill  of 
exceptions  covering  the  incidents  of  the  trial  Is  filed,  it  will  l)e 
considered  as  supplementing  the  first  bill,  the  same  as  if  both 
were  contained  in  one  bill. 

United  States,  etc.,  Soc.  v.  Watson,  452, 456  (4). 

15.  BUls  of  Exceptions. — Introduction  of  Evidence. — Where  the  bill 
of  exceptions  shows  that  questions  were  asked,  objections  made 
and  overruled,  exceptions  taken,  answers  given,  motions  to  strike 
out  made  and  overruled,  and  an  excei)tion  taken,  there  is  an  af- 
firmative showing  that  the  evidence  was  introduced,  although  the 
court  remarked:  "Well,  it  has  not  been  rend  to  the  jury  yet." 
such  remark  evidently  referring  to  the  introduction  of  other  evi- 
dence. *  Nctc  York,  etc.,  R.  Co.  v.  Flynn,  501, 509  (7) . 

16.  Bills  of  Exceptions. — Precipe. — Clerk's  Certificate. — Instruc- 
tions.— Exceptions. — Where  appellant's  precipe  calls  for  a  full, 
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true  and  complete  transcript  "omitting  bill  of  exceptions  nnm- 
ber  one,"  autl  the  clerk's  certificate  shows  that  the  transcript  con- 
tains cpmplete  copies  of  all  the  papers  and  entries  "exc^t  the 
bill  of  exceptions  number  one."  such  bill  of  exceptions  cannot  be 
deenie<l  a  proper  jiart  of  the  record,  though  It  was  apparently 
contained  in  such  transcript ;  and  exceptions  to  instructions  shown 
therein  cannot  be  considered. 

BooU  v.  Indianapolis,  etc,  R.  Co,,  675. 

17.  Briefs. — Waiver, — Alleged  errors  not  discussed  are  waived. 

Ayers  v.  IJohhs,  57(5,  577  (1). 

Fanchcr  v.  Coffin.  489,  490  (1). 

Toicfi  of  North  Judson  v.  Lighicap,  565,  566  (1). 

Oglebay  v.  Tippecanoe  Loan,  etc,  Co,,  481,  484  (2). 

City  of  Whiting  v.  Eagan.  377,  378  (2). 

Banta  v.  iSmith,  364,  366  (1). 

18.  Briefs, — Where  appellant's  brief  sets  out  the  substance  of  the 
questioned  paragraph  of  complaint  and  states  that  a  demurrer 
thereto  was  overruled,  the  Appellate  Court  may,  on  appeal,  con- 
sider the  sufficiency  of  the  facts  stated  in  such  paragraph. 

Grand  Rapids,  etc,  R,  Co,  v.  King,  701, 703  (1). 

19.  Briefs, — Evidence, — Where  appellee  supplies  the  evidence  omit- 
ted from  api)ellant*s  brief,  the  sufficiency  of  the  evidence  will  be 
considered.  Grand  Rapids,  etc,  R,  Co,  v.  King,  701, 705  (4). 

20.  Briefs, — Instructions, — Where  the  questioned  instruction  is  nei- 
ther set  out  literally,  nor  in  substance,  in  the  brief  on  appeal,  it 
will  not  be  considered. 

Grand  Rapids,  etc,  R,  Co,  v.  King,  701, 708  (11). 

21.  Briefs, — AppellanVs  Omissions  Supplied  by  Appellee, — ^Where 
appellant's  brief  omits  essential  fa(*ts,  but  appellee's  brief  supplies 
same,  the  questions  may  be  considered. 

Bentley  v.  JarreU,  586, 587  (1). 

22.  Briefs, — Alleging  Errors, — Specific  rulings  of  the  trial  court 
must  be  set  out  as  the  foundation  of  any  question  on  appeal. 

Ayers  v.  Uobbs,  576. 578  (2). 

23.  Briefs, — Rules, — ^The  failure  of  appellant  to  comply  strictly 
with  Appellate  Court  rules  in  the  preparation  of  his  brief  is  not 
necessarily  fatal.  Fancher  v.  Coffin,  489, 490  (2). 

24.  Briefs. — Setting  Out  Record. — Waiver. — Error  assigned  on  the 
overruling  of  a  request  for  a  jury  trial  Is  not  waived,  where  ap- 
pellant's brief  merely  sets  out  the  request  for  such  trial  and  the 
page  and  line  of  the  bill  of  exceptions  where  such  request  is  made 
a  part  of  the  record.  Watt  v.  Barnes,  466, 468  (2). 

25.  Briefs. — An  alleged  defective  answer  will  not  be  considered  on 
appeal,  where  apl)ellant  fails  to  set  such  answer  out  In  his  brief. 

Ziegler  v.  Ziegler,  432  ( 1 ) . 

26.  Briefs. — Demurrers. — Appellant's  failure  in  the  brief,  on  ap- 
peal, to  set  out  the  demurrer,  or  the  substance  thereof,  which  he 
alleges  was  impror)erly  overruled,  constitutes  a  waiver  of  such 
alleged  error.  Miedreich  v.  Frye,  317, 318  ( 1 ) . 

27.  Briefs. — Evidence. — ^Where  It  Is  contended  that  the  decision  is 
unsupported  by  the  evidence,  tlie  appellant  must  set  out  the  evi- 
dence or  substance  thereof  in  his  brief. 

Liebole  v.  Traster,  ?78, 287  (5). 

28.  Points. — Argument. — Presumptions, — Where  instructions  are 
mentioneil  as  erroneous  In  the  "points"  of  appellant's  bcM,  tat 
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are  not  mentioned  in  the  argument,  the  c?ourt  on  appeal,  is  jus- 
tified in  treating  the  assignment  as  not  presented  seriously. 

Cleveland,  etc.,  It.  Co.  v.  Wuest,  210, 212  (2) . 

29.  Technical  Objectians  to  Record. — Complaint. — Sufficiency. — 
Where  a  cause  must  be  reversed  upon  other  grounds,  technical 
defei'ts  in  the  record,  precluding  the  questioning  of  the  complaint, 
will  not  be  considered,  and  in  the  interest  of  both  parties  upon 
another  trial,  the  sufficiency  of  the  paragraphs  of  the  complaint 
will  be  considered.  Reliance  Mfg.  Co.  v.  Langley,  175, 177  (1). 

30.  Amended  Complaint. — Demurrer  to  "Complaint.'* — A  demurrer 
to  the  "complaint,"  where  an  amended  complaint  had  been  filed 
and  which  was  the  only  complaint  in  the  record,  properly  ques- 
tions the  sufilciency  of  such  amended  complaint 

Cincinnath  etc.,  St.  R.  Co.  v.  OooA;,  227. 

31.  Initial  Attack  on  Separate  Paragraphs  of  Complaint. — ^The  dif- 
ferent paragraphs  of  a  complaint  cannot  be  separately  attacked 
for  the  first  time  on  appeal. 

Indianapolis  St.  R.  Co.  v.  Bolin,  266, 268  ( 1 ) . 

32.  Complaint. — Paragraphs. — Sustaining  Demurrer  to  One. — Facts 
Provable  Under  Another. — It  is  not  reversible  error  to  sustain 
a  demurrer  to  a  paragraph  of  complaint  whose  facts  are  provable 
under  another  paragraph. 

National  Cash  Reg.  Co.  v.  Price,  274, 276  (2) . 

33.  Merits. — Damages. — Where  an  unmeritorious  appeal  is  taken, 
the  court,  on  appeal,  may  assess  proper  damages  in  favor  of  ap- 
pellee. United  States,  etc.,  Soc.  v.  Watson,  452, 457  (6 ) . 

34.  Evidence. — Improper  Admission  of. — How  Shown  to  be  Errone- 
ous,— ^Appellant  must  affirmatively  show  error  by  the  record; 
and  where  the  evidence  excluded  might  or  might  not  be  compe- 
tent, depending  upon  other  facts  proven,  the  entire  evidence  must 
be  brought  before  the  court  on  appeal. 

Vannice  v.  Dungan,  27, 30  (2). 

35.  Evidence. — Improper   Admission   of. — Declaration    of    Title. — ^ 
Where  declarations  of  title  were  admlttetl,  and  the  entire  evi-^ 
dence  is  not  contained  in  the  record  on  appeal,  it  will  be  pre- 
sumed tlint  facts  were  proven  showing  that  the  declarant  was  in 
the  imdisputed  possession  of  the  land  as  owner,  at  the  time  of  the 
making  of  such  declarations.  Vannice  y.  Dungan,  27,  i^  (3). 

36.  Evidence. — In troduetion. — Waiver. — Presumptions. — Where  one 
bill  of  exceptions  states  that  the  insurance  policy  in  question  was 
in  evldencte,  and  another  bill  states  that  it  was  identified  but  not 
read  to  the  jury,  the  court,  on  appeal,  will,  in  order  to  sustain 
the  regularity  of  the  jiroceedings  and  judgment,  indulge  the  pre- 
sumption that  the  reading  thereof  to  the  jury  was  waived.  Com- 
stock,  J.,  dissenting. 

United  States,  etc.,  Soc.  v.  Watson,  452, 457  (5). 

37.  Harmful  Error. — Reversal. — A  substantial  error  is  ground  for 
reversal,  unless  shown  to  be  harmless,  or  cured  by  the  court 

Ahney  v.  Indiana,  etc..  Traction  Co.,  53, 56  (3). 

38.  Errors. — When  Harmful. — Whether  an  alleged  error  is  harm- 
less must  be  determined  from  the  facts  of  the  particular  case. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 57  (5). 

39.  Harmless  Errors. — Contracts. — Want  of  Mutuality. — Where  the 
contract  sued  upon  is  unenforceable  for  want  of  mutuality,  errors 
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in  favor  of  defendant  in  the  admigsion  of  evidence  and  in  the  in- 
structions are  harmless. 

Indiana  Fuel  Sup.  Co,  v.  Indianapolis  Basket  Co^  G5S,  6^  (4). 

40.  Right  of. — Insane  Persons. — ^Persons  found,  upon  a  trial,  to  be 
of  unsound  mind,  have  a  right  of  appeal,  but  the  prosecuting  at- 
torney has  no  such  right;  and  an  appeal  taken  by  him  will  be 
dismissed.  Keeley  v.  Keeley,  672, 674  ( 2  ) . 

41.  Instructions.— Interroffatories. — Master  and  Servant. — Assump- 
tion of  Risk. — ^I'he  giving  of  an  instruction  that  defendant  was 
under  the  statutory  duty  of  providing  safety  devices  on  the  ele- 
vator used  in  its  establishment  regardless  of  any  order  on  the 
part  of  the  factory  insi)ector,  constitutes  reversible  error,  where 
the  answers  to  the  interrogatories  show  that  plaintiflT  knew  of 
the  defect.  Reliance  Mfg.  Co.  v.  Langley,  175, 1S2  (8) . 

42.  Instructions.— Whether  in  Record.— Under  §544a  Butns  1905, 
Acts  1903,  p.  3:^,  §1,  providing,  among  other  things,  that  the 
Judge,  before  instructing  the  Jury,  shall  indicate  by  a  signed 
memorandum,  at  the  close  of  the  instructions  requested,  wliich 
thereof  would  l>e  given  and  which  refused,  instructions  given  on 
November  13  and  subscribed  by  the  Judge  on  November  28  do  not 
comply  therewith,  and  are  not  a  part  of  the  record. 

Petrie  v.  Ludwig,  310, 313  (3). 

43.  Instructions. — Whether  in  R^cord.-^Where  a  party  presents  a 
number  of  instructions,  and  the  Judge  subscribes  a  memorandum 
at  the  close  thereof,  stating  which  thereof  were  given,  and  which 
refused,  such  instructions  are  not  a  part  of  the  record  under  {560 
Bums  1908,  §535  R.  S.  1881,  requiring  the  Judge  to  subscribe  and 
date  a  memorandum  at  the  margin  or  bottom  of  each  Instruction 
showing  whether  it  was  given  and  excepted  to,  or  refused  and 
excepted  to.  Petrie  v.  LudvHg,  310, 315  (4) . 

44.  Instructions. — How  Made  Part  of  Record. — ^Instructions  are 
made  a  part  of  the  record  (1)  by  order  of  the  court,  (2)  by  bill 
of  exceptions,  (8)  under  the  statute  (§561  Bums  1908,  Acts  1907, 
p.  652) .  Oglebay  v.  Tippecanoe  Loan,  etc.,  Co.,  481, 484  (3) . 

45.  Instructions. — Making  Part  of  Record. — Statutes. — In  order  to 
make  instructions  a  part  of  the  record  under  §561  Bums  1908, 
Acts  1907,  p.  652,  it  must  affirmatively  appear  that  the  exceptions 
to  such  instructions  were  written  at  the  close  thereof,  datsd  and 
signed;  or  If  excepted  to  orally,  the  entry  thereof  must  appear 
upon  the  records  of  the  court. 

Oglehay  v.  Tippecanoe  Loan,  etc.,  Co.,  481, 484  (4). 

46.  Instructions. — Row  Made  Part  of  Record. — ^Instructions  may 
be  made  a  part  of  the  record  under  §561  Bums  1908,  Acts  1907, 
p.  052,  or  under  §§558,  cl.  6,  560  Burns  1908,  §§533,  535  R.  S.  1881, 
in  which  latter  case  the  indorsement  on  the  margin  of  the  instmc- 
tion  excepted  to  must  be  dated. 

Orand  Rapids,  etc.,  R.  Co.  v.  King,  701, 708  (10). 

47.  Instructions. — How  Questioned. — ^To  raise  any  question  on  the 
instructions,  on  appeal,  the  appellant  must  set  out  the  objection- 
able instructions,  or  the  substance  tticreof,  and  point  out  the 
errors  therein.  Ayers  v.  Hohbs,  576, 679  (6). 

48.  Judgment. — Law  of  the  case. — ^The  decision  of  a  cause  on  ap- 
peal beooiues  tlie  law  of  the  case  on  the  same  facts  tliroughout 
the  subsequent  stages  of  the  case. 

Gipe  V.  Pittsburgh,  etc.,  R.  Co.,  156, 167  (1). 
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49.  Judgment. — Law  of  the  Case,-^ Answer. — ^Where  an  answer  set- 
ting- out  certain  facts  has  been  held  insufficient  ui)on  prior  ap- 
peals, such  decisions  are  rea  judicata  as  to  the  sufficiency  of  such 
facts,  when  pleaded  in  a  subsequent  answer. 

Dailey  v.  Heller,  379, 383  (4). 

50.  Final  Judgtihent, — Complaint. — Cross-Complaint, — Notice  to  Co- 
parties, — Appearance, — ^^Vhere  plaintiflT  filed  an  action  againist  de- 
fendants and  took  a  Judgment  against  all  of  them  on  December 
8,  from  which  one  defendant  prayed  an  appeal,  and  such  defend- 
ant, in  such  action,  filed  a  cross-complaint  against  his  codefend- 
ants  and  others,  but  did  not  make  the  plaintiflT  a  party  thereto,  a 
decree  thereon  being  entered  in  such  defendant's  favor  on  March 
23  following,  the  judgment  on  the  complaint  was  final  as  to  plain- 
tiff, and  notice  to  coparties  of  an  appeal  therefrom  must  be  filed 
within  the  year,  an  appearance  entered  afterwards  being  unavail- 
ing. National  Surety  Co.  v.  Button,  301, 306  (6) . 

51.  Final  Judgment, — Administrators. — Exceptions  to  Report. — 'So 
appeal  lies  from  a  mere  order  sustaining  a  motion  to  strike  out 
the  exceptions  to  the  final  report  of  an  administrator,  no  judg- 
ment being  shown.  Bush  v.  Bush,  sb. 

52.  Motion  to  Dismiss. — Jurisdiction, — A  formal  motion  to  dismiss 
an  appeal  is  not  necessary,  where  the  Appellate  Court  has  no 
jurisdiction.  Harrison  v.  Western  Construction  Co,,  6, 7  ( 1 ) . 

53.  Jurisdiction. — Waiver, — ^Where  the  court,  on  appeal,  has  no 
jurisdiction,  the  failure  of  appellee  to  move  to  dismiss  the  appeal, 
or  his  filing  of  a  brief  upon  the  merits,  is  no  bar  to  the  dismissal 
of  such  appeal.  National  Surety  Co.  v.  Button,  301, 307  (9) . 

54.  Mandate. — Death. — ^A  mandate  of  aflirmance  will  be  modified, 
where  it  appears  that  the  appellee  died  after  submission  and  be- 
fore affirmance.       Orand  Rapids,  etc.,  R,  Co,  v.  King,  701, 710  ( 16) . 

65.  Death. — Affirmance. — Where  appellee  died  after  submission  and 
before  affirmance,  the  decision,  on  appeal,  will  be  entered  as  of 
date  of  submission. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 361  (20). 

56.  Moot  Questions. — Intoxicating  Liquors. — License. — Expiration. 
— An  appeal  from  a  judgment  granting  a  license  for  the  sale  of 
intoxicating  liquors  will  be  dismissed,  where  the  license  expired 
before  the  case  could  be  reached  for  decision. 

Hale  V.  Berg,  48, 49  ( 1 ) . 

57.  Moot  Questions. — Costs. — An  appeal  presenting  only  a  moot 
question  will  not  be  entertained  merely  to  determine  who  ought 
to  be  liable  for  costs.  Hale  v.  Berg,  48, 52  (2) . 

58.  New  Trial. — Weighing  Evidence. — A  new  trial  will  not  be  or- 
dered, on  appeal,  where  the  record  discloses  some  evidence  tend- 
ing to  prove  the  necessary  facts. 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 123  (4) . 

59.  Excluding  Evidence. — New  Trial. — Xo  question  on  the  exclu- 
sion of  evidence  can  be  raised  on  appeal,  unless  such  exclusion  is 
set  out  as  a  reason  for  a  new  trial.       Aj/ers  v.  Hobbs,  576, 578  (3) . 

60.  Recovery  Too  Large. — New  Trial. — ^The  amount  of  recovery 
can  be  questioned  on  appeal,  only  where  made  a  reason  for  a 
new  trial.  Ayrrs  v.  Ilobbs,  576, 578  (4) . 

61.  New  Trial. — Bills  of  Exceptions. — Where  the  bill  of  exceptions 
is  not  in  the  record,  questions  depending  thereon  cannot  be  con- 
sidered on  appeal. 

Phoenix  Accident,  etc.,  Assn.  v.  Lathrop,  141, 147  (6). 
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C2.  NetD  Trial. — Evidence  Xot  in  Record. — Where  the  evidence  is 
not  in  the  record,  a  motion  for  a  new  trial  depending  thereon  will 
not  be  considered.  iStewarty.Owynn,  320,325  {7). 

63.  Parties. — Death. — Where  ai^pellee  dies  after  submission  of  the 
appeal  and  t>efore  a  decision  of  affirmance,  the  judgment  will  be 
entered  as  of  the  date  of  submission. 

Dailey  v.  Heller,  379,  385  (9). 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118,  126  (7). 

64.  Parties. — Improper, — Reversal. — Appellants  have  no  standing 
to  ask  for  the  reversal  of  a  decree  foreclosing  appellee's  tax  lien 
on  the  ground  that  others — not  parties  to  the  suit — are  the  real 
owners  of  the  land.  Holbrook  v.  Kunz,  260, 265  (6). 

65.  Parties. — Where  all  of  the  parties  aflTected  by  the  Judgment 
apiiealed  from  are  not  made  parties  on  appeal,  the  appeal  will  be 
dismissed.  Harrison  v.  Western  Construction  Co.,  6, 7  (2). 

66.  Parties. — Record. — A  decrree  reciting:  "Come  the  parties  and 
the  court  being  sufficiently  advised,"  etc.,  presumptively  shows 
that  the  parties  were  before  the  court. 

Holbrook  v.  Kunz,  260, 265  (7). 

67.  Parties. — Vacation. — In  a  vacation  appeal,  the  appellant  must 
make  his  coparties  appellants. 

National  Surety  Co.  v.  Button,  301, 303  (1). 

68.  Parties. — Notice. — Vacation. — Jurisdiction. — A  party  taking  a 
vacation  a|)peal  may  serve  notice  thereof  upon  his  copartles  or 
their  attorneys  of  record,  and  file  the  proof  of  such  service  with 
the  court  on  appeal,  notice  being  necessary  to  jurisdiction. 

National  Surety  Co.  v.  Button,  301, 304  (2). 
60.  Parties.— Notice.— Filing  of,  in  Trial  Court.— The  fljlng  of  the 
service  of  notice  on  coiiartles,  in  a  vacation  appeal.  In  the  trial 
court  and  the  certifying  of  same  In  the  transcript  on  appeal,  gives 
the  court,  on  api)eal,  no  jurisdiction,  such  procedure  being  wholly 
unauthorized.  National  Surety  Co.  v.  Button,  301, 304  (3). 

70.  Parties. — Notice. — In  a  vacation  appeal  a  notice  served  upon 
the  copartles*  attorneys,  who  were  not  attorneys  of  record,  is 
Insufficient  National  Surety  Co.  v.  Button,  301, 305  (4). 

71.  Parties. — Judgment  Defendants. — Where  a  joint  judgment  Is 
rendered  against  three  defendants — two  upon  default,  and  one 
upon  trial — the  defaulting  defendants  must  be  notified  by  the 
other  defendant  who  desires  to  take  a  vacation  appeal. 

National  Surety  Co.  v.  Button,  301, 307  (7). 

72.  Parties. — Jurisdiction. — Where  all  of  the  plaintlflTs,  in  whose 
favor  a  partition  decree  was  entered,  were  not  made  parties  to 
the  assignment  of  errors  on  appeal,  such  appeal  will  be  dismissed. 

West  V.  Ooodwin,  333. 

73.  Jurisdiction  of  Suhject-Matter. — ^Jurisdiction  of  the  subject- 
matter  of  an  action  means  jurisdiction  of  the  class  of  cases  to 
which  the  case  in  question  belongs. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 348  (2). 

74.  Special  Findings. — When  Defective  Complaint  Cured  hy. — ^The 
special  findings  niny  show  that  the  overruling  of  a  demurrer  to 
a  defective  paragraph  of  coni|)laint  or  answer  was  harmless, 
where  such  findings  follow  and  sustain  another  sufficient  para- 
graph, but  such  rule  does  not  apply  where  the  complaint  or  an- 
swer consists  of  a  single  paragraph.  Woodward  v.  Mitchell,  140 
Ind.  406,  having  been  overruled. 

Radebaugh  v.  Scanlan,  109, 112  (1). 
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75.  Transfer, — Where  a  controlling  decision  of  the  Supreme  Court 
is  deemed  erroneous  by  the  Appellate  Court,  the  pending  cause 
win  be  transferred,  with  recommendations,  to  the  Supreme  Court. 

Cay  wood  v.  Supreme  Lodge,  etc.,  639. 
Pein  V.  Miznerr,  255,  260  (6). 
Fleming  v.  Greener,  77,  81  (2). 

76.  Verdict  too  Small. — Appellant  will  not  be  heard  to  complain 
that  the  verdict  against  him  was  too  small. 

Broadstreet  v.  McKamey,  272, 273  (2) . 

77.  Weighing  Evidence. — ^The  Appellate  Court  will  not  weigh  con- 
flicting evidence.  Rossow  v.  DoeUing,  23,  25  (3). 

Liebole  v.  Traster,  278,  288  (6). 
Ca8»idy  v.  Johnson,  696,  699  (2). 
Ayers  v.  Hobhs,  576,  579  (5). 
White  v.  Redenhaugh,  580,  584  (5). 

78.  Weighing  Evidence. — ^The  Appellate  Court  will  not  disturb  a 
judgment  for  insufficient  evidence,  where  there  was  some  evidence 
upon  every  material  point  involved. 

City  of  Whiting  v.  Eagan,  377,  378  (1). 
Heaston  v.  Gallagher,  20, 22  (2). 

79.  Weighing  Evidence. — Witnesses. — Credibility. — The  Appellate 
Court  will  not  weigh  conflicting  evidence,  nor  determine  the  cred- 
ibility of  witnesses. 

Oglebay  v.  Tippecanoe  Loan,  etc.,  Co.,  481, 486  (7). 

80.  Weighing  Evidence. — A  verdict  which  was  supported  by  the  evi- 
dence upon  the  theory  of  the  complaint,  will  not  be  set  aside  on 
appeal,  as  unsupported,  where  the  theory  of  the  complaint  was 
sufficient.  Oil-Well  Supply  Co.  v.  Priddy,  200, 210  (7) . 

81.  Weighing  Evidence. — ITighicays. — Dedication. — Where  the  evi- 
dence shows  the  dedication  of  a  public  highway  but  is  in  some 
ctmflict  as  to  whether  a  prescriptive  right  has  been  obtained,  a 
Judgment  again.st  the  establishment  of  such  highway  will  be  re- 
versed, as  unsupported.  Gillespie  y.  Duling,  217, 221  (7). 

82.  Weighing  Evidence. — Railroads. — Negligence. — Contributory. — 
Question  for  Jury. — Where  the  evidence  as  to  the  negligence  of  a 
railroad  company  in  colliding  with  a  traveler  on  a  railroad  cross- 
ing, and  of  such  traveler's  contributory  negligence,  is  conflicting, 
the  questions  are  for  the  jury,  and  their  verdict  will  not  be  dis- 
turbed on  appeal.  Cleveland,  etc.,  R.  Co.  v.  Wuest,  210, 210  (0) . 

83.  Weighing  Evidence.  —  Contributory  Negligence.  —  Defective 
Streets. — Whether  the  driver  of  a  hack  who  permits  the  lights  on 
his  hack  to  become  extinguished,  and  who  makes  no  effort  to  re- 
light them  is  guilty  of  contributory  negligence  in  driving  upon 
an  obstructed  street  which  has  no  danger  signals  displayed,  is  a 
question  for  the  jury ;   and  its  verdict  is  conclusive  on  appeal. 

City  of  Laporte  v.  Henry,  197,  200  (5). 
APPEABANCE— 
See  JuBisDicnoN. 

ABBEST— 

Right  of,  see  Criminal  Law. 
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A8SE8S0BS— 

See  Ck)UNTY  Absessobs. 
ASSUMPSIT— 

Ck)rporations  liable  to  action  in,  for  money  bad  and  received,  see 
CoNTBACTS,  0;  Meridian  Life,  etc,  Co.  v.  Eaton,  118,  123  (5). 

ASSTJXPTIOK  OF  BISK— 

See  Masteb  and  Servant;  Pleading. 

ATTACHICBNT^ 

See  Ck)6TS. 

"ATTEMPT"— 

See  WOBDB  AND  PUBASES,  4. 

ATTOBNEY  AND  CLIENT— 
See  Witnesses. 

Contracts  including  attorney  fees,  see  Principal  and  Scbett,  2. 
Money  collected  by  attorney  belongs  to  client,  see  Trusts,  1,  2; 
Baughman  v.  Lotce,  1. 

ATTOBNMENT— 

See  Landlord  and  Tenant. 

AUTOMOBILES— 

See  High  WATS. 

See  Negligence,  6,  7;  Brinkman  v.  Pacholke,  662. 
Instructions  in  cases  concerning  use  of,  see  Trial,  38-40;  Brinkman 
V.  Pacholke,  662. 

BApiiMENTS— 

Wben  funds  deposited  in  bank  are,  see  Banks  and  Banking,  1,  2; 
Shopert  v.  Indiana  Nat.  Banky  474. 

BANXBUPTCY— 

Effect  of  discharge  in,  upon  policy  not  listed  in  assets,  see  Insur- 
ance, 14;  Equitable  Life  Asaur,  8oc.,  etc.,  v.  Perkins,  183,  189  (8). 

1.  Fraud.--rDischarge. — Public  Policy. — Public  policy  forbids  the 
discbarge  of  a  bankrupt  from  his  liabilities  incurred  through 
fraud  while  acting  in  an  official  or  fiduciary  capacity,  whether 
such  liabilities  are  in  the  form  of  a  Judgment  or  otherwise. 

Landgraf  v.  Griffith,  372, 376  (1). 

2.  Fraudulent  Taking  of  Vote. — Discharge. — ^Defendant's  fraudu- 
lent securing  of  possession  of  a  note  executed  by  defendant  to  plain- 
tiff does  not  amount  to  a  fraud  so  that  the  debt  evidenced  by  such 
note  is  not  the  subject  of  a  discharge  in  bankruptcy,  such  note 
being  mere  evidence  of  a  contract  debt  free  from  fraud. 

Landgraf  v.  QHffiih,  372, 376  (2). 
8.  Preferences. — Validity. — Plaintiff's  surrender  to  defendant  of  a 
note  payable  to  him  by  defendant,,  in  consideration  of  the  full 
payment  of  said  note  by  said  defendant  after  his  discharge  in 
bankruptcy,  constitutes  a  fraud  upon  the  other  creditors;  and  the 
proof  of  the  debt  evidenced  by  such  note,  though  reduced  to  a 
Judgment,  in  bankruptcy  constitutes  a  discharge  thereof. 

Landgraf  v.  QHffith,  372, 376  (3) . 
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When  check  is  payment,  see  Payment. 

Money  deposited  by  attorney  may  be  treated  as  trust  fund  by  client, 

or  he  may  hold  attorney  i)er8onally  responsible,  see  Tbusts,  2; 

Bauffhman  v.  Lowe,  1,  4  (4). 

1.  Special  Deposits. — Bailment. — Trusts. — ^A  special  deposit  In  a 
bank  creates  a  trust  or  bailment  relation,  while  a  general  deposit 
creates  the  relation  of  debtor  and  creditor. 

Shopert  v.  Indiana  Nat.  Bank,  474, 477  (1). 

2.  Special  Deposits. — Trusts. — Money  left  at  a  bank  to  be  delivered 
to  a  shredder  company  on  condition  that  a  machine  delivered  by 
such  company  to  the  plaintiff  should  fulfill,  within  ten  days,  a 
certain  guaranty,  otherwise  such  money  to  be  delivered  to  the 
plaintiff,  constitutes  a  special  deposit;  and  the  receiver  of  such 
bank,  on  the  failure  of  the  machine  to  fulfill  such  guaranty,  is  re- 
quired to  pay  such  sum  to  the  plaintiff  out  of  the  general  funds 
of  such  bank,  such  money  not  being  kept  separate. 

Shopert  v.  Indiana  Nat.  Bank,  474, 477  (4) . 
BASTABDY^ 

See  Evidence,  11. 

1.  Evidence. — Opportunity. — Presumptions. — Unlawful  sexual  In- 
tercourse cannot  be  presumed  from  mere  opportunity. 

State,  ex  rel„  v.  Breeden,  370, 371  (1). 

2.  Evidence. — Reputation  for  Morality. — ^A  defendant  who  admits 
continuous  acts  of  sexual  intercourse  with  relatrix  about  the  time 
of  conception,  cannot  esc^ape  liability  in  a  bastardy  case,  merely 
because  the  reputation  of  the  relatrix  for  morality  is  bad. 

State,  ex  rel.,  v.  Breeden,  370, 372  (3). 
BICYCLES^ 

Instructions  in  actions  concerning  use  of,  see  Trial,  41;  Kokomo 
It.,  etc.,  Co.  V.  Studehaker,  11, 14  (4). 

BUX  07  FABTICUULBS— 

See  Pleading,  9. 

BILLS  AND  NOTES— 

See  Husband  and  Wife;  Principal  and  Agent. 

Are  discharged  in  bankruptcy  though  the  maker  agreed  to  pay  full 
amount  after  his  discharge,  see  Bankbuftcy,  3 ;  Landgraf  v.  Grif- 
fith, 372,  376  (3). 

Estoppel  of  wife  to  deny  suretyship,  see  Estoppel. 

Instructions  as  to  execution  of,  see  Tbial,  42 ;  Closson  v.  Bligh,  14, 
18  (3). 

1.  Suretyship. — Husband  and  Wife. — Estoppel-^Vrlor  to  the  act 
of  190a  (Acts  1903,  p.  394,  §7856  Bums  1908),  a  married  woman 
executing  a  note  as  surety  was  not  estopped  by  proof  that  prior 
to  the  making  of  the  loan,  she  executed  an  affidavit  stating  that 
the  money  was  for  her  own  use.  Ludlow  v.  Colt,  138, 139  (1). 

2.  Suretyship.— Married  Woman.— Under  §7856  Burns  1908,  Acts 
1903,  p.  394,  a  married  woman  who,  for  the  purpose  of  effecting 
a  loan,  executes  an  affidavit  stating  that  the  money  desired  is  for 
the  betterment  of  her  property,  is  liable  therefor  regardless  of 
the  truth  or  falsity  of  such  statement 

Ludlow  V.  Colt,  138, 140  (2). 

3.  Settlement. — Renewal  Notes. — Consideration. — Cancelation. — ^A 
note  given  solely  for  the  renewal  of  a  note  and  mortgage,  which 
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note  and  mort^^age  had  b^n  settled  In  consideration  of  services 
rendered,  is,  itself,  witliout  conKiderntion,  and  is  subject  to  can- 
celation. Heaaton  v.  Gallagher,  20, 21  ( 1 ) . 

4.  Husband  and  Wife, — Notes  executed  by  a  wife  to  her  husband 
for  money  used  by  her  In  the  payment  of  liens  and  for  improve- 
ments of  her  separate  property,  are  valid  and  enforceable. 

Toicnacnd  v.  Huntzinger,  223. 225  (2). 

6.  Execution, — Proof  of. — Where  the  exe<*ution  of  a  note  is  denied 
by  a  pkm  of  non  ext  factum,  and  no  genuine  signature  is  introduced 
in  evidence,  the  jury  may  consider  only  the  testimony  of  witnesses 
in  dctermlnlTig  the  genuineness  of  such  signature. 

Closson  V.  Bligh,  14, 18  (4). 

BOABDS  07  COMMISSIONERS— 

See  CoL'NTiEs. 

1.  Electiona.-^Validity,— Railroads. — ffubsidies. — Before  a  board 
of  commissioners  levies  a  railroad  subsidy  tax,  it  is  its  duty,  with 
or  without  a  remonstrance,  to  determine  whether  a  valid  election 
has  been  held  in  which  a  majority  of  the  voters  have  voted  in 
favor  of  such  subsidy:  and  in  determining  such  fact  it  has  the 
right  to  go  behind  the  election  returns. 

Duncan  V.  Cox,  CA,m  (2), 66  (2). 

2.  Judidal  Questions. — Railroad  Suhi<idies. — Appeal. — ^Decisions  of 
boards  of  commissionei*s  on  railroad  subsidy  petitions  are  of  a 
judicial  nature,  and  the  remedy  of  parties  thereto  is  by  appeal. 

Duncan  v.  Cox,  61, 67  (5). 
BUILDING  AND  LOAN  ASSOCIATIONS— 
See  Pleadlng,  38.  39. 

BITBDEN  OF  PBOOV— 

See  Trial. 

CANCELATION— 

Note  given  without  consideration,  subject  to.  see  Bills  and  Notes, 

3;  Hcaston  v.  Gallagher,  20,  21  (1). 
Of  dee<l,  new  trial  as  of  right  not  demandable  in  suits  for,  see  New 

Tbial,  1;  Vannicc  v.  Dungan,  27,  32  (6). 

CARRIEBS— 

See  Damages;    Pjjiadino;    Street  Railroads;   Trl/il. 

CASES— 

Table  of  eases  cited,  see  p.  vii. 

Contra: 

Laporte  Carriage  Co.  v.  Sullender,  165  Ind.  290,  see  Pein  v.  Miz- 

nerr.  255,  257  (3). 
Midland  R.  Co.  v.  Wilcox,  122  Ind.  84,  see  Fleming  v.  Greener,  71. 

70  (1). 
Distingvisued: 
Pennfiglvania  Co.  v.  Finney,  145  Ind.  551.  see  Indianapolis  Traction, 

etc.,  Co.  V.  Holtsclatr,  520,  529  (S). 
New  York,  etc.,  R.  Co.  v.  Ostman,  146  Ind.  452,  see  Indianapolis 

Traction,  etc.,  Co.  v.  Holtsclaw,  520,  529  (8). 

Overruled  : 

Woofhrard  v.  Mitchell,  140  Ind.  400,  see  Radehaugh  v.  8canlan,  109, 
112  (1). 
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1.  Appea/.— Section  710  Burns  1?K)8,  §668  R.  S.  1881,  providing  that 
any  appellate  court  sliall  have  power  to  comi)el  any  Inferior  court, 
board,  or  officer  exercising  judicial  power,  to  certify  a  transcript 
of  any  proceetiings,  whenever  necessary,  applies  only  to  appellate 
courts,  or  courts  of  review,  and  not  to  circuit  or  superior  courts, 
where  the  trial  on  appeal  is  de  novo. 

Ex  parte  Sherwood,  642,  645  (1). 

2.  Use  of, — Appeal, — ^The  common-law  writ  of  certiorari  to  review 
the  proceedings  of  inferior  tribunals  does  not  obtain  in  Indiana. 

Ea?  parte  Sherwood,  642,  646  (4). 

CHAHPEBTY  AND  MAINTENANCE— 

Between  county  officer  and  third  person  does  not  affect  action  by 
board,  see  Pleading,  40;  Caldwell  v.  Board,  etc.,  40,  42  (3). 

CHATTEL  MOBTOAGES— 

Burden  of  proving,  to  be  fraudulent,  upon  party  alleging  same,  see 

Tbial,  2;  Uamrick  v.  Hoover,  411,  414  (3). 
Special  findings  failing  to  show  fraud  in  execution  of,  see  Tbial, 

91 ;  Uamrick  v.  Hoover,  411,  415  (4). 

1,  Trusts  for  Mortgagor, — Fraud. — Presumptions, — In  the  absence 
of  any  agreement  in  a  chattel  mortgage  that  the  mortgagor  shall, 
or  shall  not  account  to  the  mortgagee  for  mortgaged  goods  sold, 
by  the  mortgagor,  no  inference  arises  that  such  mortgage  is 
fraudulent  and  therefore  void.      Hamrick  v.  Hoover,  411, 414  (2). 

2.  Foreclosure. — Fraud. — The  foreclosure,  in  favor  of  the  mort- 
gagee, of  a  chattel  mortgage  on  a  stock  of  goods  in  the  possession 
of  an  assignee  of  the  mortgagors.  Is  not  prejudicial  to  such  as- 
signee, where  such  mortgagee  was  the  only  creditor,  even  though 
such  mortgagors  did  not  account  to  such  mortgagee  for  sales 
made  from  the  stock,  such  assignee  taking  the  title  to  such  goods 
in  trust  for  the  benefit  of  creditors. 

Hamrick  v.  Hoover,  411, 416  (7) . 

CHECKS— 

Sec  Paymet^t. 

CIBCXJIT  COXJBTS— 
See  CouBTS. 

CITIES— 

See  Municipal  Cobpobations. 

CITIZENS— 

Residence, — Intention. — ^To  constitute  a  change  of  residence  there 
must  be  an  actual  removal  coupled  with  an  intention  to  change 
residence.  Brookover  v.  Kase,  102,  W)  ( 6) . 

COLIiATEBAL  ATTACK— 

See  Judgment. 

COMPLAINT— 

See  Pleading. 

COMPBOMISE  AND  SETTLEMENT- 

By  wife,  for  death  of  husband,  see  Damages,  0;  Cipe  v.  Pittsburgh, 
etc,  R.  Co,,  156,150  (3). 
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COKCLXJSIOKS  OF  LAW— 
See  Tbial»  0. 

C0K8IDEBATI0K— 

See  Bills  and  Notes. 

COSPSTBTJCTIOK— 

See  Statutes. 

CONTBACTS— 

See  CoBPORATiONs ;  Counties;  Damages;  Husband  and  Wife;  In- 
surance ;  Landlord  and  Tenant  ;  Pleading,  13-16,  63 ;  Pbincipal 

AND  SUBBTT ;  SALES. 

Unlawful  letting  of,  by  counties  may  be  enjoined,  see  Injunction, 

1;  Hoard,  etc.,  v.  Pashong,  69,  77  (6). 
Breach  of,  to  show  surety's  discharge,  see  Pleading,  75,  76 ;   United 

States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620. 
Implied,  between  parent  and  child,  see  Wobk  and  Labob,  2,  3; 

Waechter  v.  Walters,  408. 

1.  Olfer. — Acceptance. — ^The  acceptance,  by  word,  writing,  or  con- 
duct, of  an  explicit  offer,  creates  a  contract 

Equitable  Life  Asur.  8oc.,  etc.,  v.  Perkins,  183, 186  (4). 

2.  Offer. — Acceptance  by  Letter. — Lex  Contractus. — Where  an  ex- 
plicit offer  is  made  to  a  person  in  another  state,  and  such  offer 
is  accepted  unconditionally  by  a  letter  mailed  in  due  course,  the 
mailing  of  such  letter  closes  the  contract;  and  such  contract  is 
goTemed  by  the  law  of  the  state  in  which  the  letter  is  mailed. 

Equitable  Life  Assur.  8oc.,  etc.,  v.  Perkins,  183, 187  (5). 

3.  Meeting  of  Minds. — A  contract,  so  phrased  that  either  of  two 
meanings  might  reasonably  be  ascribed  thereto,  is  not  binding, 
where  one  party  understood  it  to  mean  one  thing,  and  the  other 
party  understood  it  to  mean  another. 

Indiana  Fuel  Sup.  Co.  v.  Indianapolis  Basket  Co.,  658, 660  (1). 

4.  Sales. — Coal. — Grades. — A  contract  for  "egg"  coal,  understood 
by  the  vendor  to  mean  "steam  egg",  or  single-screened  coal,  and  by 
the  purchaser  to  mean  "domestic  egg",  or  double-screened  coal,  is 
unenforceable  because  of  want  of  mutuality  of  consent. 

Indiana  Fuel  Sup.  Co.  v.  Indianapolis  Basket  Co.,  658, 660  (2). 

5.  Construction. — Question  for  Court. — ^The  construction  of  a  con- 
tract is  a  question  for  the  court. 

Indiana  Fuel  Sup.  Co.  v.  Indianapolis  Basket  Co.,  658, 661  (3). 

0.  Duty  Created  by  Law. — Inability  to  Perform.— Where  the  law 
creates  a  duty,  and  the  defendant  is  wholly  unable  to  perform 
same,  he  cannot  be  held  liable  for  the  breach  thereof. 

Hammond  v.  Jones,  32, 39  (9). 

7.  Husband  and  Wife. — Common  Law. — Equity. — ^A  contract  be- 
tween husband  and  wife  was  void  at  the  common  law.  but  enforce- 
able In  equity.  Townsend  v.  Huntzinger,  223, 225  (1). 

S.  Third  Parties. — Ratification. — Defenses. — Liability  for  Money 
Received. — In  an  action  against  defendant  for  money  had  and 
received,  it  is  no  defense  that  plaintiff  had  a  written  contract  with 
others  that  such  money  siiould  l>e  repaid  to  him  by  defendant  and 
them  in  a  certain  way,  where  there  is  no  showing  tliat  defendant 
ever  adopte<l.  ratified  or  consented  to  the  terms  of  such  contract, 
there  being  no  plaim  that  such  money  was  received  a«  a  gift. 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 122  (3). 


INDEX.  727 


CONTBACTS— Coxitlnued. 


9.  Corporations. — Receipt  of  Money. — Assumpsit. — Where  one  of 
defendant  insurance  company's  directors  proposed  to  plaintiff  that 
if  plaintiff  would  advance  $3,000  to  such  company  he  would 
receive  a  position  with  a  salary  at  $100  per  month  and  that  the 
$3,000  would  be  repaid  in  a  certain  manner,  and  subsequently  at 
a  meeting  of  the  board  of  directors  plaintiff  was  elected  director 
and  assistant  secretary,  whereui)on  he  paid  to  such  company 
$3,000,  which  was  used  by  such  company,  and  such  directors,  ex- 
cept plaintiff,  executed  a  contract  to  act  as  a  unit  in  perpetuating 
themselves  in  office  and  to  pay  themselves,  as  soon  as  the  business 
would  permit,  for  their  services  in  promoting  the  company,  such 
money  was  received  at  the  company's  special  instance  and  request, 
and  it  is  liable  therefor. 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 123  (5). 

10.  Third  Par  ties. --Accepting  Benefits. — Denying  lAabUity. — ^A 
third  party.  In  whose  tavor  a  contract  is  made,  cannot  at  the  same 
time  accept  the  benefits  thereof  and  deny  the  liabilitlee  imposed 
thereby.  Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 126  (8). 

11.  Validity.—Violation  of  Criminal  La«?.— Public  Policy.— A  con- 
tract made  in  violation  of  the  criminal  law  is  void  as  against 
public  policy.  McNay  v.  Town  of  Lowell,  627, 633  ( 1 ) . 

12.  Municipal  Corporatinos. — Sales  to,  hy  Officers  Thereof. — ^A  sale 
of  coal,  by  a  town  trustee,  to  the  town,  is  invalid,  under  §2423 
Burns  1908,  $2049  R.  S.  1881,  making  it  a  misdemeanor  for  a  town 
trustee  to  be  interested  in  any  contract  with  his  town,  and  creates 
no  indebtedness  on  the  part  of  such  town ;  jand  the  title  to  money 
paid  for  such  coal  does  not  pass  to  such  trustee. 

McNay  v.  Town  of  Lowell,  627, 633  (2). 

13.  Municipal  Corporations. — Contracting  With  Offloers.-^Necessiiy. 
— Where  a  town  trustee  furnishes  coal  to  his  town,  when  the  town 
had  contracts  with  others  therefor,  and  when  coal  might  have 
been  obtained,  in  cases  of  emergency,  from  others  than  the  con- 
tractors, no  necessity  Is  shown  sufficient  to  authorize  a  town 
trustee  to  furnish  such  coal  in  violation  of  §2423  Bums  1008, 
§2040  R.  S.  1881,  making  it  a  misdemeanor  for  a  town  trustee  to 
be  interested  in  any  contract  with  his  town. 

McNay  v.  Town  of  Lowell,  627, 633  (3 ) . 

14.  Of/leers. — Public  Policy. — Fraud. — Where  the  law  permits  pub- 
lic officers  to  employ  other  persons  to  |)erform  the  services  re- 
quired, public  policy  forbids  that  such  officers  should  employ  one 
of  their  own  number;  and  the  question  is  not  one  of  good  faith, 
or  actual  fraud,  but  of  op]>ortunity  for  temptation. 

McNay  v.  Toton  of  Lowell,  627, 636  (6). 

15.  Implied. — Action  On. — Violation  of  Criminal  Law. — ^The  posi- 
tive violation  of  a  statute  by  a  town  trustee,  in  furnishing  coal  to 
his  town,  cannot  give  rise  to  an  action  on  the  quantum  meruit,  or 
quantum  valehat.  McNay  v.  Town  of  Lowell,  627, 637  ( 7 ) . 

16.  Towns. — Violating  CHminal  Law. — Equitable  Relief. — A  town 
trustee  selling  coal,  in  good  faith,  to  his  town  in  violation  of  the 
criminal'  law,  is  not  entitled  to  equitable  relief. 

McNay  v.  Town  of  Lowell,  627, 638  (8). 

17.  Building.— 'Sureties. —  Materials,  — LiahiHty  /or.  — Where  a 
surety  bond  provides  that  the  contract  shall  be  duly  performed 
and  that  the  materials  furnished  shall  be  paid  for,  an  action  by 
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one  fumishiiig  materials  is  independent  of  any  right  of  the  owner, 

and  the  breach  of  the  contract  by  such  owner  does  not  affect  such 

rif^ht 

United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620, 624  (3 ) . 

18.  Mistaken  of  Law. — Railroads. — Damages, — Releases. — ^A  mis- 
take as  to  the  legal  effect  of  a  release  executed  by  an  adminis- 
tratrix to  a  railroad  company  is  not  the  subject  of  relief  by  the 
courts.  Oipe  v.  Pittsburgh,  etc.,  R.  Co.,  156, 162  (8) . 

19.  Building. — References  to  Other  Contracts. — Inconsistencies. — 
A  contract  between  a  stone  company  and  a  construction  company, 
for  the  funiisbing  of  stone  as  required  by  a  contract  between  such 
construction  company  and  a  city,  should  be  construed  as  though 
such  city's  contract  formed  a  part  of  the  stone  company's  contract, 
except  where  such  contracts  are  inconsistent 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  229, 237  (1). 

20.  Furnishing  Stone. — Inspection. — Acceptance. — A  contract  be- 
tween a  stone  company  and  a  construction  company  providing 
that  the  stone  company  shall  deliver  certain  stone  to  the  con- 
struction company,  as  was  required  by  a  contract  between  such 
construction  company  and  a  city,  such  stone  to  be  subject  to  the 
inspection,  acceptance  and  rejection  of  the  chief  engineer  of  said 
city,  and  delivery  to  be  made  at  a  certain  station,  requires  such 
inspection,  acceptance  and  rejection  at  such  station;  and  a  re- 
moval of  the  stone  therefrom,  without  inspection  constitutes  an 
acceptance  of  the  stone  so  tnlien. 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  229, 238  (2). 

21.  Breach. — Objection. — Covtinned  Fulfillment  by  Other  Party. — 
Estoppel. — A  stone  company,  by  continuing  to  ship  stone  as  re- 
quired by  its  contract  with  a  construction  company,  is  not  es- 
topped to  insist  on  the  terms  thereof,  where  it  objected  to  the 
violation  of  its  contract  and  insisted  upon  compliance  therewith. 

Western  Construction  Co.  v.  Romona,  etc,  Stone  Co.,  229, 241  (5). 

22.  Sales. — Delivery. — Acceptance. — A  contract  for  the  sale  of  stone 
to  be  delivered  f.  o.  b.  cars  at  a  certain  station,  subject  to  in- 
spection at  such  place  is  injuriously  violated,  where  the  purchaser 
removes  such  stone  from  the  cars,  hauls  it  a  considerable  distance 
and  piles  it  on  the  streets  to  be  used  in  a  public  building.- 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  229,  242  (6). 

23.  Delivery  of  Stone. — Appeal  from  Inspector's  Decision. — Estop- 
pel.— A  company  contracting  to  deliver  stone  f.  o.  b.  cars  at  a 
certain  station,  to  be  there  inspected,  which  contract  was  violated 
by  the  haulins:  of  stich  stone,  over  the  company's  objection,  to  the 
site  of  a  public  building,  where  the  stone  was  inspected  by  the 
city's  chief  engineer,  is  not  estopped  from  insisting  upon  the  right 
of  inspection  at  such  station  by  appealing  from  such  engineer's 
rejection  of  such  stone. 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  239, 244  (7). 

24.  Acceptance  of  Stone. — Un suitableness  for  Contract  Purposes. — 
Where  a  construction  company  accepts  stone  shipped  to  it  for  the 
construction  of  a  certain  building,  it  is  estopped  from  afterwards 
asserting  that  such  stone  was  not  fit  for  the  building  Intended. 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  229, 244  (8). 

25.  Leases. — Covenants. — Parol  Releases. — An  express  covenant  to 
pay,  contained  In  a  written  gas  and  oil  lease,  cannot  be  released 
by  a  parol  agreement  entered  into  by  which  the  lessor  agreed  with 
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the  lessees  and  their  assignee  to  permit  such  assignee  to  be  sub- 
stituted as  lessee,  and  to  reiieve  such  lessees  from  liability. 

Dailey  v.  Heller,  379, 381  (3). 
2ft.  Breach. — Evidence. — New  Trial. — Where  the  evidence  shows 
that  defendants  violated  their  contract,  to  plaintiff's  damage,  a 
decision  for  plaintiff  is  not  unsupported  by  the  evidence. 

Dailey  v.  Heller,  379, 383  (6) . 

27.  Drilling  Wells. — Time. — A  contract  providing  that  defendants 
shall  drill  "at  the  rate  of  one  well  every  sixty  days  after  date 
until  five  wells  are  completed"  means  that  one  well  should  be 
drilled  within  sixty  days,  a  second,  within  120  days,  etc.,  from  the 
date  of  the  lease.  Dailey  v.  Heller,  379, 383  (C) . 

28.  Drilling  Wells.—Failure.—^Penalty.— Where  the  first  well  is 
drilled  within  the  time  fixed  in  a  contract,  a  provision  therein, 
that  In  case  no  well  is  completed  within  60  days  from  date  the 
grant  shall  become  null  and  void  unless  a  penalty  of  $1  per  day 
is  paid  for  each  day  completion  is  delayed,  does  not  apply  in 
determining  liability  for  delay  in  sinking  subsequent  wells. 

Dailey  v.  Heller,  379, 384  (7) . 
CONTBIBXJTOBY  NEGLIOENCE— 

See  Intebubban  Railroads;  Masteb  and  Sebvant;  Negligence; 
Railroads;   Stbeet  Railroads. 

CONVEBSION— 

Measure  of  Damages. — Where  defendant  wrongfully  converted 
plaintiffs  wheat  to  his  own  use,  the  measure  of  damages  is  the 
value  of  the  wheat  at  the  time  of  the  conversion,  without  any 
deduction  on  account  of  the  labor  bestowed  upon  it  by  defendant. 

Ayers  v.  Hobbs, 67Qy  579  (7). 

"CONVEY"— 

See  Wobds  and  Phrases,  5. 
COBPOSATIOKS— 

Liable  for  money  had  and  received,  see  Contracts,  9 ;  Meridian  Life, 

etc.,  Co.  V.  Eaton,  138,  123  (5). 
Employment  of  officer,  see  Work  and  Labor,  1 ;  Huntington  Fuel  Co. 

Y.  Mcllvaine,  328,  331  (3). 

1.  De  Facto. — Collateral  Attack. — De  facto  corporations  are  subject 
to  a  direct,  but  not  to  a  collateral,  attack. 

Cleveland,  etc.,  R.  Co.  v.  Feight,  416, 422  (1). 

2.  De  Facto. — Essentials. — Essential  to  the  existence  of  a  de  facto 
corporation  are  (1)  a  valid  law  under  which  such  a  corporation 
might  be  formed;  (2)  a  bona  fide  attempt  to  organize  the  corpo- 
ration under  such  law,  and  (3)  an  actual  exercise  of  corporate 
power.  Cleveland,  etc.,  R.  Co.  v.  Feight,  416, 422  (2) . 

3.  De  Facto. — Interurban  Railroads. — Consolidation. — Eligibility  of 
Constituents. — An  interurban  railroad,  formed  by  the  consolida- 
tion of  an  Ohio  and  an  Indiana  interurban  railroad  corporation, 
is  at  least  a  de  facto  corporation,  though  the  Indiana  corporation 
had,  at  the  time  of  the  consolidation,  no  railway  constructed  and 
in  operation.  Cleveland,  etc.,  R.  Co.  v.  Feight,  416, 422  (3) . 

4.  Promoters. — Question  for  Jury. — Whether  plaintiff,  in  an  action 
against  a  corporation  for  money  had  and  received,  was  a  pro- 
moter, is  a  question  of  fact. 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 125  (6). 
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5.  Foreign. — Afjents. — litght  to  Do  Business, — Jurisdiction. — Con- 
Irooto.— Section  d453  Burns  1901,  §3022  R.  S.  1881,  providing  that 
every  agent,  of  a  foreign  corporation,  In  this  State  shall  file  with 
the  clerk  of  the  circuit  court,  a  certificate  of  authority,  and  |40^ 
Bums  1908,  §3023  R.  S.  1881,  providing  that,  as  a  condition  pre- 
cedent to  the  right  to  do  business,  such  agent  shall  file  a  certificate 
authorizing  the  company  to  be  sued  upon  any  claim  arising  out  of 
the  transactions  of  such  agent,  do  not  apply  to  transactions  be- 
tween the  company  and  such  agent,  nor  to  the  acts  of  a  nonreai- 
d^it  manager  who  enters  this  State  for  the  purpose  of  appointing 
ag^ts.  HolUmell  v.  Smith,  etc..  Chemical  Co.,  361, 3G2  ( 1 ) . 

COSTS— 

Question  of  will  not  be  considered  in  moot  case,  see  Appeal.  57; 
Hale  V.  Berg,  4S,  ^2  (2). 

Agreed  Judgment. — Attachment, — Release. — ^Where  the  plaintiff 
agrees  to  release  his  attachment  lien  and  not  to  issue  execution 
until  a  certain  day,  in  consideration  that  no  question  will  be  made 
upon  such  attachment  or  upon  the  costs  occasioned  thereby,  the 
costs  of  such  attachment  are  properly  taxed  against  the  defend- 
ant Rossow  v.  Doebling,  23, 26  (4 ) . 

COXTNTEBCLAIX— 

See  Plbaoino.. 

C0T7KTIES— 

See  Fees  akd  Salabies  ;  Injunction. 

1.  Unlawful  AllotDan<!e  to  County  Assessor. — Recovery. — ^Where 
the  board  of  commissioners  allowed  to  a  county  assessor,  and  he 
was  paid,  more  than  he  was  entitled  to  receive  under  the  statute, 
the  board  of  commissioners  may  recover  the  amount  unlawfully 
allowed  and  paid.  Caldwell  v.  Board,  etc.,  40, 42  (2). 

2.  Boards  of  Commissioners. — Furnishings  for  Offices. — ^The  boards 
of  commissioners  have  the  statutory  authority  (§§5989,  5990 
Bums  1908,  §5748  R.  S.  1881,  and  Acts  1899,  p.  467)  to  provide 
furnishings  for  the  county  offices. 

Board,  etc.,  v.  Pashong,  69, 75  ( 1 ) . 

a  Furnishings  for  Offtceg.— Contracts.— VndeT  §§5589-5592,  5594ql 
Bums  1901,  Acts  1899,  p.  170  §§1-4,  Acts  1901,  p.  48,  §§1-3  and 
Acts  1899,  p.  343.  §37,  boards  of  commissioners  must  let,  at  public 
bid,  the  contract  for  providing  furnishings  for  the  county  offices, 
and  the  procedure  therein  specified  must  be  followed. 

Board,  etc.,  v.  Pashong,  69, 75  (2). 

4.  Furnishings  for  Offices. — Statutes. — A  contract  for  the  furnish- 
ing of  the  offices  in  a  new  court-house  is  governed  by  §5989  Bums 
1908,  §5748  R.  S.  1881,  providing  for  the  constraction  of  a  court- 
house, and  not  by  §5953  Bums  1908,  Acts  1903,  p.  318,  providing 
for  the  letting  of  contracts  for  office  supplies. 

Board,  etc.,  v.  Pashong,  69, 75  (3). 

6.  Furnishings  for  Offices. — Contracts. — Contracts  for  the  furnish- 
ings of  the  county  offices  can  be  made  only  upon  competitive  pub- 
lic bids,  the  award  being  made  to  the  "lowest  and  best  reqwnslble 
bidder."  Board,  etc.,  v.  Pashang,  69, 75  ( 4  ) . 
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6,  Furnishings  for  Offices, — Plans  and  Specifications. — Oontracis. — 
Where  the  plans  and  speclflcatlons  for  the  furnishings  of  the  coun- 
ty offices  in  a  new  court-house  are  not  specific,  but  leave  a  great 
part  of  the  details  to  be  included  in  plans  to  be  furnished  by  the 
bidders  themselves,  no  contract  can  bQ  let  thereon. 

Board,  etc,  v.  Pashong,  60, 76  (5) . 

COUNTY  AS8ESS0BS— 

See  Fees  and  Salabies. 

Unlawful  allowances  to,  see  Counties,  1;  Caldwell  v.  Board,  etc., 
40,  42  (2). 

COUBTS— 

1.  Superior. — Vanderburgh  County, — ^The  act  creating  the  Superior 
CJourt  of  Vanderburgh  County  (Acts  1877,  p.  52)  gives  such  court 
no  Jurisdiction  to  correct  errors  of  any  inferior  tribunal,  board 
or  official,  except  upon  an  appeal,  and  then  the  trial  is  de  novo. 

Ex  parte  Sherwood,  642,  646  (2). 

2.  Jurisdiction. — Contracts. — Insurance. — Circuit  courts  have  gen- 
eral Jurisdiction  over  contracts,  including  those  of  insurance ;  and 
Jurisdiction  of  the  subject-matter  in  an  action  on  an  Insurance 
policy  will  he  presumed,  until  the  contrary  is  shown. 

United  States,  etc.,  Ins.  Co,  v.  Clark,  845, 349  (3). 

3.  Circuit. — Jurisdiction, — ^The  circuit  courts  of  Indiana  have  gen- 
eral Jurisdiction ;  and  their  Judgments  import  Jurisdiction  of  the 
subject-matter  and  of  the  parties  to  the  action. 

Spangle  v.  Spangle,  297, 300  (1). 

4.  Jurisdiction. — Limited. — Presumptions. — Where  a  court  of  lim- 
ited jurisdiction  is  shown  to  have  had  Jurisdiction  in  a  suit,  the 
same  presumptions  are  indulged  in  favor  of  its  actions,  as  in  cases 
of  courts  of  general  Jurisdiction.  Jones  v.  Leeds,  164, 168  (5). 

COVENANTS— 

See  Deeds. 

CSIHINAL  LAW— 

Failure  to  provide  certain  precautions  for  safety  of  elevators,  see 
Statutes,  3;  Reliance  Mfg.  Co.  v.  Langley,  175,  181  (6). 

Felonies. — Arrest, — Process, — Damages. — Any  person  may  arrest  a 
felon  without  a  warrant;  but  if  he  wrongfully  arrests  an  inno- 
cent person,  he  is  liable  in  an  action  for  damages. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 707  (8). 

CBOSS-COMPLAINT— 

See  Pleading,  80. 

DAMAGES— 

See  Conversion;   Pleading,  03,  66;   Street  Railroads. 
Assessable,  where  appeal  is  un meritorious,  see  Appeal,  33;  United 

States,  etc..  Soc.  v.  Watson,  452,  457  (6). 
For  false  arrest,  see  Criminal  Law. 
Instructions  concerning,  see  Trial,  46,  47. 

1.  Compensatory.  —  Amount.  —  Mental  Suffering.  —  Humiliation. — 
Where  defendant's  unlawful  act  has  given  a  right  of  action  for 
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damages  to  the  plaintiff,  mental  suffering  and  humiliation  caused 
by  such  act  are  proper  elements  of  compensatory  damage,  regard- 
less of  physicial  injury ;  and  difficulty  in  determining  the  amount 
of  such  damage  does  not  defeat  the  right  thereto. 

Indiana  R.  Co.  v.  Orr,  426, 430  (2). 

2.  Eapceasive. — Street  Railroads. — Ejecting  Passenger. — One  hun- 
dred dollars  is  not  excessive  damages  for  the  unlawful  ejection  of 
a  passenger  from  a  street-car,  where  many  friends  ware  on  such 
car,  and  the  plaintiff,  though  not  physically  touched,  was  greatly 
humiliated.  Indiana  R.  Co.  v.  Git,  426, 430  (3) . 

3.  Elements. — Torts. — Negligence. — Physical  Injury. — Mental  Suf- 
fering.— Where  an  actionable  wrong  has  been  committed,  one  ele- 
ment of  the  compensatory  damages  for  which  is  mental  suffering, 
a  physical  Injury  need  not  be  shown. 

Indiana  R.  Co.  v.  Orr,  426, 431  (4). 

4.  Contracts. — Drilling  Wells. — Delay. — Where  a  contract  provides 
that  in  case  any  well  is  not  completed  in  sixty  days  the  lessees 
shall  pay  $1  per  day  until  such  well  is  completed,  the  contract 
calling  for  the  sinking  of  five  wells,  the  $1  payment  attaches  to 
each  of  three  alleged  delayed  wells  for  the  days  each  of  the  wells 
was  delayed.  Dailey  v.  Heller,  379, 384  (8). 

5.  Permanent. — Evidence. — Real  Estate. — Railroads. — Obstructing 
Drains. — Where  a  complaint  alleges  that  defendant  railroad  com- 
pany obstructed  a  public  drain,  thereby  destroying  plaintiff's  lands 
for  farming  purposes,  proof  of  permanent  damages  is  admissible. 

Kelsay  v.  Chicago,  etc..  Railroad,  128, 131  (2). 

6.  Settlement. — Fraud. — Executors  and  Administrators. — Rail- 
roads.— Where  a  husband  was  killed  by  the  negligence  of  a  rail- 
road company,  and  as  a  condition  precedent  to  the  receipt  of  his 
wages  such  company  compelled  the  wife  to  qualify  as  adminis- 
tratrix, whereupon  such  wages  were  paid,  and  in  order  to  receive 
the  money  due  to  her  individually  from  the  benefit  departm^it  of 
such  company  she  was  required  to  sign  individually  and  as  ad- 
ministratrix, a  release  of  any  claim  for  damages,  the  company's 
representative  saying  it  was  "a  form  she  would  have  to  go  through 
with"  and  that  "ever j^thing  is  all  right,"  the  widow  protesting  that 
she  did  not  wish  to  do  anything  to  prejudice  the  rights  of  her 
children  as  against  the  company,  no  fraud  upon  the  rights  of 
such  children  is  shown  and  the  release  is  conclusive  as  against  aU 
claims.  Qipe  v.  Pittsburgh,  etc.,  R.  Co.,  156, 159  (3). 

7.  Excessive. — Cities. — A  verdict  for  $2,000  Is  not  excessive,  where 
plaintiff's  leg  was  bruised  and  lacerated  and  her  hip  probably 
permanently  injured.  City  of  Whiting  v.  Eagan,  377, 378  (3). 

8.  Excessive.-— Death  of  Child.—^A  verdict  for  $2,250  for  the  death 
of  a  child  six  years  old«  is  not  excessive. 

Louisville,  etc.  Traction  Co.  v.  Short,  570, 576  (13). 

DECEDENTS'  ESTATES— 

See  Adoptton  ;  Descent  and  Distribution  ;  Exectttobs  and  Admin- 
istrators; Wills;  Witnesses. 

Sustaining  motion  to  strike  out  exceptions  to  final  report  of  admin- 
istrator, not  a  final  Judgment,  see  Appeal,  51 ;  Bush  v.  Bush,  39. 

1.  Debts. — Administration. — Wills. — Where  the  entire  property  of 
a  decedent  is  disposed  of  by  his  will,  and  there  are  no  debts,  ad- 
ministration is  not  necessary.  Block  v.  Butt,  487, 488  ( 1 ). 
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2.  Widows'  Quarantine  Rights. — Harvested  Crops. — ^The  widow  of 
deceased  who  died  July  20,  leaving  a  crop  of  wheat  shocked  and 
standing  in  a  field,  which  field  was  included  within  the  forty  acres 
constituting  the  widow's  statutory  reservation  for  one  year,  is 
not  entitled  to  such  harvested  crop.  Bush  v.  Bush,  46. 

DECLABATIONS— 

See  Evidence. 

DEDICATION— 

See  Highways. 

DEEDS— 

See  Easements  ;  Mobtgages  ;  Reformation  ;  Taxation  ;  Vendor  and 
Purchaser. 

As  to  explanations  of,  see  Evidence,  23.  u 

Complaint  for  reformation  of,  see  Pleading,  (K);  Radebaugh  v.  Scan- 
Ian,  109,  114  (2). 

Reformation  of,  see  Pleading,  80. 

"Convey,"  see  Words  and  Phrases,  5. 

Covenants. — Possession. — Tenancy. — ^The  continued  possession  of  a 
tenant  from  year  to  year,  in  possession  at  tlie  time  of  the  execu- 
tion of  a  warranty  deed,  does  not  constitute  a  breach  of  covenant. 

Hammond  v.  Jones,  32, 37  (5) . 

DEMXJBBEB—  , 

See  Pleading. 

DESCENT  AND  DISTBIBXJTION— 

See  Decedents*  Estates  ;  Estoppel,  2 ;  Wills. 

As  to  adopted  children,  see  Adoption,  1-4 ;  Jones  v.  Leeds,  164. 

1.  Payment  of  Debts. — Wills. — legatees  are  not  entitled  to  their 
legacies  until  the  testator's  debts  are  paid. 

Whitman  v.  Whitmran,  00, 100  (1 ). 

2.  Widower's  Rights  in  Deceased  Wife's  Real  Estate. — Estoppel. — 
Wrtitrr.— rnder  83010  Burns  1008.  Acts  IvSOI.  p.  71,  §1,  a  widower, 
unless  he  is  estopped,  or  has  waived  his  right,  is  entitled  to  one- 
third  of  his  deceased  wife's  real  estate  subject  to  its  proportion 
of  the  wife's  antenuptial  debts.  Banta  v.  Smith,  361, 366  (2). 

"DETECTIVE"— 

See  Words  and  Phrases,  7. 

Authority  of,  when  employed  by  railroad  company,  see  Railroads. 
1 ;  Grand  Rapids,  etc.,  R.  Co.  v.  King.  701,  704  (2). 

DIVOBCE— 

Decree. — Prnpcrli/  Rights. — All  property  rights  growing  out  of  the 
marriage  relation  are  conclusively  detenniutHl  by  the  decree  of 
divorce;  but  other  proi)erty  rights  remain  wholly  unaflPected 
thereby.  Townsend  v.  Huntzinger,  223, 225  (3) . 


734  INDEX. 

BBAZHS- 

See  MUNICIFA.L  Ck>SP0BATI0N8. 

Complaint  against  railroad  company  for  obstructing,  see  Pueadiivo, 

59;  KeUay  v.  Chicago,  etc,  RaUroad,  128»  133  (5). 
ObBtmction  of,  see  Railboads,  4-6. 

SASEHENTS— 

Implied. — LighU — Vendor  and  Purchaser, — Deeds, — ^A  deed,  absolute 
upon  its  face,  executed  to  one-half  of  a  two-story  building,  a  stair- 
way next  to  the  center  of  the  grantor*8  side  leading  to  the  second 
floor,  and  a  hallway  of  substantially  the  same  width  as  the  stair- 
way extending  forward  from  the  head  of  the  stairs  to  a  window, 
on  the  grantee's  side,  which  furnished  light  for  the  stairway,  does 
not  impliedly  contain  a  reservation  of  an  easement  to  the  light 
from  such  window.  Cummins  v.  Qrimes,  367. 

ELBCnOV— 

See  IivsuBANCR. 

By  widow,  see  Wills. 

ELECTIONS— 

For  railroad  subsidy  tax,  see  Boards  of  Ck)MHi8Si0NEB8,  1,  2;  D«ii- 

can  V.  Com  J  61. 
For  railroad  subsidies,  see  Railboads,  7,  8;  Duncan  v.  Cox,  61. 

1.  Ballots, — Railroads, — Subsidies, — ^The  use  of  ballots  not  pre- 
pared by  the  board  of  election  commissioners  will,  if  timely  ob- 
jected to,  invalidate  a  railroad  subsidy  election. 

Duncan  v.  Cow,  61, 66  (3). 

2.  Subsidies,  —  Railroads,  —  Jurisdiction, — St  a  tutes, — Directory,  — 
Upon  proper  notice,  the  board  of  'commissioners  has  Jurisdiction 
over  all  taxpayers  of  a  township  for  determining  whether  a  rail- 
road subsidy  shall  be  levied ;  and  the  fact  that  such  board  fails 
to  determine  the  validity  of  a  subsidy  election  at  the  June  term 
next  succeeding  such  election,  does  not  deprive  it  of  Jurisdlcti<»i. 
such  statute  so  providing  (§5476  Bums  1906,  $4056  R.  S.  1881) 
being  directory.  Duncan  v.  Cox,  61, 67  (4). 

ELEVATOBS— 

See  Statutes,  8 ;  Master  and  Servant,  29. 

Actions  for  injuries  from,  see  Master  and  Servant,  30;  Reliance 
Mfg,  Co,  V.  Langley,  175,  178  (4). 

EHIKENT  DOMAIN— 

Towns  have  right  of,  see  Municipal  Corporations,  9;  lAebole  v. 
!rra««er,  278,  282  (1). 

EMPLOYEES'  LIABILITY  ACT— 

See  Pleading,  23-28. 

EQUITY— 

Governs  suits  to  set  aside  decrees,  see  Judgment,  4 ;  Jones  v.  Leeds, 
164,  170  (9). 

ESTATES— 

See  Wills. 
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ESTOPPEL^ 

See  Husband  and  Wife. 

Of  wife,  to  deny  suretyship,  see  Bills  and  Notes. 

1.  Husband  and  Wife. — Suretyship, — yotes. — Mortgages, — A  wife 
is  not  estopped  to  show  that  she  was  a  surety  only  upon  a  mort- 
gage executed  by  her  to  a  brewing  company  In  payment  of  her 
husband^s  beer  account,  even  though  she  gave  such  company  an 
affidavit  that  the  money  taken  in  at  the  husband's  saloon  was 
partly  used  in  payment  of  the  building  and  loan  dues  upon  such 
property,  there  being  no  deceit  practiced  by  her. 

Indianapolis  Brewing  Co,  v.  Behnke,  288, 2d2  (4). 

2.  Mortgages, — Descent  and  Distribution, — A  husband  who  Joins 
his  wife  in  a  mortgage  of  her  lands  to  pay  her  debt,  the  mortgage 
stipulating  that  the  mortgagors  agree  to  pay  the  debt  secured,  is 
estopped,  upon  his  wife's  death,  from  asserting  his  marital  rights 
to  such  land.  Banta  v.  Smithy  364, 366  (3) . 

3.  Former  Adjudication, — Action  on  Lease, — Answer  of  Alienation 
of  Land. — Sustaining  Demurrer. — Where  an  action  was  brought 
for  money  alleged  to  be  due  under  a  lease,  and  an  answer  was  filed 
that  plaintiff  had  sold  and  conveyed  the  leased  land,  to  which 
answer  a  demurrer  was  sustained,  the  issues  being  closed  by  a 
general  denial,  and  judgment  was  rendered  for  the  plaintiff,  such 
Judgment  does  not  estop  defendant  from  alleging  such  defense  of 
alienation  In  a  subsequent  suit  for  a  reformation  of  the  provisions 
of  the  deed,  and  for  a  Judgment  for  the  rentals  due  under  the 
lease.  Watt  v.  Barnes,  466, 470  (6) . 

4.  Former  Adjudication. — Issues. — Pleading, — ^The  presumption  is 
that  everything  provable  under  the  issues  in  a  former  suit  was 
determined  therein :  but  for  one  to  avail  himself  thereof,  he  must 
set  out  the  facts  constituting  such  estoppel. 

Watt  V.  Barnes,  466, 473  ( 7 ) . 

EVIDENCE— 

See  Bastabdt  ;  Damages  ;  Mobtgaoes  ;  Tbial  ;  Witnesses. 

Record  showing  Introduction  of,  see  Appeal,  15 ;  New  York,  etc,^  B. 
Co.  V.  Flynn,  501,  509  (7). 

Rulings  on,  how  shown  to  be  prejudicial,  see  Appeal,  34-36. 

Appellate  Court  will  not  weigh,  where  conflicting,  see  Appeal. 

Tn  actions  under  factory  act,  see  Master  and  Sebvant,  26 ;  Rohhins 
V.  Ft,  Wayne  Iron,  etc.,  Co.,  557,  563  (6). 

Parol,  inadmissible  to  correct  void  mechanic's  lien  notice,  see  Me- 
chanics' LiKRS,  12;  Windfall,  etc..  Oil  Co.  v.  Roe,  687,  691  (2). 

Newly-discovered,  how  presented,  see  New  Trial,  3;  Townsend  v. 
Huntzinger,  223,  22Q  (4). 

That  check  constituted  payment,  see  Payment,  3;  Baughman  v. 
Lowe,  1,  5  (8). 

Showing  agency,  see  Pbincipal  and  Agent,  2. 

To  show  that  railroad  company  set  fires,  see  Railboads,  21,  22 ;  To- 
ledo, etc.,  R.  Co.  V.  Sullivan,  390. 

Tax  deeds,  see  Taxation,  3,  4. 

Instructions  on  failure  to  produce,  see  Tbial,  13;  Closson  v.  Bligh, 
14,  16  (2). 

Instructions  as  to  weighing  positive  and  negative,  see  Tbial,  18; 
Cleveland,  etc.,  R.  Co.  v.  Wuest,  210,  215  (5). 

Instructions  should  be  applicable  to,  see  Tbial,  30-36. 


736  INDEX. 

EVIDENCE— GontinuecL 

Of  one  of  several  acts  of  nc^li|?enee  sufficient,  see  Tbial,  67,  68. 

Showing  that  coriwration  eini)loyecl  officer  to  labor  for  compensa- 
tion, see  Work  and  Labor,  1 ;  Huntington  Fuel  Co,  v.  Mcllvaine, 
328,  331  (3). 

1.  Declarations  of  Title. — Tax  Lists, — Possession. — Res  Gestae. — 
Declarations  made  by  the  legal  holder  of  the  title  to  lands,  as  well 
as  tax  assessment  lists  made  by  him,  are  admissible  in  evidence, 
as  part  of  the  res  gestae,  to  show  the  character  of  his  i}ossession. 

Vannice  v.  Dungan,  27, 31  (4). 

2.  Declarations  to  Bank  Officer  as  to  Ownership  of  Money. — In  an 
action  by  a  client  against  his  attorney  for  money  collected,  dec- 
larations made  by  such  attorney  to  the  officers  of  a  bank  where 
the  attorney  der)osited  such  money  to  his  own  credit,  are  inadmis- 
sible in  evidence,  there  being  nothing  to  show  that  the  attorney's 
directions  for  depositing  were  not  complied  with. 

Baughmany.Lowe,h4  (5). 

3.  Judicial  Notice. — Records  on  Former  Appeal. — ^The  Appellate 
Court,  In  a  pending  api)ea],  takes  Judicial  notice  of  the  facts  con- 
tained in  the  record  of  the  same  case  on  a  iirior  appeal  to  the 
Supreme  Court.  Olpe  v.  PUtshurgh,  etc.,  R.  Co.,  156, 158  (2) . 

4.  Condition  and  Facial  ExprcRsion  of  Decedent, — Insurance. — 
Breach  of  Warranty. — Where  the  defense  to  an  action  on  an  in- 
surance policy  is  a  breach  of  warranty,  one  of  which  was  that 
assured  falsely  warranted  that  he  had  two  good  eyes,  evidence  of 
the  appearance  of  his  face  at  death  is  material  as  showing  wheth- 
er assured*s  glass  eye  was  plainly  distinguishable  to  the  company's 
agent  at  the  time  of  the  execution  of  the  policy. 

United  States,  etc.  Ins.  Co.  v.  Clark,  345, 359  (17). 

5.  Affidavit  for  New  Trial. — Plaintiffs  affidavit  In  support  of  his 
motion  for  a  new  trial,  stating  tliat  upon  another  trial  the  maker 
of  the  note  sued  upon  would  be  present  and  would  testify  that 
defendant  did  sign  such  note,  is,  apart  from  such  motion  and  other 
affidavits  In  support  thereof,  admissible  on  behalf  of  defendant 

Closson  V.  Bligh,  14, 15  (1). 

6.  Employment  of  Laborer  hy  Director  of  Corporation. — Contracts. 
— In  an  action  against  a  corporation  by  an  officer  thereof,  for 
services  perforine<l,  evidence  that  a  director,  wlio  was  a  majority 
stockholder,  directed  plaintiff  to  perform  such  labor.  Is  admissible 
to  show  the  employment,  and  that  the  services  were  rendei*ed  with 
expectation  of  pay. 

Huntington  Fuel  Co.  v.  Mcllvaine.  ?,2f^.  3.32  (4). 

7.  Exclusion  of. — Cumulative. — It  is  not  erroneous  to  exclude  evi- 
dence showing  that  a  certain  manufacturer  made,  during  a  s'>o- 
clfic  period,  but  one  kind  of  pipe,  and  that  defendant  sold,  during 
the  period  In  controversy,  only  such  kind,  wliere  such  facts  were 
already  established  by  uncontradicted  evidence. 

Oil-Well  Supply  Co.  v.  Priddy,  200,  209  (fe). 

8.  Witnesses. — Credibility. — Limiting  Evidence  by  Instructions. — 
Decedents*  Estates. — Where  evidence  is  received,  over  plaintiff's 
objection.  In  an  action  against  an  administrator,  and  upon  plain- 
tiff's motion,  an  instruction  is  given  limiting  the  consideration  of 
such  evidence  wholly  to  the  quest  I  cm  of  the  credibility  of  another 
witness,  tlie  objection  to  the  introduction  of  such  evidence  is 
waived.  Oplci)ay  v.  Tippecanoe  Loan,  etc.,  Co.,  481. 485  (5) . 

9.  Papevs  in  Case. — Entries. — Former  Adjudication. — ^W'here  a  cred- 
itor of  an  estate  procures  an  administrator  to  bring  a  suit  In  be- 
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half  of  such  creditor,  a  decree  being  obtained,  the  papers  and  en- 
tries in  such  suit  are  proper  evidence  of  former  adjudication,  in 
a  subsequent  action  by  such  creditor  against  the  administrator  of 
such  estate  to  recover  again  on  the  same  claim. 

Oglcbay  v.  Tippecanoe  Loan,  etc,  Co,,  481, 485  (G). 

10.  Otcnership, — ^Testimony  that  plaintiffs  purchased  the  hack  and 
horse  in  controversy  and  still  had  them ;  that  they  purchased  the 
mare  and  kept  her  until  April,  and  that  the  harness  was  their 
best  harness,  where  uncontradicted,  sufflciently  shows  plaintiffs* 
ownership  of  such  property,  mere  possession  being  prima  facte 
sufficient.  City  of  Laporte  v.  Henry,  197,  199  (2). 

11.  Time  of  Sexual  Intercourse. — Bastardy. — Evidence  as  to  the 
times  of  alleged  sexual  intercourse  must  be  confined,  in  bastardy 
cases,  to  about  the  time  of  conc'ei)tion. 

estate,  ex  reh,  v.  Breeden,  370, 372  (2). 

12.  Railroad  Crossing  Accident. — (Signals. — Evidence  that  some  of 
the  witnesses  heard  the  locomotive  whistle  on  the  train  w^hich,  at 
a  prohibited  speed,  ran  over  decedent,  and  that  some  did  not  hear 
same,  does  not  Justify  the  trial  court  in  taking  the  case  from  the 
Jury  on  the  ground  of  decedent's  contributory  negligence. 

Wamsley  v.  Cleveland,  etc.,  R.  Co.,  147, 154  (9). 

13.  Present  Condition  of  Railroad  Track. — Crossing  Accidents. — 
Proof  of  the  surroundings  of  a  railroad  track  at  the  time  of  the 
trial  is  not  conclusive  of  its  surroundings  at  the  time  of  receiving 
the  injuries.  Wamsley  v.  Cleveland,  etc.,  R.  Co.,  147, 154  (8). 

14.  Tax  Lists. — Financial  Condition  of  Owner. — In  a  suit  to  cancel 
a  deed  and  an  alleged  lieu,  executed  by  plaintiff  to  defendants* 
decedent,  the  allegations  as  to  such  lien  being  surplusage,  tax 
lists  showing  decedent's  personalty  are  inadmissible  as  without 
the  issues,  and  as  to  showing  decedent's  financial  condition,  such 
lists  are  wholly  immaterial.  Vannice  v.  Dungan,  27, 31  (5) . 

15.  Pain. — Irresponsive  Answer. — Motion  to  Strike  Out. — It  is  uot 
prejudicial  to  refuse  to  strike  out,  as  irresponsive,  the  latter 
clause  of  the  answer:  "Hurts  me  nearly  all  the  time,  and  there 
is  a  big  hole  in  there  yet,  in  the  bottom,"  given  in  response  to  the 
question:  "When  does  it  [tlie  injured  legl  hurt  you?"  asked  of 
the  plaintiff,  in  a  personal,  injury  case,  such  answer  being  merely 
descriptive  of  the  injury  and  explanatory  of  the  cause  of  his  pain. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 340  (5) . 

16.  Ohjections. — Conciseness. — Appeal. — ^To  present  any  question, 
on  appeal,  as  to  objections  to  offered  testimony,  the  objections 
must  be  explicitly  stated  to  the  trial  judge  and  such  objections 
properly  embodied  in  the  record  on  appeal. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 340  (6). 

17.  Objections. — Rulings. — Where  the  trial  court  failed  to  rule  on 
objections  made  to  a  question,  and  no  answer  was  ever  made  by 
the  witness  thereto,  no  question,  as  to  such  objections,  can  be 
raised  on  appeal. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 341  (7). 

18.  Signature  hy  Mark. — Objections. — Where  defendant  objected  to 
plaintiffs  execution  of  his  signature  by  mark,  in  the  presence  of 
the  jury,  but  failed  to  object  to  the  introduction  of  such  mark  in 
evidence,  no  question  thereon  can  be  raised  on  appeal. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 341  (8). 
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19.  Affidavit  for  Continuance. — Absent  Witnesses, — Impeachment 
of. — Where  an  ajQidavit  for  a  continuance  was  filed,  in  a  personal 
injury  case,  setting  out  that  a  certain  doctor,  if  present,  would 
testify  that  the  plaintiff  was  not  injured,  and  the  plaintiff  ad- 
mitted, in  order  to  go  to  trial,  that  he  would  so  testify,  plaintiff 
cannot,  on  the  trial,  impeach  such  doctor  by  showing  that  he  made 
statements  agreeing  with  another  physician  that  the  plaintiff  was 
injured  as  alleged.    Watson,  J.,  dissenting. 

New  York,  etc.,  R.  Co.  v.  Flynn,  501, 504  (4),  507  (4). 

20.  Relative  Distance  of  Objects  from  Street  Railroad  Track. — ^In 
an  action  by  a  conductor  of  a  street-car  against  his  company  for 
injuries  sustained  in  a  collision  with  a  telephone  pole  standing 
too  near  the  track,  it  is  not  erroneous  to  exclude  a  question  ask- 
ing if  the  bridge  near  the  pole  was  as  near  the  track  as  the  pole, 
since  the  conductor  had  a  right  to  assume  that  the  pole,  as  well 
as  the  bridge,  was  not  so  near  as  to  cause  a  collision. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 542  (13). 

21.  Condition  of  Lumber  One  Year  After  Bulking. — ^In  an  action 
for  the  contract  price  of  lumber  sold  by  plaintiff  to  defendants, 
and  bulked  for  them,  evidence  as  to  the  condition  of  such  lumber 
one  year  after  it  was  bulked  is  admissible  as  tending  to  show  the 
quality  thereof  at  the  time  it  was  bulked. 

Fletcher  v.  Southern,  650, 556  (6). 

22.  Objects  Within  Sight. — Presumptions. — Railroads. — ^Persons  are 
presumed  to  have  seen  a  railroad  train  approaching,  when,  if 
they  had  looked,  they  could  have  seen  same. 

Loivden  v.  Pennsylvania  Co.,  614, 618  (2). 

23.  Oral. — Deeds. — Lots. — Alleys. — In  the  absence  of  fraud,  mis- 
take or  uncertainty,  oral  evidence  is  inadmissible  to  show  that  the 
grantor  of  a  lot  did  not  include  in  his  deed  to  such  lot  the  land 
to  the  middle  of  an  adjoining  alley. 

.Bergan  v.  Cooperative  Ice,  etc.,  Co.,  647, 648  (1),  651  (1). 

24.  Exclusion  of. — Offer  of  Proof. — In  order  to  present  any  ques- 
tion upon  the  exclusion  of  evidence,  the  complaining  party  must 
make  an  offer  of  the  proof  sought  to  be  introduced. 

Brinkman  v.  Pacholke,  662, 668  (6) . 

25.  Conclusions. — Striking  Out. — Harmless  Error. — It  is  a  harmless 
error,  in  an  action  for  damages  against  an  automobilist  for  fright- 
ening plaintiff's  horse  and  causing  it  to  run  away  and  to  injure 
plaintiff,  to  strike  out  an  answer  showing  that  plaintiff  had  his 
horse  '*under  control"  when  the  automobile  came  alongside  of  the 
plaintiff's  buggy,  where  the  witness  afterward  testified  that  at  such 
time  the  plaintiff's  horse  was  **a  little  scared,"  was  "running  like 
any  other  horse  that  was  scared,"  and  that  plaintiff  was  ^'holding 
the  lines. '  Brinkman  v.  Pacholke,  662, 668  (7). 

EXECTJTOBS  AND  ADMINISTKATOB&- 

Appointment. — Discretion. — Decedents*  *  Estates.— The  appointment, 
by  the  trial  Judge,  of  a  disinterested  person,  at  the  widow's  re- 
quest, as  administrator  of  her  deceased  husband's  estate,  will  noL 
be  set  aside,  on  appeal,  in  favor  of  the  decedent's  sister,  there  l)e- 
ing  no  abuse  shown  of  the  trial  judge's  discretion. 

Bentley  v.  JarreU,  586, 587  (2) . 

FACTOBY  ACT— 

See  Master  and  Servant;   Statutes. 
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FALSE  IMPRISONMENT— 

See  Railroads,  1,  2. 

Instructions  in  cases  of,  see  Trial,  77-81 ;  Grand  Rapids,  etc,  ft.  Co. 
V.  King,  701. 

EEES  AND  SALABIES— 

1.  County  Assessors,— Under  §8531  a  Burns  1901,  Acts  1895,  p.  207, 
§1,  the  county  assessor  of  Boone  county  Is  not  entitled  to  serve 
more  than  180  days  in  any  year. 

Caldwell  v.  Board,  etc.,  40, 42  (1). 

2.  Excessive. — Appropriation  for, — ^The  appropriation,  by  the  coun- 
ty council,  of  money  to  pay  an  unlawful  salary  to  a  public  officer 
is  no  defense,  in  an  action  by  the  l)oard  of  commissioners  for  the 
recovery  of  the  unlawful  payment. 

Caldwell  V.  Board,  etc., 40, 43  (4). 

3.  Excessive. — Advice  of  County  Attorney, — ^That  an  officer  acted 
upon  the  advice  of  the  county  attorney  in  receiving  an  unlawful 
salary,  constitutes  no  defense  to  an  action  for  the  recovery 
thereof.  Caldwell  v.  Board,  etc.,  40, 44  ( 5 ) . 

FELLOW  SERVANT— 

See  MASTER  and  Servant. 

FELONY— 

Arrests  in  cases  of,  see  Criminal  Law. 

FOBECLOSTJBE— 

See  Judgment  ;  Mechanics'  Liens. 

FOBFEITTJBES— 

See  Insurance. 

FEATTD^ 

See  Chattel  Mortgages. 

Liabilities  incurred  through,    not    discharged    in  bankruptcy,  see 

Bankruptcy,  1-3 ;  Landgraf  v.  Ori/fith,  372. 
In  settlement  of  claim  for  damages,  see  Damages,  6. 
Burden  of  proving,  upon  party  alleging,  see  Trlal,  2,  5. 

Presumptions  of. — Question  for  Jury. — Fraud  is  a  question  of  fact 
for  the  Jury,  and  is  never  presumed. 

Oipe  V.  Pittsburgh,  etc.,  R.  Co.,  156, 161  (5). 

FEAXTDS,  STATUTE  OF— 

See  Pleading,  68. 

Insanity. — Title,-^^o  action  lies  in  favor  of  an  insane  person,  or  his 
representatives,  because  of  defendant's  fraud  in  securing  such  in- 
sane person's  land,  unless  it  first  be  shown  that  such  defendant 
has  received  title  thereto.  Krciger  v.  DeMass,  252, 254  ( 1 ) . 

GXJABDIAN  AND  WABB— 

See  Infants  ;  Insane  Persons  :  Taxation. 

1.  Residence  of  Ward. — Intention. — The  guardian  of  an  insane 
ward  may  control  the  legal  residence  of  such  ward. 

Brookovery,  Kase,  102, 100  il). 
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aXJABDIAK  AKD  WABD— Continued. 

2.  Residence  of  M'ard. — Where  the  guardian  of  an  insane  ward  per- 
mitted her  to  be  reiuoved  with  her  mother  from  the  mother's 
country  home  to  a  city  and  to  remain  indefinitely  with  such 
mother,  the  guardian  having  no  intention  for  the  ward  to  t>e  re- 
turned to  the  former  home,  and  the  mother  I'eceiving  pay  from 
the  ward's  estate  for  board  and  care,  the  residence  of  such  ward, 
for  taxation  puri)ose8,  is  the  place  of  residence  of  the  mother. 

BrtMjkovery.  Kaae,  102, 109  (8). 

HABMLESS  EBBOBr- 

See  Appkal. 

Erroneous  instructions  may  be,  see  Trial,  48,  49. 

HiaHWAYS— 

1.  Use  of,  for  Antotnohilea. — The  use  of  automobiles  upon  the 
streets  and  highways  is  lawful. 

Brinkman  v.  Pacholke,  662, 666  ( 1 ) . 

2.  Aiitomohiles. — Hpeed. — 8tatuteH. — ^I'he  sp^ed  and  care  required 
in  the  oi>eratlon  of  automobiles  are  regulated  by  statute  (§10465 
Burns  1908,  Acts  1907,  p.  558,  §1). 

Brinkman  v.  Pacholke,  662, 666  (3) . 

3.  EatahUshment, — User. — A  way  used  for  public  travel  for  twenty 
years,  becomes  a  public  highway  by  user. 

Gillespie  V.  Duling,  217, 220  (1). 

4.  Estahlislnncnt, — Dedication, — Presumptions. — ^The  dedication,  for 
highway  purposes,  of  a  way  used  bj^  the  public  for  a  considerable 
while,  though  less  than  twenty  .vears,  will  be  presumed,  where 
the  owner  knew  of  such  use,  made  no  obJe(*tions  thereto,  and 
the  other  circumstances  are  consistent  with  an  intention  to  ded- 
icate. Gillespie  V.  DuUng,  217, 220  (2). 

5.  Dedication. — Prescription. — fitatntes. — ^Though  at  the  common 
law  the  public  could  not  gain  a  public  highway  easement  by 
prescription — continued  user  being  mere  evidence  of  a  dedication — 
still,  under  §76(53  Bums  1008,  Acts  1905,  p.  521,  §15,  twenty  years' 
use  of  a  way,  by  the  public,  establishes  it  as  a  public  highway. 

Gillespie  v.  Duling,  217, 220  (3) . 

6.  Dedication, — Presumptions. — Where  the  public  highway  touch- 
ing plaintiff's  property  has  been  legally  vacated,  leaving  as  his 
only  way  out  a  road  over  a  neighbor's  land,  used  many  years, 
the  presumption  is  strong  that  such  way  is  public. 

Gillespie  V.  Duling,  217, 221  (4) . 

7.  Open  at  One  End. — ^That  a  way  is  open  at  only  one  end  does  not 
prevent  its  being  a  public  highway,  the  use  by  the  public — ^those 
who  have  occasion  to  use  the  road — being  the  test 

Gillespie  v.  Duling,  217, 221  (5). 

8.  Dedication. — Deviations. — ^That  the  course  of  a  road  has  devi- 
ated to  avoid  trees  and  other  obstructions  does  not  defeat  its  dedi- 
cation or  use  as  a  public  highway,  where  the  line  of  way  remains 
substantially  unchanged.  Gillespie  v.  Duling,  217, 221  (6) . 

9.  Dedication. — Elements. — ^The  elements  of  a  dedication  of  a  pub- 
lic highway  are  (1)  an  intention  by  the  owner  to  dedicate,  and 
(2)  an  acceptance  by  the  public,    Gillespie  v.  Duling,  217, 222  (8). 

10.  Dedication. — In  tent  ion. — Hoir  Determined. — Evidence. — ^The  in- 
tention to  dcMlIcate  is  shown  by  the  actions  and  conduct  of  the 
owner  of  the  laud,  and  net  by  his  secret  thoughts. 

Gillespie  v.  Duling,  217.  222  (9). 
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11.  Dedication, — Acceptance, -^How  Shown, — ^The  acceptance  of  a 
way  Intended  by  the  owner  as  a  public  highway  may  be  express 
or  implied — user  by  consent  being  sufficient — the  Improvement 
thereof  by  the  public  not  being  necessary. 

Gillespie  V.  Dullng,  217, 223  (10). 

12.  Petitions, — Initial  Attack  on  Appeal. — Objections  not  made  be- 
fore the  board  of  commissioners,  in  a  highway  case,  cannot  be 
made  on  ap()eal.  Fancher  v.  Coffln,  489, 491  (3). 

13.  Description, — Sufficiency. — ^A  highway  petition  which  describes 
the  proposed  route  with  such  certainty  that  a  surveyor  can  locate 
It  Is  sufficient  Fancher  v.  Coffin,  489, 491  (4). 

14.  Description, — ^A  highway  petition  stating  that  the  proposed  road 
shall  be  forty  feet  wide,  and  shall  begin  in  Davis  township,  Starke 
county,  Indiana,  at  the  northeast  comer  of  sectioil  thirty,  in  town- 
ship thirty-four  and  range  two  west  thence  to  extend  north  on 
the  section  line  dividing  sections  nineteen  and  twenty,  and  to 
terminate  at  the  northeast  comer  of  section  nineteen,  is  sufficient 

Fancher  v.  Coffiiif  489, 492  ( 5 ) . 

15.  Remonstrance, — Verification  hp  Attorney. — Waiver. — ^Where  a 
highway  remonstrance  was  verified  by  a  remonstrant's  attorney, 
and  the  petitioners  made  no  objection  thereto  before  the  board  of 
commissioners,  they  cannot  be  heard  to  complain  thereof  on  ap- 
peal. Fancher  v.  Coffin,  4S9, 492  ( (5 ) . 

16.  User, — Vacation. — ^A  road  used  by  the  public  for  thirty  years 
constitutes  a  public  highway,  and  It  can  be  vacated  only  by  com- 
plete abandonment  or  by  a  proceeding,  under  the  statute  (§(>759 
Bums  1901,  §5032  R.  S.  1881)  for  that  puri)ose. 

Small  V.  Binford,  440, 445  (4). 

17.  Abandonment  "by  Constmcting  Xcw  Road. — ^The  construction  of 
a  new  highway  near  an  old  one  does  not  abandon  such  old  high- 
way, esi)eclally  where  such  abandonment  would  prevent  egress 
and  Ingress  by  residents  who  had  outlets  to  such  old  highway. 

Small  V.  Binford,  440, 445  (5). 

18.  Dedication. — AVtc  Way. — Presumptions, — Deviations. — The  use 
of  a  new  road  instead  of  the  old  highway,  with  tlie  consent  of 
the  interested  parties,  constitutes  the  new  way  a  public  higliway, 
dedication  being  presumed ;  and  subse<iuent  deviations  because  of 
obstructions  do  not  aflPect  its  public  character. 

Small  V.  Bin  ford.  440,  446  (0). 

19.  Use. — Amount. — ^The  fact  tliat  a  way  is  use<l  by  only  a  few 
persons  does  not  destroy  its  character  as  a  public  highway. 

Small  V.  Bin  ford,  440, 446  (7). 

HOSPITALS— 

See  Pleading,  51-54;   Railboads. 

Operation  by  railroad  companies,  see  Railhoads,  3. 

HUSBAND  AND  WIFE— 

See  Bills  and  Notes;  Parent  and  Child;  Principal  and  Agent. 

Contracts  between,  void  at  common  law,  see  Contracts,  7;  Town- 
send  V.  Huntzinger,  22.'?,  225  (1). 

Estoppel  of  wife  to  deny  suretyship,  see  Estoppel,  1 ;  Indianapolis 
Brewing  Co.  v.  Behnke,  28S,  292  (4). 
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HTJSBAKD  AND  WIFE— Continued. 

1.  Contracts. — Disabilities, — Estoppel, — ^A  married  woman  cannot 
alone  contract  to  pell  or  mortj^a^e  her  real  estate,  or  to  become  a 
surety ;  but  she  la  bound  by  an  e8top|)el  in  pais, 

Indianapolis  Brewing  Co,  t.  Behnke,  288, 291  (1). 

2.  Account. — Suretyship, — Bills  and  Notes, — A  married  woman  who 
executes  a  note  in  payment  of  her  husband's  op«i  account  is  a 
surety  only.  Indianapolis  Brewing  Co.  y.  Behnke,  288, 291  (2). 

IMPEACHMENT— 

See  Evidence  ;  Witnesses. 

IKFAHT&— 
See  Adoption. 

1.  Parties, — Street  Improvement  Liens, — Ouardian  and  Ward, — ^An 
Infant  owner  of  real  e-^tate  Is  a  necessary  and  proper  party  to  a 
suit  for  the  foreclosure  of  a  street-Improvement  Hen  affecting  such 
proi)erty,  her  guardian  being  neither  a  necessary  nor  a  proper 
party  thereto.  Harrison  v.  Western  Construction  Co.,  6, 8  (3) . 

2.  Ouardian  and  Ward. — Duties. — ^The  guardian  should  appear  and 
defend  for  his  ward ;  but  In  actions  affecting  the  ward's  title,  the 
ward  Is  the  proper  party,  and  process  must  be  served  upon  such 
ward  the  same  as  uiK>n  an  adult. 

Harrison  v.  Western  Construction  Co.f  6, 8  (4). 

INJUNCTION- 
LI  es  to  prevent  one  party  from  placing  a  window  In  a  party  wall, 

see  Party  Walls,  4 ;   Kiefcr  v.  Dwkson,  54:i.  549  (4). 
To  compel  removal  of  an  obstruction  to  a  watercourse,  see  Pi£AD- 

INO,  77;  Cassidy  v.  Johnson,  69C,  (599  (1). 
Jury  trial  not  demandable  in  suits  for,  see  Tbl^l,  88 ;  Small  v.  B<f>- 

/ord,  440,  445  (3). 

1.  Contracts. — Counties. — F\tmishings  for  Offices, — Injunction  lies 
to  restrain  the  board  of  commissioners  from  letting  a  contract  for 
the  furnishing  of  the  county  offices  In  a  new  court-house,  where 
the  plans  and  specifications  are  not  specific. 

Board,  etc.,  v.  Pashong,  G9, 77  (6). 

2.  Unlairful  Interferences  With  Legal  Rights. — Revocation  of  Liq- 
uor Licenses. — Injunction  lies  to  prevent  the  unlawful  revocation 
of  a  liquor  license.  Ex  parte  Sherwood,  642, 647  (5). 

INSANE  PEBSONS— 

See  Fraudulent  Ck>NVEYANCES ;  Witnesses. 

Have  right  of  appeal,  see  Appeal,  40 ;  Keeley  v.  Keeley,  672,  674  (2). 

Residence  of,  see  Pabent  and  Child,  2 ;  Brookovcr  v.  Ease,  102,  106 

(5). 
Deeds  of,  cannot  be  reformed,  sec  Uefobmation,  2;  Kreiger  v.  De- 

Afa»5,  252,  254  (2). 

Ouardianship. — Inquest. — Prosecuting  Attorneys, — Duties, — Under 
§3101  Burns  190ft.  Acts  1S!)5,  p.  205.  «1.  it  is  the  duty  of  the  prose- 
cutlnir  nttoniey  to  defend  i)er8(ms  allogefl  to  be  of  unsound  mind. 

Keeley  v.  Keeley,  672, 674  ( 1 ) . 

INSTRUCTIONS- 

See  Appeal  ;  Tbial. 
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INSURANCE— 

See  Pleading,  17,  18. 

Circuit  courts  have  jurisdiction  over  contracts  of,  see  Courts,  2; 

United  mates,  etc.,  Ins.  Co.  v.  CUrl;  IJ45,  349  (3). 
Jurisdiction  in  cases  of,  see  Jurisdiction,  2. 
Answer  of  election  to  avoid,  see  Pijsading,  73;  United  mates,  etc., 

Ins.  Co.  V.  Clark,  345,  351  (8). 
Policies,  proi>er  subject  of  replevin,  see  Replevin,  1.  2 ;  mcicart  v. 

Oicynn,  320. 
Tender,  bill  of  exchange  not  sufficient  as,  see  Tender;  United  States, 

etc.,  Ins.  Co.  v.  Clark,  345,  351  (9). 
Instructions  concerning  execution  of  policy,  see  Trial,  50. 
Question  whether  notice  of  forfeiture  was  given  to  assured  for  Jury, 

see  Trial,  89;  Equitable  Life  Asstir.  fifoc.,  etc.,  v.  Perkins,  183, 

189  (6). 

1.  Beneficiaries. — Assignment. — Where  the  assured's  administrator 
is  named  as  beneficiary  in  his  policy,  a  third  person,  who  has  pos- 
session of  the  policy,  has  no  right,  as  shown  by  the  policy  itself. 
to  the  proceeds  thereof;  but  such  iwlicy,  being  a  mere  chose  in 
action,  may  be  transferred  by  delivery,  without  a  written  assign- 
ment Stewart  v.  Owynn,  320, 324  (3) . 

2.  Beneficiaries. — Change  of. — Equity. — Though  a  company's  rules, 
or  the  policy  Itself,  provide  against  a  change  of  beneflciarj',  courts 
of  equity  have  power  to  decree  as  done  that  which  ought  to  be 
done  and  give  effect  to  an  attempted  assignment,  either  when  tlie 
company,  by  some  act  of  its  own,  waives  a  strict  observance  of 
Its  rules,  or  when  It  Is  beyond  the  power  of  the  assured  to  comply 
literally  with  the  requirements  of  the  contract. 

Stewart  v.  Gwynn,  320, 325  (5). 

3.  Mutual  Benefit, — Forfeiture  for  Vonpayment. — A  member  of  a 
beneficial  order  failing  to  pay  his  dues  for  the  month  of  March, 
1896,  became  suspended  thereby,  although  for  the  months  of  Sep- 
tember, October  and  November,  1893,  such  member  had,  while 
sick,  paid  assessments  which,  because  of  his  sickness,  were  not 
required  by  the  by-laws,  the  right  to  have  such  asses.smcnts  cred- 
ited on  delinquency  being  walve<i  by  his  failure  to  claim  credit 
therefor,  and  by  falling  to  ask  for  a  reinstatement  before  his 
death  which  occurred  six  years  later. 

Pfingston  v.  Grand  Lodge,  etc.,  9. 

4.  Contracts. — Construction. — Insurance  policies  are  construed  the 
same  as  other  contracts. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 351  (0). 

5.  Breach  of  Warranty. — Election. — ^The  breach  of  a  warranty  con- 
tained in  an  Insurance  policy  does  not  render  such  policy  void, 
though  it  so  stipulates,  but  gives  the  comi)any  the  right  to  avoid 
the  same.  United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 351  (7) . 

6.  Breach  of  Warranty. — Rescission. — Tender. — Time  of. — ^Where 
assured  died  on  August  15,  1903,  and  proofs  of  death  were  fur- 
nished September  21,  1903,  which  proofs  apprised  the  company  of 
facts  showing  breaches  of  assured's  warranties,  a  tender  of  the 
premiums  to  assured*s  beneficiary  on  November  23,  1905,  in  re- 
scission of  the  policy  Is  too  late. 

United  States,  etc..  Ins.  Co.  v.  Clark.  345.  3,54  (11 ). 

7.  Rescission. — Rcasonahle  Time  for. — Question  for  Jury. — What 
is  a  reasonable  time  in  which  an  insurance  com]>any  should  elect 
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to  rosciiMl  Its  iM>llcy  for  n  breach  of  warranty  by  assured,  is 
ordiuarily  a  quest iou  for  the  Jury. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 355  ( 12) . 
8.  Proofs  of  Death.— Waiver.-^Denial  of  Liability.— Denial  of  lia- 
bility withiu  the  time  for  filing  proofs  of  death  constitutes  a 
waiver  of  such  proofs. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 357  (14). 

1).    Proofs    of    Death. — Waitx^r. — Principal    and    Agent. — General 

nfiT^nts  of  inRuniiu*e  companies,  or  agents  clothed  with  apparent 

f^enoral   authority,   may   waive   i>olicy   stipulations,   though   the 

policy  expressly  provides  that  they  cannot 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 358  (15). 

10.  Application. —  Execution.  —  Mistakes.  —  Where  an  insurance 
agent  solicited  the  assured  to  take  a  |>olicy,  and  checked  the 
questions  In  the  api>li cation  as  they  walked  along,  the  assured 
signing  such  application  under  the  belief  that  the  answers  had 
lKH»n  truthfully  written  by  the  agent  it  is  a  question  for  the  Jury, 
under  ail  of  the  circumstances,  whether  false  answers  therein 
were  made  by  the  assured  or  by  such  agent 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 360  (19) . 

11.  Election. — Waiver. — Burden  of  Proof. — Where  assured*s  right 
of  action  depends  upon  his  election  to  accept  or  the  company's 
waiver  of.  a  provision  of  his  policy,  the  burden  is  upon  such  as- 
sured to  show  such  election  or  waiver. 

Equitable  Life  Assur.  Soc.,  etc.,  v.  Perkins,  183, 185  (1). 

12.  Withdratcal  of  Reserve. — Notice. — Waiver. — Question  for  Jury. 
— ^Where  assured  failed  to  notify  the  company  of  his  election  to 
withdraw  his  accumulated  reserve,  but  the  company  "lapsed"  his 
I)olicy  and  denied  any  liability  thereunder,  the  question  whether 
the  company*s  acts  in  "lapsing"  such  policy  and  denying  liability 
constituted  a  waiver  of  Its  right  to  demand  assured's  election, 
was  properly  submitted  to  the  Jury. 

Equitable  Life  Assur.  Soo.,  etc.,  v.  Perkins,  183, 185  (2). 

13.  Forfeitures. — Notice. — Where  a  statute  provides  that  a  for- 
feiture of  an  insurance  policy  can  be  enforced  only  after  notice 
Is  sent  to  the  assured,  the  giving  of  such  notice  Is  a  condition 
precedent  to  the  company's  right  to  forfeit 

Equitable  Life  Assur.  Soc.,  etc.,  v.  Perkins,  183, 189  (7). 

14.  Becovery  of,  by  Bankrupt. — Where  a  bankrupt  thinking,  and 
being  legally  advised,  that  his  insurance  policy  was  wholly  worth- 
less, failed  to  Include  same  in  his  schedule  in  bankruptcy,  and  no 
trustee  in  bankruptcy  was  ever  apiK)Inted,  such  bankrupt  being 
afterwards  discharged,  he  has  the  legal  right  to  maintain  an 
action  on  such  policy.    Comstock,  J.,  dissenting. 

Equitable  Life  Assur.  Soc.,  etc.,  v.  Perkins,  183, 189  (8). 

15.  Limitation  as  to  Time  of  Commencement  of  Action. — Validity. 
—Under  §4803  Burns  1908,  §3770  R.  S.  1881.  a  limitation  ot  tho 
right  to  commence  an  action  on  an  Insurance  policy,  for  less 
than  three  years  from  the  accrual  of  such  right.  Is  void,  84763 
Burns  KKXS,  Acts  1807,  p.  318,  §25,  providing  that  foreign  com- 
panies "in  transacting  business  In  this  State  shall  be  subject  only 
to  the  provisions  of  this  act,"  not  having  the  effect  of  repealing 
the  general  laws  respecting  such  corporations. 

Phoenix  Accident,  etc.,  Assn.  v.  Lathrop,  141, 145  (3). 

10.    Accident. — Walkitifj  on  Roadbed  of  Railroad, — ^An  Insured  who 

was  killed  while  walking  on  the  public  highway  over  a  railroad 
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crossing,  was  not  killed  In  consequence  of  walking  on  the  roadbed 
of  a  railroad,  within  the  Inhibition  of  an  accident  Insurance 
policy.  Phoenix  Accident^  etc.,  Assn.  v.  Lathrop,  141, 146  (4 ) . 

17.  Premiums. — Payment, — Waiver, — Agency. — Where  a  collector 
for  an  insurance  company  accepts  past-due  premiums,  sends  them 
to  the  company,  and  they  are  accepteil,  the  Jury  may  infer  ;i 
waiver  of  the  conditions  of  the  policy  requiring,  as  a  condition 
precedent  to  the  validity  of  the  policy,  that  such  payments  he 
made  In  advance.     United  States,  etc.,  Soc.  v.  Watson,  452, 455  (1 ) . 

18.  Forfeitures. — Construction. — The  provisions  of  an  Insurance 
IK)Iicy  for  a  forfeiture  are  construed  most  strongly  against  the 
insurer,  and  in  favor  of  the  assured. 

United  States,  etc.,  8oa  v.  Watson,  452, 456  (2) . 

19.  Agents  of  the  Insurer  and  Assured. — Validity  of  Provision  for. 
— Provisions  of  an  insurance  policy  that  the  company's  agent 
shall  be  considered  the  agent  of  assured  for  certain  purposes,  are 
void.  United  States,  etc.,  Soc,  v.  Watson,  452, 456  ( 3 ) . 

INTEBEST— 

Past-Due  Claims. — Building  Contracts.-— Suretyship.^X   surety    Is 
liable  for  interest  upon  a  delayed  claim  for  the  payment  of  ma- 
terials furnished  to  the  principal. 
United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620, 627  (7). 

INTEBBOQATOBIEa— 

See  Trial. 

Appellate  Court  may  order  Judgment  on,  see  Railroads,  12 ;  Wendel 

V.  Cleveland,  etc.,  R.  Co.,  4(K),  405  (4). 
May  show  erroneous  instructions  to  be  harmless,  see  Trial,  48, 

49,60. 

When  general  verdict  controlled  by  answers  to,  see  Trial,  90-104, 
107-116. 

IKTEBXTBBAN  BAILBOADa— 

See  Corporations;  Master  and  Servant;  Pleading,  19-21,  27. 
Instructions  In  negligence  cases  against,  see  Trial,  51,  52. 

1.  'Negligence. — Speed. — Signals. — It  is  negligence  for  an  Interur- 
ban  railroad  company  to  run  a  car,  at  night,  without  a  headlight, 
over  a  street  at  the  speed  of  fifteen  miles  per  hour,  without  giving 
any  warning,  contributory  negligence  being  the  only  defense  in 
cases  of  injury  therefrom. 

Nelson  v.  Chicago,  etc.,  R.  Co.,  397, 399  (2). 

2.  Pedestrians. — Conirihutory  Negligence. — A  traveler  who.  In  at- 
tempting, at  night,  to  cross  an  Interurbau  railroad  track  on  a 
street,  was  struck  by  an  interurbau  car  running,  without  a  head- 
light, at  the  rate  of  fifteen  miles  an  hour,  no  signals  of  any  kind 
being  given,  and  who  vainly  looke<l  for  the  approach  of  a  car 
before  attempting  to  cross,  Is  not  guilty  of  (Contributory  negligence 
as  a  matter  of  law.  Nelson  v.  Chicago,  etc.,  R.  Co.,  397, 399  (4). 

3.  Additional  Servitude. — ^The  use  of  a  street  for  the  purpose  of 
operating  an  interurbau  railroad  does  not  constitute  an  additional 
servitude  entitling  frontagers  to  compensation. 

Cleveland,  etc.,  R.  Co.  v.  Feight,  41G,  425  (4). 
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4.  Killing  Child  on  Street,— Negligence, — Contributory, — Where 
tliere  was  evidence  showing  that  as  a  child  six  years  old  was 
crossing  the  interurban  railroad  track,  the  motorman  of  the  ap- 
proaching car,  running  at  an  excessive  speed,  his  car  having  no 
fender  and  a  defective  brake,  ran  his  car  over  such  child^  a  ver- 
dict for  plaintiff  is  justifiable. 

Louisville,  etc.  Traction  Co.  v.  Short,  570, 576  (U). 

INTOXICATINa  LIQXJOBS— 

Appeal  from  Judgment  granting  n  license  presents  moot  question, 
where  license  has  expired  before  decision  on  appeal,  see  Appeal, 
5C;  Hale  v.  Berg,  48,  49  (1). 

Unlawful  revocation  of  license  may  be  enjoined,  see  Injunchon,  2 ; 
Ex  parte  Sherwood,  642,  647  (5). 

1.  Revocation  of  License  by  Mayor. — Appeal, — ^From  the  revoca- 
tion of  a  liquor  license  by  the  mayor  of  a  city,  probably  no  ap- 
peal lies.  Ex  parte  Sherwood,  642, 646  (3) . 

2.  License,  —  Remonstrances,  —  Townships. — City  Wards. — Under 
§8332  Burns  1908,  Acts  1907,  p.  5,  providing  that  a  majority  of  the 
legal  voters  "of  any  township  or  ward  in  any  city"  may  remon- 
strate against  the  granting  of  a  license,  the  inhabitants  of  a  town- 
ship containing  a  city,  cannot  remonstrate  against  the  granting 
of  a  license  to  retail  intoxicating  liquors  in  a  ward  of  such  city. 

Miller  y,  Qivens,  401, 402  ( 1 ) . 

JUDaMENT— 

See  Costs;  Estoppel. 

In  adoption  proceedings,  see  Adoption,  2-4 ;  Jones  v.  Leeds,  164. 

For  law  of  the  case,  see  Appeal,  48,  49. 

When  final,  where  cross-complaint  Involves  other  parties  than  those 

affected  by  complaint,  see  Appeal,  50;  National  Surety  Co.  v. 

Button,  301,  306  (6). 
On  excei)tions  to  administrator's  report,  when  final,  see  Appeal,  51 ; 

Bush  V.  Bush,  39. 

1.  Personal. — Mechanics'  Liens, — Where  materials  are  furnished 
to  a  contractor  for  use  In  a  certain  building,  the  i)erson  so  fur- 
nishing is  not  entitled  to  a  personal  Judgment  against  the  owner 
of  the  building.  Home  Brewing  Co.  v.  Johnson,  44, 46  (5) . 

2.  Jurisdiction. — Boards  of  Commissioners. — Railroads, — Subsidies. 
— The  granting,  by  the  board  of  commissioners,  of  the  prayer  of 
a  petition  for  a  railroad  subsidy  election,  is  a  conclusive  adjudi- 
cation of  all  antecedent  facts  upon  which  the  jurisdiction  of  the 
board  depends.  Duncan  v.  Cox,  61, 64  ( 1 ) . 

3.  Collateral  Attack. — Adoption. — Where  the  record,  in  an  adop- 
tion proceeding,  aflfirmatively  shows  that  the  court  had  jurisdic- 
tion, its  decree  therein  Is  not  subject  to  a  collateral  attack. 

Jones  V.  Leeds,  164. 168  (6). 

4.  Avoidance  of. — Equity. — An  answer  purporting  to  avoid  the  le- 
gality of  a  decree  of  adoption,  is  of  an  equitable  nature,  and  is 
governed  by  equitable  principles.  Jones  v.  Leeds,  164, 170  (9). 

5.  Validity. — A  decree  showing  that  the  parties  appeared  to  the 
action,  and  that  an  order  was  made  upon  defendant  to  pay  to  the 
plaintiff  a  certain  sum  of  money,  Is  valid  upon  its  face. 

Spangle  v.  Spangle,  207, 300  (2). 
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6.  Validity, — Collateral  Attack, — ^A  decree  of  the  circuit  court  for 
the  payment  of  money  Is  not  subject  to  a  collateral  attack,  where 
the  court  had  jurisdiction  of  the  parties  and  subject-matter. 

Spangle  v.  Spangle,  297, 300  (3). 

7.  Form  of, — Foreclosure, — Evidence, — Appeal, — Where  the  evi- 
dence is  not  brought  into  the  record,  the  Appellate  Court  cannot 
hold  that  the  decrees  entered  in  a  foreclosure  case  are  Improper. 

Broeker  v.  Aetna  Life  Ins,  Co,,  316, 317  (!)• 

8.  Motions  to  Modify. — Where  the  form  of  a  decree  is  improper, 
the  remedy  is  a  motion  to  modify. 

Broeker  v.  Aetna  Lite  Ins,  Co.,  316, 317  (2) . 
JUDICIAIi  NOTICE— 
See  Evidence. 

JTTBISDICTION— 

See  Appeal;  Ck)UBTs;  Judgment. 

Circuit  court  has,  in  adoption  proceedings,  see  Adoption,  1-4 ;  Jones 
V.  Leeds,  164. 

Assignment,  on  appeal,  that  court  had  no  Jurisdiction  of  subject- 
matter  raises  no  question  as  to  Jurisdiction  of  the  person,  see 
Appeal,  6;  United  States,  etc..  Ins,  Co,  v.  Clark,  345,  348  (1). 

1.  Of  Person, — Oencral  Appearance, — Answer. — ^The  filing  of  an 
answer  to  the  merits  of  an  action  constitutes  a  general  appear- 
ance, and  is  a  w^alver  of  the  right  to  question  the  court*s  Jurisdic- 
tion over  the  person. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 349  (4). 

2.  Insurance. — Foreign. — Statutes. — Circuit  courts  of  this  State 
have  Jurisdiction  of  the  subject-matter  of  actions  for  the  enforce- 
ment of  Insurance  policies  written  by  foreign  companies  in  other 
states,  §4798  Bums  1908,  Acts  1901,  p.  375,  falling  to  restrict 
Jurisdiction  only  to  cases  in  which  the  Insurance  was  written 
within  this  State.  United  States,  etc,  Ins.  Co.  v.  Clark,  345, 349  (5). 

JTTBY— 

Fraud,  a  question  for,  see  Fraud. 

What  is  a  reasonable  time  within  which  to  avoid  Insurance  contract 

after  learning  of  breach  of  warranty,  question  for,  see  Insurance, 

7;  United  States,  etc..  Ins.  Co.  v.  Clark,  .H4r>,  ,'}r>5  (12). 
Negligence,  question  for,  see  ^Iaster  and  Servant,  9;  Parry  Mfg. 

Co.  V.  Eaton,  81,  92  (15). 
When  question  of  negligence  for,  see  Negligence,  4 ;  Parry  Mfg,  Co, 

^,  Eaton,  SI,  ^1  (14). 
Authority  of  railroad  detective  to  make  arrest,  question  for,  see 

Railroads,  2. 
Contributory  negligence,   in  alighting  from  car,  question  for,  see 

STREirr  Railroads,  1 ;  Hammond,  etc.  Electric  R.  Co,  v.  Antonia, 

3.3.^  339  (3). 
Instructions  Invading  province  of,  see  Trial,  53,  54. 
Reswearing  after  amendment  to  pleadings,  see  Trial,  87. 
Right  of  trial  by.  denied  In  Injunction  suits,  see  Trial,  RS;  Small 

V.  Bin  ford,  440,  445  (3). 
Questions  for,  see  Trial,  89,  90. 
Request  for  trial  by,  see  Trial,  105,  106 ;   Watt  v.  Barnes,  466. 
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LABOBr— 

See  Liens;  Work  and  I^abob. 

LANDLORD  AND  TENANT— 

See  Dekds. 

1.  !^alc  of  Lands, — Rights  of  Tenant. — ^The  tenant  of  a  grantor  be- 
oomefl  tlie  teiiaut  of  tlie  grantee  with  the  same  rights  and  daties 
as  formerly  existed  with  the  grantor. 

Hammond  v.  Jones,  32, 35  ( 1 ) . 

2.  Tenancy  from  Year  to  Year. — Notice  to  Quit. — ^A  tenant  from 
year  to  year  is  entitled  to  notice  to  quit 

Hammond  y.  Jones,  32, 35  (2) . 

3.  Failure  to  Give  Tenant  Possession, — Recourse, — ^A  tenant  who 
is  refused  iiossession  by  a  prior  tenant's  holding  over  has  a  right 
of  action  in  damages  against  the  landlord,  though  such  landlord 
be  a  grantee  of  both  tenants*  original  landlord. 

Hammond  ▼.  Jones,  32, 36  (3) . 

4.  Quiet  Enjoyment, — Attornment, — Rentals, — The  leasing  of  land 
carries  an  implication  of  quiet  enjoyment,  and  the  sale  of  the 
rented  land  determines  the  grantor's  relation,  as  landlord,  with 
the  tenant,  |K)sse8sion  being  transferred  without  attornment,  and 
the  rentals  being  due  and  payable  to  the  grantee. 

Hammond  v.  Jones,  32, 37  (4) . 

5.  Holding  Over. — Ruhscqucnt  Tenant, — A  subsequent  tenant  has 
no  right  of  action  against  a  prior  tenant  who  lawfully  holds  over 
because  of  tlie  failure  of  the  landlord  to  give  him  a  notice  to  quit 

Hammond  v.  Jones,  32, 37  (6) . 

6.  Grantee, — OhUgaiion  to  Tenant. — Contracts, — Where  the  grantee 
purchases  land,  knowing  the  terras  and  conditions  of  a  lease 
thereon,  the  tenant  is  re<iuired  to  pay  the  rentals  to  such  grantee; 
and  the  grantee  is  retpiircd  to  carry  out  the  terms  of  such  lease. 

Hammond  v.  Jones,  32, 38  (7) . 

7.  Tenant  Holding  Over. — Subsequent  Tenancy, — lAability  of 
Grantee. — Where  the  grantee  purchases  lands,  knowing  the  same 
to  be  rented  from  year  to  year,  and  he  takes  no  steps  to  deter- 
mine such  tenancy,  he  is  liable  to  a  subsequent  tenant  to  whom 
the  grantor  had  leased  such  land  for  the  coming  year,  the  prior 
tenant  holding  over  and  preventing  the  subsequent  tenant  from 
taking  iK>ssession.  Hammond  v.  Jones,  32, 38  (8) . 

LAW  OF  THE  CASE- 

See  Appeal,  4S,  49. 

LEASES— 

See  Contracts. 

LIENS— 

See  Pleading,  22;  Taxation. 

Perfection  of. — Laborer s. — Assignment. — ^The  assignment,  by  rail- 
road cH)nstructl<)n  laborers,  of  wages  earned  should  not  be  held  to 
give  tlie  assignees  the  right,  under  fiSTJOS  Bums  1908,  Acts  1889, 
p.  2ri7,  §(*►,  providing  tiiat  such  laborers  may  acquire  a  lien  upon 
such  railrojid,  to  i>erfect  llie  liens  i>ersonally  or  In  the  name  of 
tlieir  assignors.    Midland  R.  Co.  v.  Wilcox,  122  Ind.  84,  contra. 

Fleming  v.  Greener,  77, 79  ( 1 ) . 

LIFE  ESTATES— 

See  Wills. 
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LiaHT— 

See  Easements. 

LIMITATIOK  OF  ACTI0K8— 

See  INSUBANCE,  15. 

MABKIAQB— 

See  Divorce. 

MASTEB  AND  SEBVANT— 

See  Pleading,  23-28. 

As  to  factory  act,  see  Statutes. 

Instructions  In  actions  between,  see  Triai^  55-63. 

1.  Incompetent  Servants. — Interurhan  Railroads, — ^An  luterurban 
railroad  company  is  liable  for  Injuries  caused  by  the  employment 
and  retention  in  service  of  an  incompetent  servant 

Indiana  Union  Traction  Co.  v.  Pring,  247, 251  (3). 

2.  Safe  Place, — Duties  of  Master, — Fellow  Servants. — It  Is  the 
master's  duty  to  furnish  a  safe  i)lace,  safe  tools,  competent  fellow 
servants,  and  warning  of  latent  defects;  and  the  persons  em- 
ployed in  doing  the  common  work  are  fellow  servants  for  whose 
negligence  the  master  is  not  liable. 

Parry  Mfg.  Co.  v.  Eaton,  81, 89  (7). 

3.  Fastening  Windows. — Master's  Duty. — ^A  servant  in  fastening 
open  the  iron  shutters  on  the  third  floor  of  a  building  is  perform- 
ing the  master's  duty  as  to  a  servant  walking  on  the  ground 
thereunder.  Parry  Mfg.  Co.  v.  Eaton,  81, 90  (8) . 

4.  Negligence. — Ordinary  Care. — Ilotv  Determined. — In  determin- 
ing whether  the  master  exercised  ordinary  care  the  Jury  should 
look  at  the  conditions  before  the  Injury  and  not  after  the  acci- 
dent has  occurred.  Parry  Mfg.  Co.  v.  Eaton,  81, 90  (9) . 

5.  Negligence. — Ordinary  Care. — Great  Danger. — Ordinary  care, 
where  the  dangers  are  great,  may  require  very  exact  and  unremit- 
ting attention.  Pany  Mfg.  Co.  v.  Eaton,  81, 91  ( 10) . 

6.  Ordinary  Care. — Fastening  Iron  Window  Shutters. — ^Fastening 
Iron  window  shutters,  on  the  third  floor  of  a  building,  by  the  plac- 
ing of  an  iron  rod  across  same,  would  likely  result  seriously  to 
persons  on  the  ground,  should  an  accident  occur. 

Parry  Mfg.  Co.  v.  Eaton,  81. 91  (11). 

7.  Ordinary  Care. — Probability  of  Injury. — ^The  probability  of  re- 
sulting injury  is  an  imi)ortant  element  In  determining  the  ques- 
tion of  ordinary  care.  Parry  Mfg.  Co.  v.  Eaton,  81, 91  (12). 

8.  Negligence. — Anticipation  of. — Where  the  injury  could  not 
reasonably  have  been  anticipated,  negligence  cannot  be  imputed. 

Parry  Mfg.  Co.  v.  Eaton,  81, 91  (13). 

9.  Safe  Place. — Absence  of  Prior  Accidents. — Question  for  Jury. — 
Whether  the  master  was  liable  for  negligence  in  the  manner  of 
fastening  window  shutters  on  the  third  floor  of  its  building,  al- 
though such  fastening  had  been  used  for  six  years  without  acci- 
dent. Is  a  question  for  the  jury. 

PatTy  Mfg.  Co.  v.  Eaton,  81, 92  (15). 

10.  Fastening  Windotv  Shutters. — Where  the  master,  to  hold  open 
Iron  window  shutters,  maintained  an  Iron  bar  fastened  across  a 
window  on  the  third  floor  of  its  building,  and  a  servant  walking 
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on  the  ground,  ignorant  of  the  danger,  was  injured  by  the  fall 
of  such  bar,  and  the  defendant  could  reasonably  have  anticipated 
danger  therefrom,  defendant  Is  liable. 

Parry  Mfg,  Co,  v.  Eaton,  81,  d3  (16). 

11.  Safe  Place. — It  is  the  master's  duty  to  exercise  reasonable 
care  in  furnishing  his  servant  a  safe  place  in  which  to  work. 

Indianapolis  Traction,  etc,  Co,  v.  Holtsclaw,  520. 527  (3). 

12.  Assumption  of  Risk. — The  servant  assumes  the  risk  of  all 
known  or  unknown  dangers  necessarily  incident  to  the  service, 
and  of  all  dangers  reasonably  apparent  or  open,  though  they  are 
not  incident  to  the  service. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 527  (4). 

13.  Assumption  of  Risk. — Law  and  Fact. — When  the  admitted 
facts  admit  of  but  one  reasonable  inference,  the  question  of  as- 
sumption of  risk  is  for  the  court ;  but  where  the  facts  admit  of 
two  inferences,  the  question  is  for  the  jury. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 528  (5). 

14.  Unsafe  Place. — **Open  and  Apparent  Dangers. — A  danger  Is 
"open  and  apparent"  which  the  servant,  by  the  exercise  of  ordi- 
nary care,  can  discover. 

Indianapolis  Traction,  etc.,  Co,  v.  Holtsclaw,  520, 529  (6). 

15.  Safe  Place. — Presumptions. — ^The  servant  has  the  right  to  as- 
sume, until  he  discovers,  or  should  discover  the  contrary,  that  the 
master  has  fulfilled  his  duty  in  providing  a  safe  place  for  the 
servant  to  work. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 529  (7). 

16.  Works,  Ways  and  Machinery. — Care. — It  is  the  master's  duty 
to  use  ordinary  care  to  provide  the  servant  with  safe  tools  with 
which  to  work;  and  this  duty  extends  to  the  protection  of  em- 
ployes within  the  sphere  of  danger  resulting  from  the  furnishing 
of  defective  tools 

Baltimore,  etc.,  R.  Co,  v.  Walker,  588, 593  (2), 600  (2). 

17.  Assumption  of  Risk. — Notice. — ^The  servant  assumes  only  the 
risks  ordinarily  incident  to  his  service,  of  which  he  has,  or  should 
have  knowledge.         Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 593  (3). 

18.  Assumption  of  Risk. — Notice  of  Danger. — ^The  assumption  of  a 
risk  implies  actual  or  constructive  knowledge  of  the  danger. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 593  (4). 

19.  Fellow  Servants. — Foreman. — Selecting  Tools. — A  foreman  in 
selecting  a  defective  chisel,  which  caused  Injury  to  a  servant  em- 
ployed near  the  servant  using  such  chisel,  represents  the  master, 
and  the  master  is  liable  for  injuries  caused  thereby,  where  such 
foreman  gave  no  warning  of  such  defect. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 593  (5). 

20.  Defective  Tools. — Where  a  railroad  servant  was  directed  by 
his  foreman  to  secure  a  chisel  and  to  cut  off  certain  bolts  In  a 
frog,  and  he  selected,  at  the  company's  tool  house,  a  defective 
chisel,  which,  while  in  use,  chipped,  and  destroyed  plaintiff's  eye, 
plaintiff  being  at  work  near  by  and  being  Ignorant  of  the  defect 
the  company  is  liable  under  section  one  of  the  employers'  liability 
act  (Acts  1893,  p.  294,  §8017  Bums  1908).  Eoby,  C.  J.,  and 
Jtfvers    J     dissent infiT 

'  Baltimore,' etc.,  R.  Co.  v.  Walker,  588, 599  (16),  601  (16). 

21.  Duties  of  Inspection. — A  higher  duty  of  inspection  rests  upon 
the  master  than  upon  the  servant;  and  this  duty  to  Inspect  ap- 
plies to  simple  as  well  as  complex  tools. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588. 600  (17). 
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22.  Dangerous  Machinery, — Ovardinp, — Factory  Act — Only  such 
machinery  as  would  appear  dangerous  to  a  reasonably  prudent 
man  needs  to  be  guarded  under  section  nine  of  the  factory  act 
(§8029  Burns  1908,  Acts  1899,  p.  231). 

Rohbins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 562  (2). 

23.  Assumption  of  Risk, — Contributory  Negligence. — Factory  Act, — 
The  doctrine  of  assumption  of  risk  does  not,  but  that  of  con- 
tributory negligence  does,  apply  to  servants  when  working  with  un- 
guarded machinery  required  to  be  guarded  by  section  nine  of  the 
factory  act  (§8029  Burns  11K)8,  Acts  1899,  p.  231). 

Rolihins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 562  (3^, 

24.  Contributory  Negligence. — Wilful  Injury. — ^A  servant  working 
about  unguarded  machinery  required  to  be  guarded  by  section 
nine  of  the  factory  act  (§8029  Bums  1908,  Acts  1899,  p.  231  >, 
and  whose  negligence  contributes  to  his  own  Injury,  cannot  re- 
cover, unless  the  master's  negligence  was  so  gross  as  to  amount 
to  a  wilful  injury. 

Robbins  V.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 562  (4) . 

25.  Factory  Act. — Purpose. — ^The  purpose  of  section  nine  of  the 
factory  act  (§8029  Bums  1908,  Acts  1899,  p.  231)  is  to  extend 
the  common-law  duties  of  the  master  to  provide  a  safe  place, 
where  servants  were  required  to  work  in  the  vicinity  of  dangerous 
machinery  capable  of  being  guarded. 

Robbins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 562  (5). 

26.  Factory  Act. — Proof  in  Actions  Under. — In  an  action  under  sec- 
tion nine  of  the  factory  act  (§8029  Bums  1908,  Acts  1899,  p.  231), 
the  plaintiff  must  prove  that  (1)  he  was  an  employe,  (2)  the 
machinery  in  question  was  unguarded,  (3)  the  machinery  in  ques- 
tion was  dangerous,  (4)  his  duties  required  him  to  work  in  the 
vicinity  thereof,  and  (5)  such  machinery  could  have  been 
guarded  without  rendering  It  useless  for  the  purpose  intended. 

Robbins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 563  (6). 

27.  Factory  Act. — Dangerous  Machinery. — Violation  of  Rules. — 
Contributory  Negligence. — Where  a  servant,  contrary  to  the 
kno\Vn  rules,  undertakes  to  repair  unguarded  dangerous  ma- 
chinery while  in  motion,  and  while  another  servant,  who  had 
warned  him  of  the  dangers,  was  going  to  the  proper  place  to  stop 
the  machinery,  he  is  guilty  of  contributory  negligence  precluding 
a  recovery.  Robbins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 563  (7) . 

28.  Incompetent  Servants. — Negligence  of. — Evidence  Required. — 
The  master  is  liable  for  the  acts  of  a  known  incompetent  servant 
only  when  such  servant's  negligent  conduct  contributes  prox- 
imately to  plaintiff's  Injuries. 

Zeller,  McClellan  d  Co.  v.  Wright,  403, 405  (2) . 

29.  Mines. — Engineers. — Stopping  Elevators. — ^The  prompt  stopping 
of  a  descending  elevator  In  a  mine  shaft,  by  the  engineer,  in  pur- 
suance of  a  signal  from  the  mining  boss  does  not  constitute  negli- 
gence, though  injury  results  to  a  servant  on  such  elevator. 

Zeller,  McClellan  &  Co.  v.  Wright,  403, 406  (3). 

30.  Factory  Act. — Defective  Elevators. — Statutes. — Section  8025 
Bums  1908,  Acts  18J)9,  p.  231,  §5,  requiring  owners  and  lessees  of 
certain  manufacturing,  mercantile  and  industrial  establishments 
(1)  to  enclose  and  secure  elevator  shafts,  where,  in  the  opinion 
of  the  factory  inspector,  it  is  necessary,  (2)  to  provide  proi>er 
trap  or  automatic  doors  for  freight  elevators,  if,  in  the  opinion 
of  the  factory  inspector,  safety  requires  it,  and  (3)  re(iuiring  the 
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factory  inspet^tor  to  lUHpect  elevators  and  re<iuire  that  they  be 
kept  safe,  imi)ose8  the  absolute  duty  uik)u  such  owners  and  lessees 
to  provide  their  elevators  with  safety  devices,  only  where  so 
ordered  by  the  factory  in8i)ector. 

Reliance  Mfg.  Co.  v.  Langley,  175, 178  (4). 

MAYOBS^ 

May  revoke  liquor  licenses,  see  Intoxicating  Liquobs,  1 ;  Ex  parte 
Sherwood,  642,  (^iC  (3). 

MECHANICS'  LIENS^ 

See  Liens;  Pleading,  33-36. 

When  r>ersonal  Judgment  may  not  be  taken,  see  Judgment,  1 ;  Home 
Brewing  Co,  v.  Johnson,  44,  46  (5). 

1.  Schoolhouses, — A  mechanic's  lien  cannot  be  taken  on  a  school- 
house  for  the  repair  thereof. 

United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620, 625  (4). 

2.  Separate  Buildings. — Notice. — Where,  in  repairing  a  house,  some 
of  the  tin  gutters,  at  the  owner's  request,  were  placed  on  the  barn 
on  the  owner's  immediate  premises,  a  mechanic's  lien  can  be 
taken  for  such  labor  and  material ;  and  a  notice  of  an  Intention 
to  hold  a  lien  for  labor  and  material  so  furnished,  is  not  void. 

Stephens  Y.  Dufty,aSo,3S6  (1),3S7  (1). 

3.  Notice. — Defects. — ^A  notice  describing  the  land  upon  which  a 
mechanic's  lien  is  sought  as  the  north  part  of  a  certain  quarter 
section,  and  another  part  of  said  section,  instead  of  specifying  all 
of  such  section  except  a  certain  part.  Is  not  void;  and  a  lien  can 
be  decreed  thereon,  upon  averment  and  proof  of  the  true  descrip- 
tion, the  notice  being  sufficient  to  apprise  the  owner  of  the  prop- 
erty intended.  Stephens  v.  Duffy,  385. 386  ( 2) ,  388  (2) . 

4.  Servants  of  Subcontractors. — Second  Subcontractors. — ^I'nder 
the  Indiana  mechanics'  Hen  statute  (§8295  Burns  1908,  Acts  1890, 
p.  569),  providing,  among  other  things,  that  "contractors,  sub- 
contractors, ♦  *  ♦  and  all  persons  performing  labor  or  furnish- 
ing material  or  machinery  for  the  erection,  altering,  repairing,  or 
removing  any  house  ♦  ♦  ♦  uiay  have  a  lien,"  the  servant  of  a 
subcontractor,  as  well  as  an  independent  contractor  of  a  subcon- 
tractor, has  the  right  to  hold  a  mechanic's  lien  for  labor  iier- 
formed  upon  a  building;  and  it  is  not  necessary  in  such  case  to 
show  a  contractual  relation  with  tlie  owner. 

Stephens  v.  Duffy.  385, 387  (3),  388  (3). 

5.  Statutes. — Construction. — Real  Property. — Mechanics'  lien  stat- 
utes are  construed  according  to  the  reipiirements  of  giving  sub- 
stantial justice;  and  such  Hens  ordinarily,  though  not  in  Indiana 
(§8295  Burns  1908,  Acts  1899,  p.  569),  are  not  permitted  upon  a 
building,  except  in  connection  with  some  interest  in  the  real  estate 
upon  which  such  building  is  situated. 

Williamson  v.  Sliank,  513, 517  (3). 

6.  Foreclosure  of. — Action. — A  suit  for  the  foreclosure  of  a  me- 
chanic's lien  is  a  ])roceeding  in  rem,  the  purpose  of  the  mechanic's 
lien  statute  (§8295  Burns  1908.  Acts  1899,  p.  569)  being  to  give 
the  laborer,  or  person  furnishing  material,  a  lien  for  such  work 
or  material  upon  the  interest  which  the  i>erson  had  who  ordered 
the  work  done.  Williamson  y.  Shank, MZ,^17  (i). 

7.  Foreclosure. — Oirncr. — Tenant. — Where  the  owner  of  a  lot 
placed  a  tenant  in  pos.sessiou  thereof  for  the  puri)08e  of  erecting 
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a  house  thereon,  the  person  furnishing  ninterial  therefor  Is  en- 
titled to  a  lieu  ui)on  the  building:  as  against  the  o>vner,  as  well  as 
such  tenant.  Uabb.  J.,  dissenting,  and  holding  that  the  material- 
man has  a  right  to  a  lien  upon  the  lot  also. 

Williamson  v.  Shank,  513, 517  (5). 

8.  Delivery  of  Goods, — Notice. — Notice  of  an  intention  to  hold  a 
mechanic's  lien,  filed  February  17,  is  sufficient  where  the  goods 
were  delivered  on  December  1,  11,  15  and  21),  preceding. 

Hotne  Brewing  Co.  v.  Johnson^  44, 45  (2). 

9.  Discharge  of. — Settlement  with  Contractor. — ^The  owner  of  prop- 
erty, by  a  settlement  with  the  contractor,  cannot  deprive  a  person 
who  furnished  materials  used  in  the  building,  of  his  right  to  a 
mechanic's  lien  therefor.    Home  Brewing  Co.  v.  Johnson,  44, 46  (3) . . 

10.  Delivery  of  Property. — Calculation  of  Time  for  Filing  Notice. — 
Where  materials  for  a  structure  were  delivered  at  different  times, 
the  last  of  which  deliveries  was  a  water  pan  lid — a  necessary  and 
proper  article  for  the  improvement  made — the  notice  should  be 
filed  within  sixty  days  from  the  delivery  of  such  lid. 

Home  Brewing  CO.  v.  Johnson,  44, 46  (4). 

11.  Notice. — Sufficiency. — A  mechanic's  lien  notice,  under  §8297 
Bums  1908,  Acts  1889,  p.  257,  §3,  must  show  (1)  the  amount  due, 
(2)  to  whom  due,  (3)  by  whom  due,  (4)  for  what  due,  and  (5) 
such  a  description  of  the  premises  that  the  owner  may  know  the 
property  intended  to  be  charged. 

Windfall  etc.,  Oil  Co.  v.  Roe,  687, 690  (1). 

12.  Notice. — Evidence. — Parol  evidence  is  inadmissible  to  correct 
a  description,  void  for  uncertainty.  In  a  mechanic's  lien  notice; 
but  a  mere  defective  or  ambiguous  notice  may  be  corrected  by 
such  evidence.  Windfall,  etc..  Oil  Co.  v.  Roe,  687, 691  (2). 

13.  Notice. — Sufficiency. — A  mechanic's  lien  notice  directed  to  a  gas 
company  and  all  others  concerned,  showing  that  ])laintiff  per- 
formed work  and  furnished  material  for  the  construction  of  a  der- 
rick house  situate  on  the  northwest  quarter  of  the  southwest 
quarter  of  section  nine,  creates  no  Hen  upon  a  gas-well,  situate 
a  mile  distant  therefrom.  ui)ou  land  owned  by  another  party  with 
whom  neltlier  plaintiff  nor  his  employer  had  any  contractual  rela- 
tion whatever,  though  such  work  and  materials  were  actually 
furnished  for  such  well. 

Windfall,  etc..  Oil  Co.  v.  Roc,  aS7, 601  (3). 

14.  Foreclosure. — Parties. — Special  Findings. — Where  the  special 
findings,  in  a  mechanic's  lien  foreclosure  suit,  fail  to  show  that 
the  plaintlfl*,  or  his  employer  had  any  contract  with,  or  authority 
from,  the  owner  of  the  land  on  w^hich  the  gas-well  In  question  was 
sunk,  a  decree  for  the  sale  of  the  land  to  satisfy  the  plalntlflTs 
lien  is  Imi)roper.  Windfall,  etc..  Oil  Co.  v.  Roe,  (»7, 695  (5). 

15.  Description. — Variance. — Where  a  mechanic's  Hen  notice  speci- 
fies a  certain  tract  of  land,  and  the  complaint  for  foreclosure 
describes  another,  and  the  decree  calls  for  still  another,  such 
decree   cannot   be   upheld. 

Windfall,  etc.,  Oil  Co.  v.  Roc,  687, 696  (6). 
MINES  AND  MININO— 
See  Master  and  Servant,  29. 

MISTAKE— 

See  Contracts. 
Vol.  41—48 
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MOBTaAaES— 

See  Estoppel;  Pleading,  37-39;  Pbincipal  and  Aqent. 

1.  Deeds. — Conditional  Sales. — Repayment  of  Consideration. — ^The 
want  of  a  coyenant  to  repay  the  money  received,  Is  not  conclusive 
evidence  that  a  conditional  sale  of  the  property  conveyed  was 
intended.  White  v.  Redenhaugh,  580, 583  ( 1 ) . 

2.  Satisfaction.-^Deeds. — Conditional  Sales. — Evidence. — ^Whether 
a  mortgage  debt  was  extinguished  by  the  satisfaction  of  record 
thereof,  and  the  talcing  of  a  deed  to  the  mortgaged  premises,  with 
a  contract  for  reconveyance  upon  payment  of  the  debt,  is  a  ques- 
tion of  the  intention  of  the  parties,  which  must  be  determined 
from  a  consideration  of  the  entire  transaction. 

White  V.  Rcdenbaugh,  580. 583  (2). 

3.  Deeds. — Sales. — Evidence. — ^Where  the  evidence  shows  that  the 
husband  borrowed,  from  defendant  ^25  for  two  years,  the  wife 
executing  a  mortgage  on  her  land,  worth  $1,200,  as  security  there- 
for, and  that  upon  maturity  of  the  note  given,  she  executed,  to  the 
defendant,  her  warranty  deed  therefor,  taking  a  contract  for  a  re- 
conveyance upon  payment  thereof  with  interest  and  any  taxes 
or  other  liens  to  which  the  grantee  might  be  liable,  such  deed  con- 
stitutes a  mortgage,  equity  construing  a  writing  as  a  mortgage, 
rather  than  a  conditional  sale. 

White  V.  Rcdenhaugh,  580, 583  (3) .  585  (3). 

4.  Deeds. — Inadequacy  of  Consideration. — Inference. — ^The  inad- 
equacy of  the  consideration  for  a  deed  tends  to  raise  an  inference 
that  such  deed  is  in  reality  a  mortgage. 

White  V.  Redenhaugh,  580, 584  (4). 

5.  Rents  and  Profits. — Owner  of. — ^The  mortgagor  in  possession  of 
lands,  is  entitled  to  the  rents  and  profits  thereof. 

White  V.  RedenhaugK  580, 585  (6). 

MOTIONS— 

To  modify  Judgment,  see  Judgment,  8 ;   Broeker  v.  Aetna  Life  Ins. 

Co.,  316,  317  (2). 
To  modify  judgment,  proper  course  to  correct  defective  Judgment, 

see  New  Tbial,  2;   Home  Brewing  Co.  v.  Johnson,  44,  46  (6). 
To  make  more  specific,  see  I*i.eading,  43. 
To  modify,  amend,  or  supplement  special  findings,  improper,  see 

Trial,  94;  Meridian  Life,  etc.,  Co.  v.  Eaton,  118,  121  (1). 

MXTNICIPAIi  COBFOBATIOKS— 

See  Pleading,  20-32. 

Contracts  with  oflacers,  void,  see  Contracts,  11-16 ;  McNay  v.  Town 

of  Lowell,  627. 
Complaint  against  for  injuries  from  defective  sidewalks,  see  Pi£ad- 

ING,  43;    City  of  Huntington  v.  Stuver,  171,  173  (3). 
Reasonable  time  for  repair  of  sidewalks,  question  for  Jury,  see 

Trial,  90;  City  of  Huntington  v.  Stuver,  171,  175  (7). 
Answer  that  street  was  obstructed  by  authority  of  council,  see 

Pleading,  74;    City  of  Laporte  v.  Henry,  197,  199  (1). 

1.  Town  TruHtecs. — DcJcpation  of  Duties. — Supplies. — ^Town  trus- 
tees cannot  delofrnto,  to  the  town  clerk,  tliclr  duties  of  providing 
coal  for  the  town's  water  and  light  plant. 

McNay  v.  Town  of  Lowell,  627, 635  (4). 
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2.  Recovery  of  Money  Illegally  Paid. — Tender. — ^A  town  is  not  re- 
quired to  tender  to  a  town  trustee  the  coal  received  from  him,  or 
an  equivalent  amount,  in  order  to  recover  the  money  paid  to  him 
therefor.  McNay  v.  Town  of  Lowell,  627, 638  ( 9 ) . 

3.  Towns. — Grading  Streets. — Obstructing  Drains. — ^A  town  is 
liable  for  the  negligent  and  unskilful  grading  of  Its  streets  in 
such  manner  as  to  obstruct  the  flow  of  the  waters  collected 
thereon,  and  running  in  channels  along  the  street,  and  the  con- 
sequent overflow  of  same  uiwn  adjacent  lots. 

Town  of  North  Judson  v.  Lightcap,  565, 568  (2). 

4.  Streets, — Drains. — Obstructions. — Negligence. — ^The  damming  of 
the  gutters  along  a  street  without  providing  any  outlet  for  the 
water  flowing  therein,  thus  causing  plaintiffs'  lots  to  be  over- 
flowed, constitutes  negligence. 

Town  of  North  Judson  v.  Lightcap,  565, 569  (3). 

5.  Alleys. — Title. — ^Public  alleys  are  governed  by  the  law  of  high- 
ways. Bergan  v.  Cooperative  Ice,  etc.,  Co.,  647, 650  (2) . 

0.  Streets. — Title. — ^Frontagers  have  title  to  the  middle  of  the 
street  in  front  of  their  lots,  subject,  however,  to  the  burden  of 
the  public  easement  in  the  street 

Bergan  v.  Cooperative  Ice,  etc.,  Co.,  647, 650  (3). 

7.  Plats,— Lot8.'-Width.'--The  width  set  out  on  the  plat  of  lots  of 
a  municipal  corporation  merely  indicates  the  number  of  feet 
which  the  owner  may  take  exclusive  possession  of,  but  does  not 
indicate  that  the  lot  does  not  extend  to  the  middle  of  the  street 

Bergan  v.  Cooperative  Ice,  etc.,  Co.,  647, 651  (4) . 

8.  Sidewalks. — Duty  in  Reference  to. — Municipal  corporations  are 
under  the  continuing  duty  of  using  ordinary  care  to  keep  their 
sidewalks  in  a  safe  condition. 

City  of  Huntington  v.  Stuver,  171, 174  (6) . 

9.  Towns. — Sewers. — Condemnation  of  Private  Property  for. — Un- 
der §4443p  Burns  1901,  Acts  1901,  p.  401,  §16,  towns  have  the 
legal  right  to  condemn  private  property  for  an  outlet  for  a  pub- 
lic sewer.  lAebole  v.  Traster,  278, 282  ( 1 ) . 

10.  Towns. — Sewers. — Void  Proceedings. — Where  the  town  engi- 
neer's report  of  a  proiwsed  sewer  failed  accurately  to  describe 
the  beginning,  route,  terminus,  fall,  outlet,  size  or  cost  thereof, 
or  the  boundary  of  the  drainage  district,  description  of  lands 
which  would  be  damaged,  the  names  of  the  owners,  or  the  dam- 
age caused  thereby,  such  requirements  being  Jurisdictional,  the 
proceedings  taken  thereon  for  the  construction  of  such  proposed 
sewer  are  void.  Liebole  v.  Traster,  278, 283  (2). 

11.  Sewers. — Outlets. — Notice. — A  notice  of  the  construction  of  a 
proposed  sewer,  stating  that  the  outlet  of  such  sewer  was  to  be 
"at  the  lot  line"  of  the  plaintlflTs  property,  is  notice  that  the 
sewer  will  not  enter  her  lot  Liebole  v.  Traster,  278, 286  (3). 

12.  Towns. — Sewers. — Engineer's  Report. — ^The  town  engineer's  re- 
port of  a  proposed  sewer,  as  Anally  adopted,  should  set  out  the 
boundaries  of  the  drainage  district  the  size  and  kind  of  sewer, 
the  outlet  and  probable  cost  thereof,  and  specific  details  of  the 
work.  Liebole  v.  Traster,  278, 286  ( 4 ) . 

KEGLIGEirCE— 

See  Damages;  Intgrurban  Railroads:  Master  and  Servant; 
Pleading  ;   Raii.roaus  ;    Btrkict  Railroads. 
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Id  drainage,  see  MrNiciPAL  Corpobations,  4;   Toton  of  North  Jud- 

son  V.  Lightvap,  5(>5,  r>4iO  (.'{). 
Burden  of  proving  contributory,  s$ee  Tbial. 
Instructions  concerning,  see  Trial,  G4-00. 

1.  Elements, — Actionable  negligence  consists  In  (1)  the  existence 
of  a  duty  from  defendant  to  plaint  iff,  {'2)  a  breach  of  such  duty 
by  defendant,  and  (3)  resulting  damagCH  to  plaintiff. 

Wahanh  R,  Co,  v.  Reynolds,  678, 6S5  (8). 

2.  Duty  to  Use  Care. — Every  i)er8on  is  required  to  use  ordinary 
care  to  prevent  injury  to  otlwrs,  and  to  protect  himself  from 
Injury.  iMke  Shore,  ete„  R,  Co.  v.  Brown,  435. 437  (2 ) . 

3.  Questions  of  Late  and  Faet. — Where  negligence  consists  of  a 
question  of  fact,  or  of  mixed  law  and  fact,  it  is  for  the  Jury; 
but  where  the  facts  are  found  or  admitted,  and  but  one  inference 
can  reasonably  be  drawn  therefrom,  it  is  a  question  of  law  for 
the  court  Lake  Shore,  etc,,  R,  Co,  v.  Brown,  435, 437  (3). 

4.  When  for  Jury. — Where  the  facts  in  a  negligence  case  are  such 
that  reasonable  men  could  draw  diverse  Inferenc*es.  the  question 
is  for  the  jury.  Parry  Mfg.  Co.  v.  Eaton,  81, 91  ( 14 ) . 

5.  Contributory. — Measure  of  Neyltyenee  in  a  Child, — Failing  to 
anticipate  the  negligent  oi)oration  of  a  street-car  is  not  necessarily 
negligence  in  an  adult,  and  the  standard  by  which  the  conduct 
of  a  child  Is  measured  is  not  so  high  as  that  applied  to  the  adult. 

Louisville,  etc..  Traction  Co.  v.  Short.  570, 576  ( 12) . 

6.  Vsc  of  Automohiles. — Care. — ^The  use  of  automobiles  uiwn  the 
streets  or  highways  is  governed  by  the  general  rule  that  the  driver 
or  owner  must  so  use  same  as  not  to  injure  otbei*s. 

Brinkman  v.  Pacholke, 662. 666  (2). 

7.  r'«r  of  AutomohilcH. — An  automobillst  who  knowingly  drives  his 
machine  past  a  frlglit«>ned  horse  and  thereby  causes  such  horse 
to  run  away  and  to  injure  its  driver.  Is  liable  for  such  injuries. 

Brinkman  v.  Pacholke,  662, 667  (4). 

NEW  TBIAL— 

Motion  for,  by  one  defendant,  not  available  for  another  defendant 
on  api)eal,  set*  Apphal,  2;  Indianapolis  St.  R.  Co.  v.  Bolin,  266, 
26S  (3). 

Exclusion  of  evidcMice  must  l>e  made  ground  for.  to  raise  any  ques- 
tion thereon  on  appeal,  see  Appeal,  HJ);  Ayers  v.  Ilobbs,  576, 
57S  (3K 

Amount  of  recovery  can  l)e  questioned  on  appeal,  only  where  made 
ground  for  a  motion  for  a  now  trial,  see  Appeal,  60;  Ayers  v. 
Hobbs,  576.  57S  (4). 

That  answers  to  interrogatories  are  not  supported  by  the  evidence, 
not  ground  for,  s(m*  Triau  S3;  I'nitvd  States,  etc..  Ins.  Co.  v. 
Clark,  :^5,  3(>0  (IS). 

1.  Of  Right. — Title. — Outside  Lssurs. — A  new  trial,  as  a  matter  of 
right,  is  not  d(Mnandal»le.  where  the  complaint  calls  for  the  can- 
celation of  a  deed,  a  verbal  Hen  on  chattels,  and  for  an  account- 
ing. Va  n  n  ice  v.  Dunga n,  27, 32  ( (> ) . 

2.  Defect  ire  Judqmeni. — Motion  to  Modify. — ^\Vhere  a  personal 
Judgment  was  Improperly  rendered  in  the  forw'losure  of  a  me- 
dnmic's  lien,  sucli  error  can  be  presentcnl  ujMm  a  motion  to  modify 
such  Judgment,  but  not  l)y  a  motion  for  a  new  trial. 

Uomc  Bracing  Co,  y.  Johnson,  44, 46  (6) . 
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3.  Netcly'Diavovered  Evidence, — How  Presented. — ^A  motion  for  a 
new  trial  because  of  newly-discovered  evidence,  which  does  not 
contain  the  afUdavit  of  the  person  who  is  supposed  to  testify 
to  such  new  matters,  nor  account  for  the  abseuce  of  such  affidavit, 
presents  no  question.  Townsend  v.  HUntzingcr,  223, 220  (4). 

4.  Weight  of  Evidence, — Appeal, — Where  the  verdict  is  manifestly 
against  the  weight  of  the  evidence,  the  trial  Judge  should  grant  a 
new  trial;  but  his  decision  thereon  cannot  be  disturbed  on. appeal. 

Hammond,  etc.  Electric  R.  Co,  v.  Antonia,  335, 344  (16). 

5.  Special  Findings. — Failure  to  Find  Certain  Facts. — Failure  of 
Evidence  to  Support. — ^The  failure  of  the  court  to  find  certain 
facts  alleged  to  have  been  proved,  or  the  failure. of  the  evidence 
to  support  certain  flndiugs,  does  not  constitute  a  ground  for  a 
new  trial.  Hamrick  v.  Hoover,  411, 415  (5) . 

d.    Causes  for, — Judgment  "Contrary"  to  Evidence, — ^That  the  judg- 
ment of  the  court  is  "contrary  to  the  evidence."  is  not  a  ground  * 
for  a  new  trial.  Wi8€\.Larkin,4SS, 

7.  Grounds. — Overruling  Request  for  Jury  Trial. — ^The  overruling 
of  a  request  for  a  Jury  trial  is  properly  assigned  as  a  ground  for 
a  new  trial.  Watt  w  Barnes,  4m,  46S  {1). 

8.  Surprise. — Diligence. — ^A  new  trial,  on  the  ground  of  accident  or 
surprise,  will  not  be  granted  where  the  party  failed  to  use  dili- 
gence to  procure  the  new  evidence;  and  such  diligence  is  not 
shown  where  the  evidence  was  that  of  a  vendee  to  whom  the 
goods  in  controversy  had  been  sold. 

Oglebay  v.  Tippecanoe  Loan,  etc,  Co.,  481, 486  (8). 

9.  Newly-Discovered  Evidence. — Cumulative. — Facts  Subsequent  to 
Trial. — In  a  suit  to  compel  defendants  to  remove  obstructions 
which  they  placed  in  a  natural  watercourse,  a  new  trial  because 
of  newly-discovered  evidence  will  not  be  granted,  where  such  evi- 
dence consisted  of  the  effects  of  an  overflow  of  the  stream  after 
the  trial,  such  evidence  being  cumulative,  and  also  not  in  existence 
at  the  time  of  the  trial.  Cassidy  v.  Johnson,  696, 700  (3). 

NOTICE— 

See  Appeal;    Insurance;    Landlord  and  Tenant;    Mechanics* 

Liens;  Railroads. 
Assumption  of  risk  implies  notice  of  the  danger,  see  Master  and 

Servant,  18;  Baltimore,  etc..  R.  Co.  v.  Walker,  588,  593  (4). 
Of  proposed  sewer,  see  Municipal  Corporations,  11. 
Negativing  notice  of  defects,  see  Pleading,  24. 
Of  defective  sidewalks,  how  alleged,  see  Pleading,  31. 
To  agent;  is,  to  principal,  see  Principal  and  Agent,  1 ;   Retherford 

V.  Wright,  163. 
To  railroad  company  to  remove  olistructlons  to  drain,  unnecessary, 

see  Railroads.  0;  Kelsay  v.  Chicago,  etc..  Railroad,  128.  133  (4). 

OFFICEBS— 

See  Counties  ;  Fees  and  Salaries  ;  Work  and  Labor,  1. 

OVEBBULED  CASES— 
See  Cases, 
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FABENT  AND  CHILD— 

See  Adoption  ;  Quifiing  Title. 
Damages  for  death  of  cbild,  see  Damages,  8. 
Measure  of  negligence  for  child,  see  Negligence,  5. 
As  to  implied  contracts  of,  see  Wosk  and  Labor,  2,  3 ;  Wae^ter  ▼. 
Walters,  408. 

1.  ReHdence, — ^The  residence  of  the  parents  Is  the  residence  of 
the  child.  Brookaver  v.  Ease,  102, 106  (4). 

2.  Insane. — Residence, — ^The  residence  of  the  parents  is  the  resi- 
dence of  an  insane  daughter  who  has  attained  her  majority, 
where  she  lives  with  them  and  is  not  under  guardianship. 

Brookover  v.  Ease,  102, 106  (5). 
8.  Hushand  and  Wife. — Work  and  Labor. — Evidence. — WTiere  a 
bill  of  particulars,  in  an  action  by  the  husband  and  father  for 
services  performed  by  himself,  his  wife  and  child,  specifies  the 
services  performed  by  such  wife  and  child,  It  Is  not  erroneous 
to  admit  evidence  of  the  value  of  their  services. 

Rossow  V.  Doebling,  23, 25  (2). 

FABTIES— 

See  Appeal;  Infants;  Jurisdiction. 

FABTY  WALLS— 

1.  What  Constitutes. — A  wall  built  on  the  line  between  two  build- 
ings, for  the  common  benefit,  under  an  agreement,  the  flues  being 
constructed  for  the  use  of  both,  and  openings  left  for  the  inser- 
tion of  joists  and  rafters  by  each,  constitutes  a  party  wall. 

Kiefer  v.  Dickson,  543, 548  (1). 

2.  What  Are  Not. — A  wall  built  wholly  upon  the  owner's  land  at 
his  own  expense,  without  any  agreement,  and  containing  win- 
dows but  providing,  for  the  adjacent  owner,  no  openings  to  the 
flues  or  openings  for  joists  or  rafters,  is  not  a  party  wall,  though 
such  owner  permitted  the  adjacent  owner  to  connect  his  building 
to  such  wall,  and  though  such  owner  closed  the  windows  so  as 
to  lessen  his  insurance.  Kiefery.  Dickson^  64S,6iS  (2). 

3.  Creation  of. — Party  walls  may  be  created  (1)  by  contract,  ex- 
press or  implied;    (2)  by  prescription,  or  (3)  by  statute. 

.  Kiefer  v.  Dickson,  543, 549  (3) . 

4.  Windows. — Injunction. — Neither  owner  has  a  right  to  maintain 
a  window  in  a  party  wall;  and  injunction  lies  to  prevwit  the 
maintenance  of  one,  and  to  compel  the  restoration  of  a  solid  wall. 

Kiefer  v.  Dickson,  543, 549  (4). 

5.  Surveys. — Title. — Where  an  owner  builds  a  wall  upon  his  own 
land,  as  the  survey  nt  the  time  showed,  such  wall  will  not  be 
held  to  be  a  party  wall  because  such  survey  might  be  wrong,  and 
especially  where  the  court  fails  to  find  that  such  survey  was 
wrong.  Kiefer  v.  Dickson,  543, 549  ( 5 ) . 

PAYMENT— 

1.  Checks. — Presumptions. — ^There  is  a  disputable  presumption  that 
the  acceptance  of  a  oheeic  does  not  discharge  the  indebtedness  for 
which  it  is  given,  unless  it  is  presented  and  paid  or  certified. 

Baughman  v.  Lotre,  1, 5  (6). 

2.  Checks. — Burden  of  Proof. — ^The  burden  to  prove  that  a  clieck 
was  recelve<l  in  payment  and  discharge  of  a  debt  is  ujwn  the 
drawer  of  the  check.  Baughman  v.  Lowe,  1, 5  (7) 
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3.  Checks. — Evidence. — Where  the  evidence  showed  that  an  attor- 
ney collected  money  for  his  client  and  deposited  it  in  his  own 
name  in  a  banlc ;  that  payment  thereof  was  made  by  check  which 
was  accepted  in  settlement  of  the  amount  due;  that  the  bank  on 
which  the  check  was  drawn  closed,  and  the  check  was  never  paid, 
such  client  cannot  recover  against  such  attorney  for  such  money. 

Baughman  v.  Lotoe,  1, 5  (8). 

FLEADIKG— 

See  Tbial. 

Demurrer  to  "complaint"  questions  sufficiency  of  "amended  com- 
plaint," where  it  is  the  only  complaint  in  the  record,  see  Appeal, 
30;    Cincinnati,  etc.,  8t.  R.  Co.  v.  Cook,  22:1. 

Separate  paragraphs  of  complaint  cannot  be  attacked,  for  first 
time,  on  appeal,  see  Appeal,  4,  5,  31 ;  Petrie  v.  LudvHg,  310 ;  In- 
dianapolis 8t.  R.  Co.  V.  Bolin,  266,  268  (1). 

Sustaining  demurrer  to  paragraph  of  complaint,  where  facts  are' 
provable  under  another,  harmless,  see  Appeal,  32 ;  National  Cash 
Reg.  Co.  v.  Price,  274,  276  (2). 

1.  Complaint. — Allegations. — ^A  complaint  stating,  although  awk- 
wardly, all  of  the  facts  necessary  to  constitute  a  cause  of  action, 
is  sufficient,  where  a  person  of  common  understanding  would  know 
what  was  intended.         City  of  Huntington  v.  Stuver,  171, 173  (2). 

2.  Complaint.  —  Allegations.  —  Inferences.  —  Necessary  inferences 
from  facts  alleged  are  indulged  in  support  of  a  complaint 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 339  (2). 

3.  Complaint. — Allegations. — Recitals. — ^A  complaint  to  recover 
damages  caused  by  defendant's  negligence  must  allege  directly 
the  acts  constituting  the  negligence,  mere  recitals  being  insuffi- 
cient Baltimore,  etc.,  R.  Co.  v.  Ahegglen,  603, 606  (2) . 

4.  Complaint. — Conclusions. — Recitals. — In  construing  a  complaint, 
conclusions,  recitals  and  irrelevant  allegations  will  be  disregarded. 

Wabash  R.  Co.  v.  Reynolds,  678;  682  (2). 

5.  Complaint. — Theory. — Appeal. — The  theory  of  a  complaint 
adopted  at  the  trial,  will  be  adhered  to  on  appeal. 

Wahash  R.  Co.  v.  Reynolds,  678, 685  (7). 

6.  Complaint. — Initial  Attack  on  Appeal. — A  complaint  stating 
facts  sufficient  to  bar  another  action  for  the  same  cause,  is  suffi- 
cient, when  attacked  for  the  first  time  on  api)eal. 

Small  V.  Binford,  440, 445  (2) . 

7.  Complaint. — Sufficiency^ — A  complaint  is  sufficient  under  the 
Indiana  statute  (S343  Burns  1908,  §338  R.  S.  1881),  where  the 
language  used  enables  a  person  of  common  understanding  to  know 
what  is  intended.  Radehaugh  v.  Scanlan,  lOd,  11^  (4). 

8.  Complain t. — Code. — Requiremen  ts. — The  civil  code  did  not  change 
the  common-law  rule  requiring  the  material  facts  constituting  the 
cause  of  action  to  be  directly  averred,  inferences  not  being  in- 
dulged to  supply  such  facts. 

Wahash  R.  Co.  v.  Reynolds,  678, 683  (4). 

9.  Complaint. — Bill  of  Partiailars. — Office  of. — ^The  object  of  a 
bill  of  particulars  is  to  specify  more  minutely  the  claim  or  de- 
fense alleged.  Fletcher  v.  Southern,  550, 554  (1 ) . 

10.  Complaint.— S II  fit  a  in  in  g  Demurrer  to  Paragraph. — Facts  Prov- 
able Under  Another. — It  is  Iiarmless  to  sustain  a  demurrer  to 
a  paragraph  of  a  complaint,  whose  facts  are  provable  under  an- 
other paragraph  thereof.  Sanders  Y.Crawford,  2^6,  24l6  (1). 
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11.  Ctunplaint, — SuHtnMng  Demurrer  to  Paragraph  of, — Subse- 
quent Dismiffsal  of  Others. — Appeal — ^\Vhere  plaintiff  files  a  com- 
plaint in  several  imragraphs  and  a  demurrer  is  sustained  to  tbe 
second  and  overruled  as  to  tbe  others,  the  facts  contained  in  the 
second  being  provable  under  the  others,  and  after  the  rulings  on 
such  demurrers,  such  other  paragraphs  are  dismissed,  the  plain- 
tiff standing  uix)n  such  second  paragraph  and  refusing  to  plead 
further,  no  error  is  presented,  such  ruling  being  harmless  when 
made. .  8a  nders  v.  Crawford,  245, 246  ( 2 ) . 

12.  Complaint, — Amendments.'-After  Trial — Permitting  the  plain- 
tiff, in  a  personal  injury  case,  after  the  defendant  had  moved  for 
a  peremptory  instruction  in  its  favor,  to  amend  his  complaint  by 
showing  that  the  plaintiff  had  no  knowledge  of  the  daqger  which 
caused  his  injury,  and  admitting  testimony  in  supt)ort  thereof,  is 
not  an  abuse  of  discretion,  no  prejudice  to  the  defendant  being 
shown  because  thereof.  Parry  Mfg,  Co,  v.  Eaton,  81, 85  ( 1). 

13.  Complaint. — Contraets, — Assignment, — yotiee  of, — Failure  to 
Oive. — A  complaint  by  the  assignee  of  a  contract,  providing  that 
the  second  party  should  employ  a  pumper  for  an  oil-well,  selected 
by  the  first  party,  Is  bad,  where  it  fails  to  show  that  notice  of 
such  assignment  was  given  to  such  second  party. 

Stanton  v.  Ohio  Oil  Co.,  96. 

14.  Complaint,  —  Con  tracts,  —  Offer,  —  Acceptance,  —  Executed.  — 
Money  I  Hie  Under, — ^A  complaint  alleging  that  defendant  ordered 
certain  books  from  plaintiff,  and  agreed  to  pay  a  certain  price 
therefor;  that  the  books  were  shipped  to  defendant  who  refused 
to  receive  them,  the  complaint  falling  to  show  that  the  order  was 
ever  accepteil,  and  demanding  the  contract  price.  Is  for  money  due 
upon  an  executed  contract  and  not  for  damages  for  breach  there- 
of, and  is  insufficient.  Rouse  v.  Rose,  308  ( 1 ) . 

15.  Complaint. — Contracts. — Breach. — Initial  Attack  on  Appeal. — 
Res  Judicata. — Where  the  complaint  states  that  defendants  failed 
to  comply  with  the  terms  of  their  contract,  and  then  specifically 
alleges  wherein  they  failed,  it  is  sufficient  when  attacked  for  the 
first  time  on  appeal,  especially  where  on  prior  appeals  it  had  im- 
pliedly been  held  sufficient  in  sustaining  demurrers  to  answers. 

Dailey  v.  Heller,  379, 381  (1). 

16.  Complain  t. — Cow  tracts. — .4  ssign men  ts. — A  complaint  showing 
that  defendant  lessees  assigned  their  lease  which  contained  their 
express  covenant  to  pay,  is  not  bad  as  failing  to  show  a  liability, 
since  such  assignment  would  not  release  them  from  their  cove- 
nant. Dailey  v.  Heller,  379, 381  ( 2) . 

17.  Complaint. — Insurance. — Performance  of  Conditions  **Prec€' 
dent.*' — A  <'onipIaint  by  an  administratrix  upon  an  accident  policy, 
alleging  that  the  plaintiff  and  Insured  have  fully  r>erformed  all 
the  conditions  i)recodent  to  her  right  of  recovery  to  be  performed, 
sufficiently  shows  that  the  re<iulred  three  months  from  the  time 
of  receiving  the  injury  coniplalnefl  of  had  elapsed  before  the  com- 
mencement of  the  action,  the  word  "precedent"  evidently  referring 
to  the  accrual  of  tbe  right  of  action. 

Phoenix  Accident,  etc.,  Assn.  v.  Lathrop,  141, 145  (1 ). 

18.  Complaint. — Insurance. — Death  hy  Accident, — ^A  complaint  al- 
leging tliat  de<'e<lont  was  run  over  and  killed  by  a  locomotive  en- 
gine, sufficiently  shows  that  his  death  was  caused  solely  by  ex- 
ternal, violent  and  accidental  means,  as  insured  against  in  an  ac- 
cident i>olicy. 

Phoenix  Accident,  etc..  AsMn,  v.  Lathrop,  141, 145  (2). 
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19.  Complaint — Interurhan  RallroadH. — Killing  Children  on  Streets. 
— A  complaint  alleging  that  defendant  interurban  railroad  com- 
pany negligently  ran  its  oar,  provided  with  a  defective  brake,  at 
an  excessive  speed,  in  violation  of  a  city  ordinance,  and  without 
any  warning,  over  plaintiff's  child  six  years  old,  when  such  child 
was  in  plain  view  for  a  quarter  of  a  mile,  causing  the  death  of 
such  child,  states  a  cause  of  action. 

Louisville,  etc,,  Traction  Co,  v.  Short,  570, 572  (1). 

20.  Complaint, — Interurhan  Railroads. — Negligent  Acts, — Joint  or 
Several. — A  complaint  alleging  that  defendant  interurban  rail- 
road company  ran  its  car  at  an  excessive  speed,  in  violation  of 
a  city  ordinance,  and  witliout  warning,  over  a  child  in  plain  view 
for  a  quarter  of  a  mile,  and  that  the  brake  and  vestibule  of  such 
car. were  defective,  states  several  and  not  joint  acts  of  negli- 
gence, the  proof  of  any  one  of  which  entitles  plaintiff  to  a  verdict 

Louisville,  etc..  Traction  Co. "v.  Short,  570, 573  (2). 

21.  Complaint, — Interurhan  Railroads. — Defective  Depot  Premises, 
— A  complaint  alleging  that  the  defendant  interurban  railroad 
company  leased  "a  portion  or  all"  of  a  certain  lot  upon  whicli 
it  purposed  the  construction  of  an  entrance  to  its  station  and 
waiting  rooms,  and  that  the  defendant  water  company  dug  a 
trench  across  such  lot,  by  reason  of  which,  without  knowledge 
thereof,  the  plaintiff,  in  attempting.  In  the  night  to  walk  over 
the  traveled  way  across  such  lot,  which  had  been  used  by  the 
public  for  three  years,  fell  Into  such  trench,  receiving  injuries, 
states  no  cause  of  action  against  such  interurban  company. 

Martin  v.  Louisville,  etc.  Bridge  Co.,  493, 498  (1). 

22.  Complaint, — Surplusage. — Verhal  Liens. — Cancelation. — ^Where 
a  complaint,  among  other  ttiings.  alleges  that  thirteen  years  be- 
fore th^  bringing  of  the  suit  decedent  and  plaintiff  agreed  that 
decedent  should  have  a  verbal  lien  upon  plaintiff's  cattle  and  their 
increase,  but  which  did  not  aver  that  a  Hen  existed  on  the  cattle 
now  in  plaintiff's  possession,  or  that  defendants  claimed  any  such 
lien,  the  allegations  in  reference  to  such  lien  must  be  regarded  as 
surplusage.  Vannice  v.  Dungan,  27, 28  ( 1 ) . 

23.  Complaint. — Master  and  Servant. — Assumption  of  Risk. — Em- 
ployers* Liahility  Ad. — Railroads. — A  complaint  alleging  that  de- 
fendant railroad  company's  foreman  ordered  an  employe  to  i)ro- 
cure  a  chisel  and  assist  in  cutting  some  bolts  In  a  frog  which 
was  being  removed ;  that  such  servant  procured  a  defective  chisel 
for  such  work ;  that  plaintiff's  foreman,  to  whose  order  plaintiff 
was  bound  to  conform  and  did  conform,  ordered  plaintiff  to  do 
some  work  near  by;  that  an  employe  In  striking  such  chisel 
caused  a  piece  to  fly  therefrom,  destroying  plaintiff's  eye,  and 
that  plaintiff  did  not  see  nor  have  an  opportunity  to  see  such 
chisel,  states  a  cause  of  action,  and  does  not  show  an  assumption 
of  risk,  or  that  the  neijligenoe  was  solely  that  of  a  fellow  servant 

BaUimore,  etc..  R.  Co.  v.  Walker.  5.S8,  592  (1 ). 

24.  Complaint. — Master  and  Servant. — Negativing  Notice  of  De- 
fects.— In  a  common-law  action  by  a  servant  against  his  master 
for  personal  Injuries  caused  by  defective  appliances,  the  com- 
plaint must  negative  the  servant's  knowledge  of  such  defects. 

Reliance  Mfg.  Co.  v.  Langley,  175, 177  (2). 

25.  Complaint. — Master  and  Servant. — Statutory  Duty. — ^A  com- 
plaint by  a  servant  counting  upon  the  master's  statutory  liability, 
must  allege  facts  showing  that  such  master  violated  a  statutory 
duty.  Reliance  Mfg.  Co.  v.  Langley,  175, 178  (3) . 
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26.  Complaint. — Master  and  Servant, — Duties. — IIow  Alleged. — ^A 
complaint  alleging  tbat  "it  waM  tiie  duty  of  the  master*'  to  do 
certain  things,  is  insuiUcient,  It  being  necessary  to  allege  the  facts 
from  which  the  duty  flows. 

Indiana  Union  Traction  Co,  v.  Pring,  247, 249  (1). 

27.  Complaint. — Master  and  Servant. — Interurhan  Railroads. — 
Negligence  of  Trainmaster  in  Running  Car. — A  complaint  alleg- 
ing that  the  trainmaster,  who  had  general  charge  of  the  cars  of 
an  interurhan  railroad,  personally  took  charge  of  a  car  and  neg- 
ligently, and  in  violation  of  the  rules,  ran  into  another  car,  caus- 
ing injuries  to  plaintiff,  a  checkmnn,  states  no  cause  of  action, 
since  the  trainmaster  was  performing  a  fellow  servant's  duties. 

Indiana  Union  Traction  Co.  v.  Pring,  247, 250  (2). 

28.  Complaint. — Master  and  Servant. — Street  Railroads. — Negativ- 
ing Assumption  of  Risk. — A  complaint  by  the  conductor  of  a 
street-car  against  his  comi)any  for  negligence  in  maintaining  its 
trades  too  close  to  a  telegrai>h  pole,  whereby,  in  the  discharge 
of  his  duty,  he  was  severely  injured,  alleging  that  plaintiff  bad 
no  knowledge  of  the  dangerous  proximity  of  such  pole  to  the 
track,  necessarily  implies  that,  by  the  exercise  of  ordinary  care, 
plaintiff  could  not  have  discovered  such  peril. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw.  520, 525  (1). 

29.  Complaint. — Municipal  Corporations. — Negligence. — Defective 
Sidewalks. — A  complaint  alleging  that  defendant  city  suffered 
and  permitted  the  boards  in  a  sidewalk  to  become  loose  and  re- 
moved, thereby  causing  the  plaintiff,  w^ho  was  traveling  thereon 
in  the  darkness,  to  stumble  and  injure  himself,  states  a  cause  of 
action. .  City  of  Hun  tington  v.  Stuver,  171, 172  ( 1 ) . 

SO.  Complaint. — Cities. — Defective  ^ideicalks. — Location  of  Acci- 
dent.— A  complaint  alleging  that  defendant  city  maintained  a  de- 
fective board  sidewalk  with  loose  planks  thereon  and  openings 
therein,  and,  that  plaintiff  in  the  night  stepped  "into  an  opening 
in  said  walk,  caused  by  the  boards'  being  removed  or  slipped 
aside,'*  sufficiently  shows  that  plaintiff  was  injured  at  the  place 
where  the  defect  existed. 

City  of  Huntington  v.  Stuver,  171, 174  (4) . 

31.  Complaint. — Defective  Sidewalks. — Notice  to  City. — ^A  com- 
plaint alleging  that  defendant  city  "suffered  and  permitted  said 
sidewalk  to  become  out  of  repair  and  dangerous,"  and  that  such 
city  "had  notice  and  knowledge  of  such  dangerous  condition 
•  •  •  but  n^llgently  suffered  and  permitted  the  same  to  be 
and  remain  In  a  dangerous  condition,"  shows  that  the  defect  ex- 
isted prior  to  the  plaintiff's  injury,  and  that  the  city  had  notice 
thereof.  City  of  Huntington  v.  Stuver,  171, 174  (5). 

32.  Complaint. — Municipal  Corporations. — Trenches  Across  Side- 
icalks. — A  complaint  alleging  that  defendant  city  negligently  cut 
a  trench  two  feet  wide  and  from  one  foot  to  eighteen  inches  deep 
at  the  intersection  of  two  streets,  and  negligently  maintained  such 
ditch,  without  warning  or  signal,  along  the  sidewalk  where  pe- 
destrians were  compelled  to  cross  and  that  plaintiff  In  passing 
along  the  street  In  the  night  stepped  into  such  ditch,  receiving 
injuries,  states  a  cause  of  action,  the  necessary  inference  being 
that  the  ditch  was  left  open. 

Mitchell  V.  City  of  Tell  City,  294, 295  (2). 

33.  Complaint. — Mechanics*  Liens. — Foreclosure. — A  complaint  for 
the  foreclosure  of  n  mechanic's  lien  showing  that  notice  to  hold 
such  lien  was  flled  within  sixty  days  after  the  materials  were 
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famished,  a  bill  of  particulars,  of  like  import,  being  attached  and 
made  part  of  the  complaint,  the  complaint  further  alleging  that 
the  materials  furnished  were  used  in  the  building,  Is  sufficient 
Home  Brewing  Co.  v.  JohnsoUj  44, 45  ( 1 ) . 

34.  Complaint, — Mechanics*  Liens. — Notices, — Refonnation. — Alle- 
gations, in  a  suit  to  reform  a  mechanic'§  lien  notice,  and  to  fore- 
close such  lien,  that  plaintiff  intended  to  give  notice  of  a  lien  on 
a  gas-well  and  to  describe  same  properly,  and  that  he  so  notified 
his  attorney,  cannot  be  considered,  where  the  notice  filed  showed 
that  the  lien  was  claimed  only  upon  a  derrick  house  situate  upon 
wholly  different  land  from  that  of  the  gas-well. 

Windfall,  etc.  Oil  Co.y.  Roe,  687, 695  (4). 

35.  Complaint, — Theory, — Mechanics*  Liens, — ^Where  one  paragraph 
of  a  complaint  alleged  that  defendants  were  the  owners  of  a  cer- 
tain lot,  and  that  plaintiff  furnished,  to  their  contractor,  ma- 
terials used  in  a  dwelling  on  such  lot ;  the  second,  that  defendant 
Nyce  was  the  owner  of  the  lot,  and  that  plaintiff  furnished  such 
material  to  a  contractor  employed  by  Nyce's  agent,  and  the  third, 
that  Nyce  was  the  owner  of  the  lot  and  that,  by  his  conduct  he 
is  estopped  from  denying  liability  for  the  materials  used  in  the 
erection  of  the  house,  such  paragraphs  proceed  upon  sufficiently 
definite  theories.  Williamson  v.  Shank,  518, 514  ( 1) . 

36.  Complaint.— Mechanics*  Liens, — Use  of  Materials  Fvrnished, — 
Paragraphs  of  a  complaint  for  the  foreclosure  of  a  mechanic's 
lien,  alleging  that  the  material  sued  for  was  furnished  to  a  con- 
tractor employed  by  defendants,  and  that  such  material  was 
sold  to  be  used,  and  was  used  in  defendant's  house,  sufficiently 
shows  for  whose  use  the  material  was  sold. 

Williamson  v.  Shank,  513, 515  (2). 

37.  Complaint, — Mortgages, — Foreclosure. — Husband  and  Wife. — 
Suretyship. — A  complaint  for  the  foreclosure  of  a  mortgage  on 
the  wife's  land  must  show  that  the  debt  sued  upon  was  not  one 
of  suretyship.        Indianapolis  Brewing  Co,  v.  Behnke,  288, 292  (3) . 

38.  Complaint. — Sufficiency  Upon  Default, — Mortgages, — Foreclose 
ure. — Building  and  Loan  Associations. — A  complaint  by  a  build- 
ing and  loan  association  for  the  foreclosure  of  a  mortgage,  alleg- 
ing that  defendant  duly  executed  to  it  the  mortgage  sued  upon, 
a  copy  being  filed  and  made  part  of  the  complaint,  as  security 
for  a  note  duly  executed  and  set  out ;  that  said  note  was  due  and 
unpaid;  that  stock  paynients  and  fines  had  been  due  more  than 
three  months,  and  that  by  the  terms  of  the  mortgage  a  failure  to 
pay  either  dues  or  fines  for  such  time  should  cause  the  entire  sum 
to  become  due,  states  a  cause  of  action. 

Ooben  v.  Home,  etc.,  Sav.  Assn.,  135, 136  (1). 

39.  Complaint. — Exhibits. — Foreclosure. — Building  and  Loan  As- 
sociaiions. — Where  the  by-laws  of  a  building  and  loan  associa- 
tion are  not  made  part  of  the  note  or  mortgage  in  suit,  but  are 
only  incidentally  referred  to,  they  are  not  necessary  nor  proper 
exhibits  to  the  complaint  in  foreclosure. 

Goben  v.  Home,  etc.,  Sav.  Assn.,  135, 137  (2). 

40.  Complaint. — Motion  to  Dismiss. — Counties. — Champertous  Con^ 
tracts. — ^A  county  officer,  af?ainst  whom  the  board  of  commission- 
ers has  brought  an  action  for  the  recovery  of  unlawful  fees,  has 
no  right  to  a  dismissal  of  the  case  for  the  alleged  reason  that  the 
board  and  a  third  party  had  executed  a  champertous  contract  In 
reference  to  such  recovery.         .  Caldwell  v.  Board,  etc.,  40, 42  (3) . 
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41.  Motions  to  Make  More  Specific. — Complaint. — Work  and  Labor. 
— ^The  overraling  of  a  motion  to  make  more  8i)eclfic  a  complaint 
demanding,  among  other  things,  a  Judgment  for  work  and  labor 
performed,  Is  barraleHs  error,  where  the  decision  was  against 
plaintiff  as  to  everything  excrept  for  such  work  and  labor. 

Huntington  Fuel  Co.  v.  Mcllvaine,  328, 330  (2). 

42.  Motion  to  Make  More  Specific. — Complaint. — Work  and  Labor. 
— It  is  not  reversible  error  to  overrule  a  motion  to  make  more 
specific  a  complaint  alleging  that  defendant  owed  plaintiff  $300 
for  three  months*  work  and  labor  commencing  June  7  and  ending 
September  7;  that  he  was  employed  ns  defendant's  manager  at 
$100  per  month,  and  that  he  performed  services  of  the  value  of 
$300  which  the  defendant  accepted. 

Huntington  Fuel  Co.  v.  Mcllvaine,  328, 330  ( 1 ) . 

43.  Complaint. — Motion  to  Make  More  Specific. — Negligence. —  De- 
fective Sideicalks. — A  motion  to  make  more  si>eclflc  is  the  remedy, 
where  a  complaint  for  Injuries  caused  by  a  defective  sidewalk 
fails  to  show  (1)  on  which  side  of  the  street  such  sidewalk  was 
located,  and  (2)  the  particular  spot  where  plaintiff  was  injured. 

City  of  Huntington  v.  Stuver,  171, 173  (3). 

44.  Complaint. — Negativing  Contiibutorg  Negligence. — In  a  com- 
plaint for  damages  for  iiersonal  injuries,  it  is  not  necessary  to 
negative  contributory  negligence. 

Kokomo  R.,  etc.,  Co.  v.  Studebaker,  11, 13  (1). 

45.  Complaint. — Several  ActR  of  Negligence  Alleged  in  Same  Para- 
graph.— Proof. — It  is  proper  in  an  action  based  upon  the  commis- 
sion of  divers  acts  of  negligence,  to  include  all  of  them  In  one 
paragraph,  and  proof  of  one  of  such  acts  is  sufficient 

Louisville,  etc..  Traction  Co.  v.  Short,  570, 573  (3). 

46.  Complaint. — Negligence. — Obstructing  Street. — A  complaint  al- 
leging that  defendant  street  railroad  company  negligently  piled 
brick  in  the  street  and  failed  to  place  a  danger  signal  thereby, 
and  that  plaint  iff,  without  knowledge  thereof,  while  riding  his 
bicycle,  ran  against  such  obstruction  and  was  injured,  states  a 
cause  of  action.  Kokomo  U.,  etc.,  Co.  v.  Studebaker,  11, 13  (2). 

47.  Complaint.  —  Negligence.  —  Licenses. — Defective  Premises. — ^A 
complaint  alleging  that  defendants  bridge  company  and  railroad 
company,  ow^ned  a  lot,  upon  which  they  were  maintaining  ap- 
proaches to  a  bridge;  that  they  had  leased  a  portion  or  all  of 
such  lot  to  an  interurban  railroad  company  for  the  purpose  of 
erecting  a  stairway  to  its  station ;  that  the  public  with  the  knowl- 
edge and  consent  of  such  companies,  for  three  years,  had  used  a 
way  across  such  lot:  that  the  defendant  water  company,  at  the 
request  of  defendants  bridge  company  and  railroad  company,  cut 
a  trench  across  such  way.  leaving  such  trench  unguarded,  by  rea- 
son whereof  plalntlflP,  without  notice,  fell  Into  same  and  was  in- 
jured, states  no  cause  of  action,  plnintiflP  being  a  mere  licensee. 

Martin  v.  Louisville,  etc..  Bridge  Co.,  403, 499  (2). 

48.  Complaint. — Prayer. — ^The  prnyer  of  a  complaint  does  not  con- 
clusively determine  the  character  of  a  suit,  but  it  should  be  con- 
sidereii  in  determining  same.  TTaW  v.  J? ame»,  466, 470  (5). 

49.  Complaint. — Railroads. — Detectives. — Authority  to  Arrest. — 
Agency. — A  complaint  alleging  that  defendant  railroad  company 
employo<l  a  detective  and  authorized  him  to  arrest  all  persons 
who  had  stolen  any  of  such  company's  property;  that  said  de- 
tective while  so  actinp.  and  within  the  scope  of  his  employment, 
and  without  a  warrant  or  any  authority  at  law,  unlawfully  as- 
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saulted  and  imprisoned  plalntiflf,  sufficiently  shows  that  such  de- 
tective was  acting  as  defendant's  agent  in  the  commission  of  such 
acts.  Grand  Rapids,  etc,  R.  Co.  v.  King,  701,  704  (3) . 

50.  Complaint. — Exhibits. — A  complaint  founded  upon  a  breach  of 
a  railroad  company's  niU^,  which  makes  such  rules  a  part  there- 
of by  exhibit,  sufficiently  makes  such  rules  a  part  of  the  com- 
plaint ;  but  if  the  complaint  is  not  founded  upon  a  breach  of  such 
rules,  they  fonn  no  part  thereof,  though  attached  as  an  exhibit 

Wabash  R.  Co.  v.  Reynolds,  G78, 682  ( 1 ) . 

51.  Complaint. — Railroads. — Expelling  Employe  from  Hospital. — 
A  complaint  against  a  railroad  company  for  damages  for  wrong- 
fully expelling  plaintiff,  an  employe,  from  its  hospital,  is  not 
founded  upon  a  breach  of  the  rules  of  such  company,  and  such 
rules,  attached  as  an  exhibit  to  the  complaint,  cannot  be  con- 
sidered in  aid  of  such  complaint. 

Wabash  R.  Co.  v.  Reynolds,  678,  G83  (3). 

52.  Complaint. — Railroads. — Hospitals. — Maintenance  of. — A  com- 
plaint alleging  that  defendant  railroad  company  maintained,  be- 
fore the  year  IIKX),  a  hospital  in  the  city  of  Peru,  and  that  de- 
fendant agreed  to  "receive  plaintiff  into  said  hospital,"  and  upon 
his  being  injured  in  liK)3,  he  **vvas  taken  immediately  to  the  de- 
fendant company's-  hospital  at  Peru,"  does  not  sufficiently  show 
that  defendant  maintained  a  hospital  at  Peru  In  1903. 

Wabash  R.  Co.  v.  Reynolds,  678, 683  (5). 

53.  Complain t. — Tort. — Railroads. — Hospita Is. — Exp ulsion  From. — 
A  complaint  alleging  that  defendant  railroad  company  maintained 
a  hospital  for  its  employes;  that,  ui)on  an  agreement  with  such 
employes,  it  retained  a  certain  sum  from  their  monthly  wages 
for  the  support  of  such  hospital;  that  plaintiff  was  injured  in 
the  company's  service,  and  was  taken  to  such  hospital;  that  de- 
fendant's surgeon  examined  plaintiff's  injuries,  and  knowing  that 
they  were  not  healed,  wilfully  discharged  him  from  such  hospital, 
by  reason  whereof  he  sustained  damages,  attempts  to  state  an  ac- 
tion In  tort  for  such  expulsion. 

Wabash  R.  Co.  v.  Reynolds,  678, 684  (6). 

54.  Complaint. — Railroads. — Wilful  Injuries. — A  complaint  for 
damages  for  wilful  injuries  must  allege  that  defendant  purposely 
committed  the  alleged  acts  with  the  intent  to  inflict  the  particular 
Injury  complained  of.        Wabash  R.  Co.  v.  Reynolds,  678, 686  ( 10) . 

55.  Complaint. — Railroads. — yeg(ttiving  Contributory  Negligenee. — 
In  an  action  against  a  railroad  company  for  negligently  killing 
plaintiflTs  decedent  at  a  highway  crossing,  the  complaint  need  not 
negative  contributory  negligence. 

Baltimore,  etc.,  R.  Co.  v.  Abegglen,  603, 605  (1 ). 

56.  Complaint. — Railroads. — yegativing  Contributory  Negligence. — 
Where  a  complaint  against  a  railroad  company  states  facts  from 
which  an  inference  might  or  might  not  arise  that  the  person 
killed  was  guilty  of  contributory  negligence,  the  complaint  must 
directly  negative  such  contributory  negilgonce. 

Baltimore,  etc.,  R.  Co.  v.  A bcgglen,  003, 606  (3) . 

57.  Complaint. — Railroads. — Hightray  Crossing  Accident. — Contrib- 
utory Negligence. — A  complaint  alleging  that  defendant  railroad 
company  ran  Its  train  over  a  highway  crossing  without  sounding 
the  whistle  or  ringing  the  bell,  and  that  ijy  reason  thereof  decedent 
drove  his  team  witfiln  two  feet  of  the  south  rail  of  the  track  be- 
fore he  disoovcrtMl  the  train :  that  lie  could  not  turn  his  team  to 
either  side,  and  that  decedent  became  frightened  and  confused 
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and  in  attempting  to  drive  across  the  traclc  was  lulled,  fails  to 
state  a  cause  of  action. 

Baltimore,  etc,  R.  Co.  v.  Ahegglen,  603, 608  (5). 

68.  Complaint, — Railroads. — Setting  Fires. — Consequent  Damages. 
— ^A  complaint  alleging  that  plaintiffs  owned  a  house  of  the  value 
of  $4,000 ;  that  defendant  railroad  company  negligently  set  it  on 
fire  whereby  it  was  totally  destroyed,  and  demanding  damages 
therefor,  is  sufQcient  on  demurrer,  though  it  does  not  in  terms 
allege  that  plaintiffs  were  damaged  by  reason  of  such  fire. 

Toledo,  etc.,  R.  Co.  v.  Sullivan,  390, 392  (1) . 

69.  Complaint — Speciftcness. — Railroads. — Obstructing  Drains. — ^A 
complaint  against  a  railroad  company  alleging  that  such  company 
built  its  road  across  a  public  drain  on  plaintifTs  land;  that  the 
place  where  it  crossed  on  plaintiff's  land  is  wet  and  mucky ;  that 
the  company  carelessly  placed  on  top  of  the  ground  over  such 
drain  heavy  timber,  stone  and  dirt,  thereby  wholly  destroying 
such  drain,  and  that  by  reason  thereof  plaintiffs  land  was  flooded 
so  that  the  crops  for  two  years  were  lost,  is  sufficiently  specific, 

Kelsay  v.  Chicago,  etc..  Railroad,  128, 133  (5). 

60.  Complaint. — Reformation, — Deeds. — A  complaint  for  the  refor- 
mation of  a  deed  must  show  ( 1 )  a  prior  contract,  upon  a  valuable 
consideration,  between  the  parties,  requiring  the  execution  of  a 
deed  as  prayed,  (2)  the  execution  of  a  substantially  different 
deed,  (3)  an  intention  by  all  of  the  parties  to  execute  the  deed 
as  contracted  for,  and  (4)  a  mistake  common  to  all  of  the  par- 
ties in  the  execution  of  the  deed  sought  to  l>e  corrected. 

Radebaugh  v.  Scanlan,  109, 114  (2). 

61.  Complaint. — Quieting  Title. — Ownership. — A  general  allegation 
of  the  ownership  of  the  land  in  question  is  sufllcient  in  a  suit  to 
quiet  title.  Jones  v.  Leeds,  164, 167  (1). 

62.  Complaint, — Quieting  Title. — Allegations. — Oeneral. — Specific. — 
A  complaint  to  quiet  title  Is  not  sufficient  which  alleges  plain- 
tiffs' ownership  in  general  terms,  and  that  defendants  have  no 
right  to  the  lands,  which  allegations  are  followed  by  specific 
statements  showing  defendant's  claims,  which  are  consistent  with 
defendant's  ownership.  Small  v.  Binford,  440, 444  (1). 

63.  Complaint. — Sales. — Liquidated  Damages. — Contracts. — ^A  com- 
plaint alleging  that  a  partnership  firm  contracted  to  purchase 
from  plaintiff  a  cash  register  and,  falling  to  accept  same  when 
delivered,  were  to  pay  to  plaintiff,  as  liquidated  damages  for 
breach  of  contract,  and  not  as  penalty,  the  sum  of  $440.  and 
that  said  firm  did,  without  right,  refuse  to  accept  such  register 
on  delivery,  states  a  cause  of  action. 

National  Cash  Reg.  Co.  v.  Price,  274, 275  ( 1 ) . 

64.  Complain  t.—Con  tracts.— Sales. — Reten  tion  of  Title. — Refusal  of 
Purchaser  to  Receive  Ooods. — ^A  complaint  showing  that  defend- 
ant contracted  for  a  set  of  books,  the  plaintiff  to  retain  title  until 
pa.vment  was  made  therefor;  that  the  books  were  shipped,  but 
defendant  refused  to  accept  same,  and  failing  to  show  who  had 
the  books,  is  bad,  where  the  action  is  for  money  due  under  the 
contract,  and  not  for  a  breach  thereof. 

Rouse  v.  Rose,  308, 310  (2). 

65.  Complaint. — Ooods  Sold  and  Delivered. — Bill  of  Particulars. — 
A  complaint  alleging  that  plaintiff  sold  and  delivered  to  defendant 

11.2G9  feet  of  poplar  lumber  at  $10  per  thousand  feet,  and 

feet  of  oak  lumlwr  at  $14  per  thousand  feet  for  common,  and  $29 
per  thousand  feet  for  first  and  second  grades,  and  that  all  of 
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such  lumber  was  of  the  value  of  $3^^.66,  of  which  $119.55  was 
paid,  leaving  a  balanre  due  of  $214.11,  is  sufficiently  specific  with- 
out a  bill  of  i>articulars,  and  will  withstand  a  demurrer. 

Fletcher  v.  Southern,  550, 554  (2). 

66.  Complaint. ^-Qooda  Sold  hut  Not  Accepted. — Damages. — ^A  com- 
plaint for  goods  sold,  but  not  accepted,  the  title  thereto  remaining 
in  the  seller,  entitling  hini  to  recover  as  damages  the  difference 
between  the  market  value  of  said  goods  and  the  price  agreed  upon, 
is  fatally  defective  if  It  fails  to  show  the  marliet  value  df  the 
property  when  default  was  made. 

Fletcher  v.  Southern,  550, 555  (3). 

67.  Complaint. — Goods  Sold  and  Delivered. — Title. — ^A  complaint 
alleging  that  plaintiff  sold  and  delivered  to  defendants  at  West 
Baden  a  certain  quantity  of  oak  lumber  which  was  accepted,  and 
that,  as  a  part  of  the  same  contract,  he  delivered  a  certain 
amount  of  poplar  lumber  to  defendants  at  Willow  Valley,  which 
defendants  refused  to  measure  and  accept,  while  it  shows  that 
the  contract  was  partly,  even  though  not  wholly  executed.  Is 
sufficient  on  demurrer.  Fletcher  y.  Southern,  550,506  (4). 

68.  Complaint. — Sales. — Statute  of  Frauds. — A  complaint  showing 
that  defendants  orally  contracted  to  purchase,  from  plaintiff, 
lumber  of  the  value  of  $333.66,  and  that  they  received  the  lum- 
ber and  paid  thereon  $119.55,  shows  such  a  performance  of  the 
contract  as  to  take  it  out  of  the  statute  of  frauds. 

Fletcher  v.  Southern,  550, 556  (5) . 

69.  Complaint. — Street  Railroads. — Negligence. — Proximate  Cause. 
— ^A  complaint  showing  that  defendant  street  railroad  company 
ran  a  street-car  with  a  trailer  attached;  that  plaintiff  was  a 
passenger  on  such  car ;  that  the  speed  of  the  car  was  reduced  to 
three  miles  per  hour  and  the  conductor  requested  plaintiff  to 
alight;  that  while  In  the  act  of  alighting  the  defendant  suddenly 
and  negligently  started  the  car  with  a  jerk,  thereby  throwing 
plaintiff  to  the  ground,  whereupon  the  trailer  ran  over  him,  suffi- 
ciently shows  that  the  defendant's  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury. 

Hammond,  etc.,  Electric  R.  Co.  v.  Antonia,  335, 338  (1). 

70.  Complaint. — Tax  Sales. — Foreclosure  of  Lien  for  Purchase 
Money. — A  complaint  showing  that  taxes  were  assessed  against 
the  real  estate  in  controversy;  that  they  were  delinquent;  that 
the  real  estate  was  sold  to  pay  same,  and  that  plaintiff  pur- 
chased the  property  at  such  sale,  is  sufficient,  where  the  fore- 
closure of  a  lien  for  the  money  so  paid  is  all  the  relief  that  is 
prayed,  defects  In  the  sale  being  wholly  immaterial,  unless  it  Is 
shown  that  the  property  was  not  subject  to  taxation;  that  the 
taxes  had  been  paid,  or  that  the  description  was  a  nullity. 

Holbrook  v.  Kunz,  260, 262  (1). 

71.  Complaint. — Work  and  Labor. — Initial  Attack  on  Appeal. — ^A 
complaint  alleging  that  defendant  is  indebted  to  plaintiff  In  a 
certain  sum  for  work  and  labor  done  by  plaintiff  for  defendant, 
an  itemized  bill  of  which  is  attached  to  and  made  part  of  the 
complaint,  is  sufficient,  when  attacked  for  the  first  time  on  ap- 
peal. Rossow  V.  Doehling,  23, 24  ( 1 ) . 

72.  Answer. — Sustaining  Demurrer  to  Paragraph  of. — Facts  Prov- 
able Under  Another  Paragraph. — Sustaining  a  demurrer  to  a 
paragraph  of  answer  is  harmless,  where  the  facts  therein  con- 
tained are  provable  under  another  paragraph. 

Baughmdn  v.  Lovce,  1, 2  (1). 
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73.  Answer, — Insurance. — Election  to  Rescind. — Tender. — ^An  an- 
swer in  rescission  of  an  insurance  iwlicy,  because  of  a  breach 
of  warranty,  which  fails  to  show  a  tender  of  the  money  received 
upon  such  policy,  is  bad. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 351  (8). 

74.  Answer. — Municipal  Corporations. — Authorizing  Obstructions 
in  Streets. — In  an  action  against  a  city  for  damages  caused  by 
an  obstruction  In  a  street,  an  answer  that  such  city  had  author- 
ized, by  ordinance,  a  building  contractor  to  place  obstructions  in 
such  street,  and  that  such  contractor  had  so  placed  such  obstruc- 
tion, is  insufficient,  cities  being  required  to  see  that  such  ol)8truc- 
tions  are  properly  guarded.     City  of  Laporte  v.  Henry,  197, 199  ( 1 ) . 

75.  Answer. — Principal  and  Surety. — Release. — Change  of  Con- 
tract.— In  an  action,  against  a  contractor's  surety,  by  a  company 
furnishing  materials  for  use  in  the  beating  plant  to  be  installed, 
an  answer  that  such  contractor  and  the  owner,  subsequently  to 
the  giving  of  the  bond  suetl  upon,  agreed  that  such  plant  should 
be  connected  with  another  building,  for  which  such  contractor 
should  receive  extra  compensation,  is  not  sufficient,  there  being 
no  change  in  tlie  original  coutra(*t. 

United  States  Fidelity,  etc.,  Co.  v.  American  Bloxcer  Co.,  620, 623  (1). 

76.  Answer. — Principal  and  Surety. — Contracts. — Breach. — Re- 
lease.— In  an  action  by  one  furnishing  materials,  against  the 
surety  of  a  c»ontractor  whose  contract  provided  that  the  owner 
should  retain  a  certain  per  cent  of  the  contract  price  until  all 
claims  were  paid,  an  answer  by  such  surety  that  such  owner 
failed  to  retain  such  per  cent  is  insufficient  as  against  the  one 
so  furnishing  materials,  to  show  a  release  because  of  a  breach  of 
contract. 

United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620, 624  (2), 
625  (2). 

77.  Answer. — Reply. — Injunction. — Diversion  of  Watercourse. — In 
a  suit  to  compel  defendants  to  remove  an  obstruction  to  a  natural 
watercourse,  the  overruling  of  a  demurrer  to  an  answer  showing 
that  plaintiff  obstructed  such  stream  and  forced  the  water  ujion 
defendants,  is  harmless,  as  is  also  the  sustaining  of  a  demurrer 
to  a  reply  that  one  of  the  defendants,  prior  to  plaintiff's  ob- 
structing the  stream,  had  obstructed  such  stream,  thus  diverting 
the  water  upon  plaintiff,  such  facts  being  admissible  under  the 
general  denial  to  the  complaint. 

Casifidy  v.  Johnson.  006, 699  (1 ). 

78.  Answer. — Sales. — Rescission. — An  answer  showing  that  defen<l- 
ant  returne(i  to  plaintiff  on  a  certain  day  a  cash  register  con- 
tracted for  from  plaintiff;  that  such  register  was  received 
and  accepted  by  the  plaintiff  in  rescission  of  such  contract  and 
that  plaintiff  has  ever  since  retained  same,  sufficiently  shows  a 
rescission  of  such  contract. 

National  Cash  Reg.  Co.  v.  Price,  274, 276  (3). 

79.  Countercla  im.  —  Sa  Ics.  —  Implied  Warranty.  —  Damages.  —  A 
counterclaim,  in  an  action  for  the  i)rice  of  iron  pipe  to  l>e  used 
in  sinking  an  oil-well,  alleging  that  defendant  Iwught  such  pipe 
for  the  purpose  of  using  it  in  sinking  a  certain  well,  to  plaintiffs 
knowledge,  and  that  it  was  unfit  for  the  purpose  and  worthless, 
and  by  reason  of  its  unfitness,  defendant  was  damaged,  is  suffi- 
cient upon  demurrer.      Oil-Well  Supply  Co.  v.  Priddy,  200. 202  (1). 
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80.  Cro89-Complaint, — Reformation. — Deeds,  —  A  cross-complaint 
alleging  that  the  cross-defendant  and  her  husband  ''sold"  and 
"attempted  to  convey'*  certain  real  estate  to  cross-complainant's 
grantor;  that  the  deed  therefor  was  duly  signed  and  acknowl- 
edged by  both,  but  by  the  mutual  mistake  of  the  parties  and  the 
notary,  the  name  of  the  wife  was  not  inserted  in  the  body  of  the 
deed,  the  deed  being  set  out,  and  praying  for  reformation  of  such 
deed  and  quieting  plaintifTs  title,  is  sufficient 

Radebaugh  v.  8canlan,  109, 117  (9). 

81,  Demurrer. — Form  of. — A  demurrer  alleging  that  the  sixth 
paragraph  of  defendant's  answer  "is  not  sufficient  to  constitute 
a  sufficient  cause  of  defense  to  plaintifTs  cause  of  action,"  pre- 
sents no  question. 

Oglebay  v.  Tippecanoe  Loan,  etc.,  Co.,  481, 483  ( 1 ) . 

.  PBESUMPnOKS— 

That  check  Is  not  a  payment  disputable,  see  Payment,  1 ;  Baugh- 
man  v.  Lowe,  1,  5  (6). 

PBINCIPAL  AND  AGENT— 
See  CoRPOBATiONs ;  Insurance. 

Alleging  that  detective  was  railroad  company's  agent,  see  Plead- 
ing, 49;   Qrand  Rapids,  etc.,  R.  Co.  v.  King,  701,  704  (3). 

1.  Notice. — Mortgages. — Deeds. — Husband  and  Wife. — Where  a 
husband' negotiates,  on  behalf  of  his  wife,  a  purchase  of  lands, 
his  knowledge,  obtained  before  the  completion  of  the  transaction, 
of  a  mortgage  thereon,  is  notice  to  such  wife  of  such  encum- 
brance;   and  she  takes  subject  thereto. 

Retherford  v.  Wright,  163. 

2.  Notes. — Evidence. — CircumHtantial. — Where  the  evidence  showed 
that,  without  express  authority,  the  father  signed  his  son's  name 
to  a  note  as  surety',  such  father  being  principal,  and  that  it  was 
the  business  custom  for  the  father  so  to  sign  such  son's  name,  the 
notes  so  signed  being  honored  by  the  son,  a  verdict  against  the 
son  will  be  upheld.  Broadstreet  y.  McKamey,  212, 27S  {S). 

PBINCIPAL  AND  SUBETY— 

See  Bills  and  Notes  ;  Contracts  ;   Husband  and  Wife. 

Answer  of  discharge  of  surety  by  reason  of  an  alteration  of  con- 
tract, see  Pleading.  75.  76;  United  States  Fidelity,  etc.,  Co.  v. 
American  Blotcer  Co.,  620. 

1.  Contracts. — Breach. — Release. — Third  Persons. — Where  a  bond 
is  executed  for  the  protection  of  third  persons  furnishing  ma- 
terials for  a  building,  the  owner's  or  contractor's  breach  of  the 
contract  cannot  affect  such  person's  rights. 

United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  620, 626  (5). 

2.  Contracts. — Payment  of  Attorneys^  Fees. — ^A  provision  that  the 
surety  shall  pay  the  attorneys'  fees  In  case  a  recovery  is  had 
upon  such  surety's  undertaking,  is  valid  and  enforceable. 

United  States  Fidelity,  etc.,  Co.  v.  American  Blower  Co.,  626, 626  (6). 
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PBOSECtTTING  ATTORNEYS— 

Have  no  right  to  appeal  from  Judgment  declaring  a  person  to  be  in- 
sane, see  Appeals,  40;  Keeley  v.  Keeley,  672,  674  (2). 

Must  defend  alleged  insane  person,  see  Insane  Persons  ;  Keeley  v. 
Keeley,  672,  674  (1). 

PROXIMATE  CAUSE* 

See  Nbqligence. 

PUBLIC  POLICY— 

Contracts  violating  criminal  law,  void  as  against,  see  Coif  tracts. 
11;  McNay  v.  Town  of  Lowell,  627,  633  (1). 

QUIETING-  TITLE— 

See  Pleading,  61,  62. 

Adopted  Children. — Decree  of  Adoption, — Evidence. — ^A  suit  by  an 
adopted  daughter  for  partition  and  to  quiet  title  to  lands  owned 
by  her  foster-parents,  is  not  founded  upon  the  decree  of  adoption ; 
but  such  decree  Is  evidence  of  her  title. 

Jones  V.  Leeds,  164, 167  (2) . 

RAILROADS— 

See  Corporations;    Damages;    Evidence;    Master  and  Servant: 

Negligence;  Pleading,  49-59;  Trial. 
Subsidy  elections  for,  see  Boards  of  Commissioners,  1,  2;  Duncan 

V.  Cow,  61. 

Mistake  as  to  legal  effect  of  release,  not  the  subject  of  relief,  see 
Contracts,  18;   Oipe  v.  Pittsburgh,  etc.,  R,  Co.,  156,  162  (8). 

As  to  subsidies,  see  Elections. 

Judgments  of  boards  of  commissioners  in  subsidy  cases,  see  Judg- 
ment, 2;  Duncan  v.  Cox,  61,  64  (1). 

Instructions  in  cases  against,  see  Trial,  75-81. 

1.  Detectives. — Authority. — Inferences. — ^The  mere  fact  that  a  rail- 
road company  employed  a  certain  person  as  a  detective  does  not 
imply  that  such  person  had  authority  to  make  arrests. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 704  (2). 

2.  Detectives. — Authority. — Question  for  Jury. — Assault. — False 
Imprisonment. — Where  the  evidence  showed  that  defendant  rail- 
road company's  detective  was  ordered  to  investigate  a  supposed 
theft  of  money  from  one  of  its  depots ;  that  he  suspected  plaintiff 
of  the  crime,  and  arrested  him,  assaulted  him,  took  him  before 
a  magistrate  and  had  him  committed  to  jail,  releasing  him  a  lit- 
tle later  upon  ascertaining  that  no  theft  had  been  committed,  the 
question  whether  the  company  authorized  such  arrest  was  for 
the  Jury.      Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 705  (5),  707  (5). 

3.  Hospitals. — Contracts. — Breach. — Action. — ^WTiere  a  railroad 
company  contracted  with  its  employe  to  care  for  him  In  its  hos- 
pital during  the  time  he  might  be  disabled  because  of  Injuries 
received  in  its  service,  its  mere  failure  so  to  care  for  him  gives 
rise  to  an  action  for  a  breach  of  contract,  but  not  to  an  action  in 
tort  Wabash  R.  Co.  v.  Reynolds,  678, 685  (9) . 

4.  Obstr'^ting  Drains. — Liability. — Negligence. — Under  §5645 
Bums  1901,  Acts  1885.  p.  129,  §12,  railroad  companies  are  liable, 
to  any  person  injured,  for  the  obstruction  of  any  public  drain, 
without  regard  to  the  questions  of  onre  or  negligence. 

Kelsay  v.  Chicago,  etc..  Railroad,  128, 130  (1). 
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5.  Obstrtwting  Drains.— Vnder  §5105  Bums  1908,  subd.  5,  §3903 
R.  S.  1881,  railroad  companies  crossing  public  drains  and  failing 
to  restore  them  to  their  former  condition,  are  liable  for  the  dam- 
ages caused  thereby. 

Kelsay  v.  Chicago,  etc.  Railroad,  128, 181  (3) . 

6.  Ohgtructing  Drains, — Notice  to  Ahate  Nuisance. — Neither  the 
company  building  the  railroad  nor  its  successor  maintaining  same 
is  entitled  to  notice  to  abate  its  obstruction  of  a  public  drain,  as 
a  condition  precedent  to  liability  therefor. 

Kelsay  v.  Chicago,  etc..  Railroad,  128, 133  (4) . 

7.  Subsidies. — Remonstrances. — Collateral  Attack. — Elections. — ^A 
remonstrance  against  the  granting  of  a  railroad  subsidy  is  di- 
rected against  the  original  petition  therefor,  and  is  not  a  col- 
lateral attack  upon  the  election  held  to  determine  the  will  of  the 
▼oters  thereon.  Duncan  y.  Cox,  61, 68  ( 6 ) . 

8.  Subsidies.  —  Character  of.  —  Remonstrances.  —  Estoppel.  —  The 
grant  of  a  railroad  subsidy  is  a  matter  of  grace,  the  company 
having  no  legal  rights  therein;  and  taxpayers  are  not  estopped 
to  remonstrate  until  the  final  order  of  the  board  is  made  grant- 
ing the  petition.  Duncan  v.  Cow,  61, 68  ( 7 ) . 

9.  Relief  Department. — Acceptance  of  Relief. — ^Prior  to  1907  (Acts 
1907,  p.  46),  where  a  widow,  entitled  to  either  the  proceeds  of 
her  husband's  certificate  in  a  railroad  voluntary  relief  depart- 
ment, or  to  pursue  her  remedy  at  law,  accepted  the  former  and 
executed  an  unconditional  release,  sucii  release  should  be  upheld 
unless  its  execution  was  secured  by  false  representations  which 
were  relied  upon  by  the  widow,  whereby  she  was  misled  into  a 
settlement  she  would  not  otherwise  have  accepted. 

Gipe  V.  Pittsburgh,  etc.,  R.  Co.,  156, 160  (4). 

10.  Highway  Crossing  Signals. — Purpose. — ^The  purpose  of  requir- 
ing railroad  companies  to  give  the  statutory  signals  at  highway 
crossings  is  to  notify  travelers  of  the  approach  of  trains,  and 
if  such  travelers  have  notice  otherwise  of  such  approach,  the  giv- 
ing of  such  signals  is  useless. 

Baltimore,  etc.,  R.  Co.  ▼.  Abegglen,  603, 607  (4) . 

11.  Highway  Crossings. — Failure  to  See  Approaching  Train. — 
Contributory  Negligence. — ^The  failure  of  a  boy,  who  was  driving 
a  team  drawing  an  empty  haj'  wagon  eighteen  feet  long  over  an 
elevated  railroad  crossing,  to  see  a  train,  running  at  the  rate  of 
seventy-five  miles  an  hour,  where  he  had  an  unobstructed  view 
of  the  track  after  he  came  within  twenty-five  feet  thereof,  does 
not  constitute  him  guilty  of  contributory  negligence  as  a  matter 
of  law,  especially  where  he  stopped,  looked  and  listened  fifty  feet 
from  the  crossing.      Wendel  v.  Cleveland,  etc.,  R.  Co.,  460, 463  (3) . 

12.  Reversal.  —  Mandate.  —  Interrogatories.  —  Contributory  Negli- 
gence.— Statutes. — New  Trial. — Where,  in  an  action  for  personal 
injuries,  -defendant  was  awarded  judgment  on  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict,  but  said  an- 
swers left  uncertain  the  question  of  plalntiflTs  contributory  neg- 
ligence, the  Appellate  Court,  in  reversing  said  judgment  may, 
in  its  discretion,  by  virtue  of  the  provisions  of  §702  Burns  1908, 
§660  R.  S.  1881,  order  a  new  trial  instead  of  directing  a  judgment 
on  the  general  verdict 

Wendel  v.  Cleveland,  etc.,  R.  Co.,  460, 465  (4). 

13.  Street  Crossings. — Notice. — Care  Required  of  Traveler. — A  pe- 
destrian undertaking  to  cross  a  street  on  which  there  is  a  railroad 
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track  is  conclusively  presumed  to  know  that  the  place  is  one  of 
danger;  and  she  must  use  reasonable  care  under  the  circum- 
stances to  avoid  injury,     Lowden  v.  Pennsylvania  Co.,  614, 619  (3). 

14.  Street  Crosftings. — Pedestrians. — Contributory  Negligence, — In^ 
terrogatories. — Question  for  Jury. — Where  the  interrogatories 
show  that  the  plaintiff  attempted  to  cross  a  street  uiwn  which 
was  a  railroad  track  and  across  which  street  In  a  diagonal  di- 
rection, a  street  railroad  was  operated;  that  when  plaintiff  made 
such  attempt  a  street-car  crossed  the  track,  to  some  extent  ob- 
structing her  view,  and  making  much  noise;  that  there  were 
other  street-cars  and  wagons  in  the  vicinity,  and  that  when  she 
arrived  on  the  railroad  track  and  first  observed  the  train,  it  was 
running  fifteen  miles  an  hour,  without  signal,  and  was  but  1 4-11 
seconds  away,  the  question  of  contributory  negligence  Is  for  the 
jury.  Lowden  v.  Pennsylvania  Co.j  614, 619  (5) . 

15.  Crossings. — Contributory  Negligence. — A  pedestrian,  walking 
along  a  town  street,  who  knowingly  undertakes,  on  a  clear  night, 
to  cross  a  railroad  track,  and  is  struck  and  killed  by  a  train 
which  he  could  have  seen  in  time  to  avoid,  if  he  had  carefully 
and  diligently  looked  anil  listened,  as  he  approached  such  track 
is  guilty  of  contributory  negligence  as  a  matter  of  law. 

Lake  Shore,  etc.,  R.  Co.  v.  Brown,  435, 437  (4). 

16.  Crossings.  —  Contnhutory  Negligence.  —  Presumptions. — Where 
special  findings,  in  a  railroad  street-crossing  case,  do  not  show 
that  the  deceased  looked  and  listened  for  an  approaching  train, 
where  he  could  have  done  so,  the  presumption  will  not  be  in- 
dulged that  he  had  a  sufficient  excuse  for  not  looking  or  listening. 

Lake  Shore,  etc.,  R.  Co.  v.  Brown,  435, 439  (5). 

17.  Crossings. — Contributory  Negligence. — A  pedestrian's  failure 
to  see  an  approaching  train  at  a  street  crossing  is,  as  a  matter 
of  law,  not  excused  because  his  mind  was  occupied  by  watching 
a  train  on  the  next  track,  which  was  going  In  the  opposite  direc- 
tion. Lake  Shore,  etc.,  R.  Co.  v.  Brown,  435, 439  (6) . 

18.  Speed  Ordinances. — Violation. — Negligence. — Proximate  Cause. 
— Inferences. — Evidence  that  a  railroad  company  ran  its  train 
over  the  streets  of  a  city  at  the  rate  of  fifty  miles  per  hour,  in 
violation  of  a  speed  ordinance  restricting  the  speed  of  trains  to 
four  miles  per  hour,  and  that  such  train  killed  a  person  on  the 
street  crossing,  establishes  the  company's  negligence,  and  justifies 
the  inference  that  such  negligence  was  the  proximate  cause  of 
decedent's  death.      Wamslcy  v.  Cleveland,  etc.,  R.  Co.,  147, 149  (1), 

19.  Travelers. — Duties  at  Crossings.-— presumptions. — As  against  a 
traveler  who  could  see  and  hear  an  approaching  train  in  time  to 
avoid  a  collision,  it  will  be  presumed  either  that  he  did  not  look 
or  listen,  or  that  he  failed  to  give  heed  to  what  he  saw  or  heard. 

Wa^nsley  v.  Cleveland,  etc.,  R.  Co.,  147, 150  (3). 

20.  Travelers. — Crossing  Accidents. — Contributory  Negligence. — ^A 
traveler  who  is  guilty  of  contributory  negligence  in  going  upon  a 
railroad  crossing,  cannot  recover  for  injuries  negligently  inflicted 
by  the  railroad  company. 

Wamsley  v.  Cleveland,  etc.,  R.  Co.,  147, 150  (4). 

21.  Setting  Fires. — Defective  Spark-Arresters. — Circumstantial 
Evidence. — Kvidenee  showing  that  defendant  railroad  company's 
freight-engine  passwl  witiiin  100  feet  of  plaintiffs'  mill;  thnt 
such  engine  was  "working  hard,"  and  throwing  sparks  and  cin- 
ders promiscuously  to  a  distance  of  110  feet;    that  flrstK^iass 
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spark-arresters  would  not  so  emit  sparks  and  cinders,  and  that 
about  twenty  minutes  later  plaintiffs'  mill  burned,  supports  a 
verdict  for  plaintiffs  that  defendant  set  the  fire,  and  that  a  de- 
fective condition  of  defendant's  spark-arrester  was  the  cause 
thereof.  Toledo,  etc.,  R.  Co.  v.  Sullivan,  300, 393  (2) . 

22.  Setting  Fires, — Standard  of  Care, — ^Railroad  companies  are  re- 
quired to  use  ordinary  care  under  the  circumstances  to  prevent 
the  setting  of  fires.        Toledo,  etc.,  R,  Co.  v.  Sullivan,  390, 396  (4). 

BATIFICATION— 

See  CONTBACTS. 

t 

BEAL  PBOPEBTY— 

See  Mechanics*  Liens;  Pabty  Walus;  Vendor  and  Pubchaseb; 
Wills. 

BECEIVEBft— 

Title. — Receivers  take  property  subject  to  all  legal  and  equitable 
claims.  Shopert  v.  Indiana  Nat.  Bank,  474, 477  (2) . 

BEFOBMATION— 

See  Pleading,  00. 

Of  mechanic's  lien  notice,  see  Pleading,  34. 

Gross-complaint  for  reformation  of  deed,  see  Pleading,  80;  Rade- 
baugh  V.  Scanlan,  109,  117  (9). 

Triable  by  Judge,  see  Trial*  106;  Watt  v.  Barnes,  466,  469  (4), 
470  (4). 

1.  Mistakes  of  Law  and  Fact. — Deeds. — ^Equity  will  reform  a  deed 
made  under  a  mutual  mistake  of  fact  or  of  law. 

Radebaugh  v.  Scanlan,  109, 115  (3). 

2.  Deeds. — Mistake. — Insane  Persons. — A  deed  made  by  an  insane 
person,  known  to  be  such  by  the  grantee,  and  which  fails  to  de- 
scribe the  grantor's  land,  cannot  be  reformed  in  equity,  and  passes 
no  title  to  the  grantor's  land.         Kreiger  v.  DeMass,  252, 254  (2). 

BEMAINDEBa— 
See  Wills. 

BEPLEVIN— 

1.  Insurance  Policy. — Demand. — To  replevy  an  insurance  policy 
plaintiff  should  show  a  right  of  i)osseRsion,  and,  if  defendant's 
possession  is  unlawful,  a  demand  therefor. 

Stewart  v.  Owynn,  320, 324  (1). 

2.  Insurance  Policy.  —  Beneftciaries.  —  Administrators.  —  Special 
Findings. — Where  the  special  findings  show  that  decedent's  ad- 
ministrators were  the  beneficiaries  of  his  insurance  policy;  that 
no  change  of  beneficiaries  had  been  made;  that  none  could  be 
made  except  as  set  forth  in  the  policy,  and  that  no  assignment 
had  ever  been  made  thereof,  a  prima  facie  right  by  the  adminis- 
trator to  the  possession  of  the  r>olicy  is  shown. 

Stewart  v.  Owynn,  320, 324  (2). 
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BESCISSION— 

See  INSUBANCE. 

Answer  showing,  see  Pleading,  78;  National  Cash  Reg.  Co.  ▼. 
Price,  274.  276  (3). 

BES  GESTAE- 

See  Etideivce. 

<<BESIDEKCE"— 

See  Citizens;  Guabdian  and  Wabd;  Pabent  and  Ghiu>;  Wobdb 
AND  Phbabes,  1. 

BOATS  AND  STBEETS— 

See  Highways. 

"SALE"— 

S6e  WoBDB  AND  Phrases,  2. 

SALES— 

See  GoNTBACTS ;   Mobtqages  ;   Pleading,  63-68. 

By  officer  to  municipal  corporation,  invalid,  see  Contbactb,  12-16; 

McNay  v.  Town  of  Lowell,  627. 
Of  lands,  rights  of  tenant,  see  Landlobd  and  Tenant. 
Answer  showing  rescission  of,  see  Pleading,  78 ;  National  Ca^h  Reg, 

Co.  V.  Price,  274.  276  (3). 
Instructions  as  to  warranty,  see  Tbial,  33 ;  OU-Well  Supply  Co.  v. 

Priddy,  200,  206  (5). 

1.  Implied  Warranty  of  Fitness. — ^A  dealer,  as  well  as  a  manufac- 
turer, who  sells  an  article  for  a  specific  purpose,  the  purchaser 
having  made  no  inspection  nor  tested  its  fitness  therefor,  impliedly 
warrants  that  the  article  is  fit  for  the  use  intended. 

Oil-Well  Supply  Co.  v.  PHddy,  200, 205  (3). 

2.  Inspection. — Contracts. — ^The  right  of  reasonable  inspection  is 
incident  to  an  ordinary  sale  of  goods;  but  the  parties  may  law- 
fully contract  for  a  different  kind  of  inspection  if  they  so  desire 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  229, 239  (3). 

8.  Inspection. — Failure  of  Inspector  to  Serve. — Contracts. — Dis- 
charge.— Where  parties  contract  for  the  sale  and  purchase  of  cer- 
tain stone,  to  be  inspected  and  accepted  or  rejected  by  a  third 
party,  who  is  not  under  the  control  of  either  party,  and  such  third 
party  fails  or  refuses  to  act  the  contract  is  discharged,  and  no 
rights  accrue  thereunder  to  either  party. 

Western  Construction  Co.  v.  Romona,  etc..  Stone  Co.,  22Q,  240  (4). 

4.  Implied  Warranty  of  Fitness. — Contracts. — A  contract  by  which 
an  agent  agrees  to  take  any  of  his  principal's  unsold  fertilizer, 
on  hand  at  a  certain  date,  at  a  certain  price,  cannot  be  enforced, 
where  the  fertilizer,  when  delivered  to  the  agent,  was  unsalable 
and  imflt  for  the  purposes  intended. 

Hollowell  V.  Smith,  etc..  Chemical  Co.,  361, 363  (2). 

6.  Conditional. — Demand. — Contracts. — A  contract  providing  that 
the  agent  will  purchase  his  prlncipars  unsold  fertilizer  at  an 
agreed  price.  If  the  principal  so  requests,  is  not  enforceable  until 
a  request  is  made. 

HuUowell  V.  Smith,  etc.,  Chemical  Co.,  361, 363  (3). 
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SCHOOLS— 

Mechanic's  lien  cannot  be  taken  on  schoolhouse,  see  Mechanics' 
Liens.  1;  (JniUd  States  Fidelity,  etc,  Co.  v.  American  Bloicer 
Co.,  C20,  625  (4). 

Corjwrations. — Totcns. — ^Towns  are  distinct  corporations  for  school 
purposes,  and  may  erect  necessary  schoolhouses  to  accommodate 
the  children  attached  thereto  for  school  purposes. 

Barker  v.  Town  of  Petersburg,  447, 451  (3). 

SETTLEICENT— 

See  CoMPBOMisK  and  StrrrLEMENT. 

SEWEBS— 

See  Municipal  Corporations. 

''SHALL"— 

See  Words  and  Phrases,  0. 

SIDEWALKS— 

See  Municipal  Corporations. 

"SOLD"— 

See  Words  and  Phrases,  3. 

SPECL/LL  FIKDIKQS— 

See  Trial,  91-1)7. 

When  defective  complaint  is  shown  to  be  harmless  by,  see  Appeal. 

74 ;  Badebaugh  t.  Scanlan,  109, 112  ( 1 ) . 
Failure  to  find  certain  facts,  not  ground  for  a  new  trial,  see  New 

Trial,  5;  Hamrick  v.  Hoover,  411,  415  (5). 

STATUTES— 

Statutes  cited  and  construed,  see  p.  xxiii. 

''Shall,"  as  used  in  factory  act,  see  Words  and  Phrases,  6. 

1.  Construction. — Intent. — Courts,  in  the  construction  of  a  statute, 
win  endeavor  to  ascertain  and  enforce  the  legislative  intent. 

Pein  V.  Miznerr,  255,  200  (5). 
Jones  V.  Leeds,  1G4,  169  (7). 

2.  Factory  Act. — Construction. — Kindred  Sister-State  Legislation. 
—In  determining  whether  §8025  Bums  19as,  Acts  1899,  p.  231, 
§5,  imposes  ui)on  factory  owners  an  absolute  duty  to  provide 
their  elevators  with  safety  devices,  kindred  similar  legislation 
in  other  states,  wherein  it  had  been  decided  that  an  absolute 
duty  was  not  thereby  imposed,  should  be  given  great  weight 

Reliance  Mfg.  Co.  v.  Langley,  175, 181  (5). 

3.  Factory  Act. — Elevators. — Criminal  Law. — Damages. — ^The  vio- 
lation of  §8025  Bums  1908,  Acts  1899.  p.  231,  §5,  requiring 
factory  owners  and  lessees  to  provide  certain  precautions  for  the 
safety  of  their  elevators,  when  ordered  by  the  factory  inspector, 
being  penali7«ed  by  a  subsequent  section  (§8045  Bums  1908,  Acts 
1899,  p.  231,  §25),  constitutes  a  misdemeanor,  and  also  subjects 
such  owners  and  lessees  to  a  civil  action  for  damages. 

Reliance  Mfg.  Co.  v.  Langley,  175, 181  (6). 

4.  Factory  Act. — Intent. — ^The  legislative  intent,  in  the  passage  of 
the  factory  act  (Acts  1890,  p.  231,  §8021  et  seq.  Bums  1908),  was 
to  minimiase  the  likelihood  of  injury  from  dansrerous  machinery. 

Pein  V.  Miznerr,  255, 257  ( 1 ) . 
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5.  Languaffc. — (Jcncral,  FolUncing  Specific. — EJusdem  Generis, — 
The  doctrine  of  ejusdcm  generis  Is  that  where  general  words  fol- 
low specific  words  of  the  same  nature,  such  general  words  will 
be  restricted  to  the  genus  of  the  specific  words. 

Pein  V.  Miznerr,  255, 257  (2) . 

6.  Factory  Act, — Ejusdem  Generis, — "Machine.** — Section  nine  of 
the  factory  act  (Acts  1899,  p.  231,  §8029  Bums  1908),  providing 
that  "all  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, set-screws  and  machinery  of  every  description  therein  shall 
be  properly  guarded,"  does  not  permit  of  the  application  of  the 
cjusdem  generis  doctrine,  since  the  specific  words  are  not  of  the 
same  genus  as  machinery — ^the  general  word.  Laporte  Carriage 
Co.  V.  Sullender,  165  Ind.  290,  contra. 

Pein  V.  Miznerr,  255, 257  (3) ,  258  (3) . 

7.  Construction. — Ejusdem  Generis, — ^The  doctrine  of  ejusdem  gen- 
eris is  a  rule  of  construction  merely,  and  does  not  warrant  the 
courts  in  evading  a  clear  legislative  intent 

Pein  V.  Miznerr, 255, 258  (4). 

8.  Judicial  Construction. — Recnactment. — Where  a  statute  has 
been  judicially  interpreted,  a  reenactment  of  such  statute  is  pr<v 
sumptively  impressed  with  such  interpretation. 

Miller  v.  Givens,  401, 402  (2) . 

STBEET  BAILBOADS— 

See  Damages  ;  Pleading,  28,  69 ;  Master  and  Servant. 

1.  Alighting  from  Moving  Car. — Contributory  Negligence. — Ques- 
tion for  Jury.— A  passenger  upon  a  street-car  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in  attempting,  with 
bundles  in  his  hand,  to  alight  from  a  street-car  moving  at  the 
rate  of  three  miles  per  hour,  such  question  being  for  the  Jury. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 339  (3). 

2.  Damages. — Compromise. — Evidence. — ^A  verdict  for  the  plaintiff, 
in  a  personal  injury  case,  cannot  be  held  to  be  unsuiq;K>rted  by 
the  evidence  on  the  ground  that  the  cause  of  action  had  been 
compromised  and  that  the  compromise,  even  though  voidable, 
had  been  ratified  by  acquiescence  and  retention  of  the  money 
paid,  where  the  answ^er  of  settlement  was  met  by  a  reply  of 
non  est  factum,  and  the  Jury  found  in  answer  to  an  interroga- 
tory that  no  release  had  ever  been  executed,  since  there  was  no 
issue  as  to  a  ratification, 

Hammond,  etc.,  Electric  R.  Co.  v.  Antonia,  335, 339  (4),  344  (4). 

3.  Transfers. — Mistakes. — Ejection  of  Passenger. — A  '  transfer 
ticliet  furnished  by  a  street  railway  company  to  a  passenger  is 
not  conclusive  evidence  bet^'een  the  parties  as  to  any  error 
therein,  and  the  burden  is  on  the  company  to  prove  the  falsity  of 
such  passenger's  explanations  in  order  to  avoid  liability  for  his 
wrongful  expulsion  from  the  car. 

Indiana  R.  Co.  v.  Orr,  426. 429  (1). 

4.  Transfers. — 'Scgligen<:e. — ^The  duty  to  give  a  passenger  on  a 
street-car  a  correct  transfer  rests  exclusively  upon  the  company. 

Indiana  R.  Co.  v.  Orr,  426. 431  (5). 

5.  Ejecting  Passenger. — Damages. — ^The  fact  that  a  passenger 
alighted  from  a  street-car  when  the  conductor  wrongfully  ordered 
him  to  do  so  does  not  relieve  the  company  from  the  damages 
caused  thereby.  Indiana  R.  Co.  v.  Orr,  426, 431  (6). 
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(J,  Ohatacles  Near  Track, — Assumption  of  Risk. — Contributory 
Negligence. — -Questions  for  Jury. — Whether  a  street  railroad  com- 
pany was  negligent  in  building  its  track  so  near  a  telephone  pole 
that  the  step  alongside  of  a  summer  car  passed  within  twelve 
or  thirteen  inches  of  such  pole,  and  whether  a  conductor  who, 
while  in  the  discharge  of  his  duties,  had  passed  such  i)ole,  in  the 
daytime,  many  times  a  day  for  several  weelcs,  and  who  was  in- 
jured thereby  while  discharging  his  duties,  assumed  the  rislv  of 
the  dangers  thereof,  and  whether  such  conductor  was  guilty  of 
contributory  negligence  with  respect  to  his  passing  such  iK)Ie, 
are  questions  for  the  jury.  New  York,  etc.,  R.  Co.  v.  Ostman,  14(5 
Ind.  452,  and  Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  distin- 
guished.   Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 520  (8) . 

7.  Construction  of  Road. — Safe  Place. — ^A  street  railroad  company 
Is  under  the  duty  of  anticipating  the  movements  of  its  employes 
in  the  discharge  of  their  duties,  and  of  constructing  its  road  with 
reference  thereto. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 539  (9). 

8TBBET&- 

See  Municipal  Oqbpobations. 

SUBSIDIES— 

See  Highways;  Municipal  Gobporations. 

STJBETYSHIP  AND  GUABANTY— 

See  CoNiBACTs;  Principal  and  Subett. 

SUBPBISB— 

See  New  Tbeai^  8. 

TAXATION— 

Tax  lists  as  evidence,  see  Evidence,  1,  14;  Vannice  v.  Dungan,  27. 

Foreclosure  of  tax  lien  by  purchaser,  see  Pleading,  70 ;   Holhrook 

V.  Kunz,  260,  262  (1). 
"Residence,"  see  Wobds  and  Phbases,  1 ;  Brookover  ▼.  Ease,  102, 

105  (3). 

1.  Ward's  Property.— flf<fi*«.— The  situs  for  taxation  of  the  per- 
sonal property  of  an  insane  ward  is  the  place  where  such  ward 
resides.  Brookover  v.  Ease,  102, 105  ( 1 ) . 

2.  Sales  for  Less  Than  Amount  Due. — Appeal. — ^That  the  land  in 
controversy  was  sold  for  less  than  the  amount  of  delinquent  taxes 
due,  does  not  destroy  the  purchaser's  lien  for  the  sum  paid ;  and 
the  owner  cannot  be  heard  to  object  to  the  Hen  for  that  reason. 

Holhrook  v.  Kunz,  260, 264  (2). 

3.  Taa  Deeds. — Liens. — Evidence.— The  introduction  in  evidence 
of  the  ordinary  tax  deed  is  prima  facie  sufficient  to  establish  the 
holder's  right  to  a  lien  on  the  described  land  for  the  sum  paid. 

Holhrook  v.  Kunz,  260, 264  (3). 

4.  Tax  Deeds. — Evidence. — RegvJarity  of  Sales. — ^The  collection  of 
city  taxes  is  governed  by  §4247  Burns  1001,  §32a3  R.  S.  1881,  and 
§10429  Burns  1908,  Acts  1891.  p.  199,  §254 ;  and  a  tax  deed  ex- 
ecuted by  the  city  treasurer  is  prhna  fane  evidence  of  a  Hen  for 
the  amount  paid.  Holhrook  v.  Kunz,  260, 264  (4) . 
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5.  Liens, — Discharge. — Payment. — ^The  only  way  to  discharge  a  tax 
lieQ  is  to  pay  it  ifo^&rooit  v.  iCi/nz,  200, 265  (5). 

6.  Tax  Deeds, — Descriptions, — Liens. — Evidence. — ^A  purchaser  at 
a  tax  sale  does  not  lose  his  right  to  a  lien  on  the  lands  purchased, 
though  the  evidence  shows  that  the  description  in  the  tax  deed 
and  in  the  alleged  owner's  deed  is  imperfect,  where  it  is  conceded 
that  the  alleged  owner  really  owns  land  in  the  vicinity,  which  is 
subject  to  taxation,  and  on  which  the  taxes  have  not  been  paid. 

Burkam  v.  Kunz,  655. 
TEKDEB— 

Bills  of  Exchange. — Insurance. — A  bill  of  exchange  convertible  at 

any  bank  does  not  constitute  a  sufficient  tender,  on  rescission  of 

an  Insurance  policy,  for  the  return  of  premiums  received  thereon. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 351  (9). 

TEXT-BOOKS— 

Text-books  cited,  see  p.  xxviL 

TOBTS— 
See  Damages. 

TOWNS— 

See  ScHoous ;  Municipal  Cobfobations. 

TBIAL— 

Motion,  by  one  defendant,  for  Judgment  on  answers  to  interroga- 
tories, not  available,  on  appeal,  for  another  defendant,  see  Ap- 
peal, 2;  Indianapolis  8t.  R,  Co,  v.  Bolin,  266,  268  (3). 

Burden  is  on  drawer  of  check  to  prove  that  check  constitutes  pay- 
ment, see  Payment,  2;  Baughman  v.  Lotoe,  1,  5  (7). 

1.  Allegations  of  Complaint. — Proof  of, — In  an  action  for  damages 
caused  by  defendants'  negligence  in  the  use  of  their  automobile, 
it  is  not  necessary  for  the  proof  to  show  that  the  automobile 
was  as  large  as  it  was  alleged  to  be,  sulmtantial  proof  of  the  ma- 
terial allegations  only  being  required. 

Brinkman  v.  Pacholke,  662, 668  (5). 

2.  Burden  of  Proof. — Chattel  Mortgages. — Fraud. — ^The  burden  of 
proving  that  a  chattel  mortgage  is  fraudulent  as  a  trust  in  favor 
of  the  mortgagor  is  upon  the  party  alleging  same. 

Hamnck  v.  Hoover,  411, 414  (3). 

3.  Burden  of  Proof. — Towna. — Contracts  with  Offioers. — Special 
Findings. — In  an  action  by  a  town  trustee  for  coal  sold  and  de- 
livered to  the  town,  the  burden  is  ui)on  him  to  establish  an  im- 
perious necessity  therefor,  and  if  the  special  findings  fail  to  show 
such,  or  are  in  conflict  thereon,  he  must  fall. 

McNay  v.  Town  of  Lowell,  627, 635  (5). 

4.  Burden  of  Proof. — Insurance. — Beneficiaries. — Assignments, — 
In  an  action  by  the  designated  beneficiary  for  the  possession  of 
a  policy  of  insurance  providing  that  no  change  of  beneficiary 
"shall  take  efl'ect  until  indorsed"  on  the  policy,  the  burden  of 
proving  the  right  of  possession  thereto  is  upon  the  defendant; 
and  mere  possession  thereof  is  not  sufficient  to  defeat  the  desig- 
nated beneficiary's  right  thpreto. 

Stewart  V.  Owynn,  320, 324  (4),  325  (4). 
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5.  Burden  of  Proof, — Fraud, — Contracts. — ^The  burden  of  proving 
a  reply  of  fraud  to  an  answer  of  compromise  and  settlement  is 
upon  the  plaintiff.  Oipe  v.  Pittsburgh^  etc,  R.  Co.,  15(3, 161  (6). 

6.  Burden  of  Proof. — Contrihutory  Neffligence. — Railroads. — Cross- 
ing Accidents, — In  aii  action  for  the  killing  of  plaintiff's  decedent, 
by  reason  of  the  negligence  of  defendant  railroad  company  in 
running  its  train  at  an  excessive  and  prohibited  speed  within  the 
city  limits,  the  burden  of  showing  that  the  decedent's  view  of 
the  track  was  unobstructed  and  that  she  was  negllgait  in  fail- 
ing to  see  the  approaching  train,  is  upon  the  company,  but  all 
of  the  evidence  on  such  question  must  be  considered. 

WamsJey  v.  Cleveland,  etc.,  R,  Co.,  147, 151  (6),  155  (6). 

7.  Railroads. — Crossing  Aocidents. — Contributory  Negligence. — 
Failure  of  Proof. — Where  defendant  railroad  company  failed  to 
prove  the  surroundings  at  the  time  of  its  killing  of  decedent  by 
reason  of  running  its  train  at  an  excessive  and  prohibited  speed, 
it  is  not  entitled  to  a  peremptory  instruction  in  its  favor,  the 
burden  of  proof  on  such  question  being  upon  it 

Wamsley  v.  Cleveland,  etc.^  R,  Co., .147, 151  (7). 
8..  Burden  of  Proof. — Contributory  Negligence. — Under  §362  Bums 
1908,  Acts  1899,  p.  68,  the 'burden  of  proving  contributory  negli- 
gence, in  personal  injury  eases,  is  upon  the  defendant. 

Wamsley  v.  Cleveland,  etc.,  R.  Co.,  147, 151  (5). 

9.  Conclusions  of  Law. — Exceptions. — An  exception  to  the  conclu- 
sions of  law  upon  a  special  finding  of  facts  admits,  for  the  pur- 
poses of  such  exception,  that  the  facts  within  the  issues  have 
been  correctly  and  fully  found.      Hamrick  v.  Hoover,  411, 414  (1). 

10.  "Filing**  Papers. — Requirements. — ^The  proper  delivery  of  a 
legal  paper  to  the  person  whose  duty  it  is  to  file  same,  constitutes 
a  legal  filing  thereof. 

Hammond,  etc.  Electric  R.  Co.  v.  Antonia,  335, 342  (9) . 

11.  Instructions. — Erroneous  in  Favor  of  Appellant. — ^Appellant 
cannot  complain  of  erroneous  instructions,  where  the  errors  were 
in  his  favor.  Baughman  v.  Lowe,  1, 2  (2). 

12.  Instructions. — Erroneous  T/ieory.— In  an  action  against  a 
street  railroad  company  for  personal  injuries  sustained  by  the 
plaintiff  in  riding  his  bicycle,  at  night,  against  a  pile  of  brick 
negligently  placed  in  the  street  by  defendant,  instructions  framed 
uiKjn  the  theory  that  contributory  nefirllgence  is  a  matter  of  law, 
and  that  defendant's  negligence  consisted  in  failing  to  keep  the 
street  in  repair,  were  properly  refused. 

Kokomo  R.,  etc.  Co.  v.  Studebaker,  11, 13  (3). 

13.  Instructions. — Failure  by  Party  to  Produce  Evidence. — Bills 
and  Notes. — An  instruction,  in  an  action  on  a  note,  that  if  plain- 
tiff had  it  peculiarly  within  his  power  to  produce  a  witness  who 
knew  that  defendant  signed  or  did  not  sign  such  note,  and  he 
failed  to  produce  such  witness,  the  jury  had  the  right  to  infer 
that  the  evidence  of  such  witness,  if  he  had  been  produced,  would 
have  been  unfavorable  to  plaintiff,  is  correct. 

Closson  V.  Bligh,  14, 16  (2). 

14.  Instructions. — Evidence. — Appeal. — ^ITnder  the  act  of  1903 
(Acts  1903,  p.  338,  §§4-6,  §§664-666  Bums  1908)  parties  may  ap- 
peal by  including  only  that  portion  of  the  evidence  that  illustrates 
the  ruling  of  the  trial  court  such  act  being  remedial.  Roby,  J., 
concurring.     Abncy  v.  Indiana,  etc..  Traction  Co.,  53,  55  (2) ,  50  (2) . 
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15.  InHtrucHonn, — Curing, — Contributory  NegHffence. — Carriers. — 
An  iUHtructiou,  in  a  |)erm>iiu]  iujury  ease,  that  if  the  pasHOiger 
wan  guilty  of  any  act  coutrilmtinf?  to  his  injury,  he  cannot  re- 
cover, is  not  cured  by  an  instruction  that  if  the  evidence  as  to  the 
proximate  cause  of  the  iujury  is  evenly  balanced,  the  verdict 
should  be  for  the  defendant,  since  it  leaves  in  doubt  the  party 
on  whom  rests  the  burden  to  prove  contributory  negligence. 

Abney  v.  Indiana,  etc.  Traction  Co^  53, 58  (10). 

16.  Instructions. — Curing. — Erroneous  instructions  may  be  cared 
only  by  their  withdrawal. 

A  bney  v.  Indiana,  etc..  Traction  Co.,  53, 58  (11). 

17.  Instructions. — Evidence. — Statutes. — ^Where  the  instmctionB, 
but  not  the  evidence,  are  c-ontained  in  the  record,  and  one  of  such 
instructions  is  bad  under  any  evidence  admissible  within  the 
issues,  tlie  Judgment  will  be  reversed,  whether  the  appeal  was 
perfected  under  the  act  of  100,3  (Acts  1003,  p.  338,  §§4-6,  §§664- 
666  Bums  1008),  or  under  §01)1  HuruH  lOOS,  §650  R.  S.  1881. 

Abncg  v.  Indiana,  etc..  Traction  Co.,  53, 59  (12). 

18.  Instructions. — Weighing  Positive  and  Xegative  Evidenoe.r- 
Railroads. — Signals. — An  instruction  that  the  testimony  of  wit- 
nesses, under  siniliar  circumstances,  testifying  positively  to  the 
giving  of  signals  by  a  train,  is  entitled  to  more  weight  than  that 
of  persons  testifying  that  they  did  not  hear  such  signals,  is  prop- 
erly refused.  Cleveland,  etc.,  R.  Co.  v.  Wuest,  210, 215  (5). 

19.  Instructions  After  Verdict. — ^The  court  has  the  right  In  a  civil 
case,  even  after  a  verdict  has  been  returned,  but  before  the  Jury 
is  discharged,  to  withdraw  an  erroneous  instruction  and  to  resub- 
mit the  case  to  the  jury.  Broadstreety.McKamey,2^2{l). 

20.  Instructions. — Custody. — Duty  of  Clerk. — ^The  instructions  In 
a  case  are  presumed  to  be  in  the  possession  and  custody  of  the 
clerk,  and  the  presumption  Is  that  the  clerk,  upon  a  direction 
from  the  Judge,  properly  tiled  such  instructions. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 342  (10). 

21.  Instructions. — Filing  of. — Where  the  order-book  entry  recites 
that  "said  instructions  so  given  by  the  court  to  the  Jury  are  now 
ordered  filed  and  made  part  of  the  record  in  this  cause,"  the  In- 
stnictions  then  l)eing  set  out.  such  instructions  are  properly  a 
part  of  the  record  under  «544a  Bums  1005,  Acts  1903,  p.  338,  §1. 

Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335, 342  (11 ). 

22.  Instructions. — Refusal  of. — Where  the  case  has  been  fairly 
submitted,  upon  full  instructions,  the  refusal  to  give  other  In- 
structions, though  correct,  is  hnrmless. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 359  (16). 

23.  In  fit  met  ions. — Spen'/leness. — Objections. — Where  an  instruction 
is  corre<*t,  «o  far  as  It  g<^s.  it  is  the  duty  of  the  party  objecting 
thereto  to  present  one  which  is  complete  and  specific. 

A^etr  York,  etc.,  R.  Co.  v.  Flynn,  501, 503  (1). 

24.  Instructions. — Iloto  Considered. — Instructions  must  be  con- 
sidered as  a  whole.  Brinkman  v.  Pacholke,eG2, 671  (13). 

25.  Instructions. — Ifotr  Considered. — Instructions  In  a  case  must 
bo  considered  as  a  whole;  and  a  Judgment  should  not  be  reversed, 
where  an  eiTor  in  one  of  them  Is  not  misleading. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 58  (9). 
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26.  Instructions, — Remarks  of  Court, — ^The  criticism  that  the  court 
told  the  jury  that  the  several  paragraphs  of  the  complaint  were 

-  substantially  the  same,  is  not  well  taken,  where  no  such  state- 
ment appears  in  any  of  the  instructions. 

Louisville f  etc,.  Traction  Co.  v.  8hort,  570, 574  (5) . 

27.  Instructions, — Preliminary  Remarks. — ^A  preliminary  remark 
by  the  .judge,  that  the  law  imposed  upon  him  the  duty  of  instruct- 
ing the  jury  as  to  the  law  governing  the  case,  made  after  he  had 
read  the  instructions  requested,  and  before  reading  those  pre- 
pared by  himself,  is  not  misleading  nor  prejudicial. 

Baltimore,  etc,  R.  Co.  v.  Walker,  588, 595  (11). 

28.  Instructions. — Duplication. — It  is  not  erroneous  to  refuse  in- 
structions requested,  which  are  substantially  covered  by  those 
given.  Oil-Well  Supply  Co.  v.  Priddy,  200,  204  (2). 

Cleveland,  etc.,  R.  Co.  v.  Wuest,  210,  214  (4). 
New  York,  etc.,  R.  Co.  v.  Flynn,  501,  503  (2). 
Baltimore,  etc.,  R.  Co.  v.  Walker,  588,  594  (10). 
City  of  Laporte  v.  Henry,  197,  200  (3). 
Brinkman  v.  Pacholke,  662,  672  (15). 

29.  Instructions. — Duplication. — Contributory  Negligence. — Where 
the  court  has  Instructed  that  if  the  plaintiff  was  negligent  in  using 
the  sidewalk  alleged  to  have  been  defective,  and  that  her  injuries 
resulted  because  of  her  negligence,  she  cannot  recover,  a  refusal 
to  instruct  that  if  her  negligence  In  any  manner  contributed  to 
her  injury,  she  cannot  recover,  Is  not  erroneous. 

City  of  Whiting  v.  Eagan,  377, 378  (4) . 

30.  Instructions. — Applicahility  to  Evidence. — ^A  requested  instruc- 
tion Informing  the  jury  that  no  adverse  inference  should  be 
dra^n  against  plaintiff  for  his  failure  to  read  in  evidence  the 
deposition  of  another  party  to  the  action,  is  properly  refused  as 
not  applicable  to  the  evidence,  where  the  deponent,  though  named 
in  the  complaint  as  a  party,  was  never  served  with  process,  and 
never  appeared  to  the  action.  Clossony.Bligh,14,19  (5). 

31.  Instructions. — Applicability  of,  to  Evidence. — Appeal. — Under 
§691  Burns  1008.  §050  R.  S.  1881,  as  well  as  in  the  absence  of  a 
statute,  the  courts,  on  appeal,  where  the  evidence  is  not  in  the 
record,  will  consider  that  the  instructions  given  in  a  case  were 
applicable  to  the  evidence  produced. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 54  (1). 

32.  Instructions. — Inapplicability  to  ExMence. — Loss  of  Use  of  In- 
jured Horses. — Medical  Expenses, — An  instruction,  in  an  action 
against  a  city  for  injuries  to  horses  caused  by  the  obstruction  of 
a  street,  that  the  jury  should  not  consider  the  loss  of  the  use  of 
the  horses  or  the  expense  of  medical  attention,  is  inapplicable, 
where  evidence  as  to  such  matters  had  been  excluded  on  the  trial. 

City  of  Laporte  v.  Henry,  197, 200  (4) . 

33.  Instructions.  —  Inapplicability  to  Evidence.  —  Sales.  —  Specific 
Articles. — Implied  Warranty. — An  instruction  that  if  the  plaintiff 
bought  from  the  defendant,  a  dealer,  a  specific  brand  of  pipe, 
there  would  be  no  Implied  warranty  of  fitness  by  defendant,  is 
correctly  refused  as  tending  to  mislead,  where  the  uncontradicted 
evidence  showed  that  the  purchaser  ordered  such  pipe  without 
Inspection ;  that  it  was  properly  branded ;  that  the  quality  there- 
of could  be  determined  only  by  actual  use,  and  that  it  proved  in- 
sufficient when  tested  by  actual  use. 

OihWell  Supply  Co,  v,  Priddy,  200, 206  (5) . 
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34.  Instructions. — Applicability  to  Evidence. — Intemrltan  Railroads, 
— Defective  Brakes. — An  instruction  stating  the  duty  of  an  inter- 
urban  railroad  company  In  providing  brakes  is  not  inapplicable 
to  the  evidence,  where  such  evidence  showed  that  the  car  ran  150 
feet  after  the  brake  was  applied,  such  fact  being  evidence  of  a 
defect  Louisville,  etc..  Traction  Co.  v.  Short,  570, 575  (8). 

35.  Instructions. — Applicability  to  Evidence. — Contributory  Negli- 
gence.— An  instruction  that  if  the  plaintiff,  a  servant,  saw  or 
might  have  seen  the  defective  chisel  used  by  a  fellow  servant, 
and  which  caused  plaintlff*s  injury,  he  cannot  recover  because  of 
contributory  negligence,  is  inapplicable,  where  the  evidence  shows 
that  piaintiff  never  saw  such  chisel  before  the  injury. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 594  (8). 
30.  Instructions. — Applicability  to  Evidence. — Instructions  explain- 
ing the  master's  duty  to  use  ordinary  care  in  furnishing  safe 
tools,  the  servant's  assumption  of  risk,  and  the  master's  duty  to 
take  notice  of  the  tendency  of  tools  to  wear  and  become  defect- 
ive by  use,  are  not  inapplicable  to  the  evidence,  where  there* is 
evidence  tending  to  prove  such  facts. 

Baltinwre,  etc.,  R.  Co.  v.  Walker,  588, 596  (13). 

37.  Instructions. — Contributory  Negligence  in  Use  of  Defective 
Harness. — ^An  instruction  omitting  any  mention  of  plaintlflTs 
contributory  negligence  in  the  use  of  his  harness,  is  not  mislead- 
ing, where  such  instruction  was  conditioned  upon  the  proof  of 
other  elements  of  the  case  stated  in  other  instructions,  and  one  of 
such  other  instructions  stated  the  necessary  care  required  of 
plaintiff  in  furnishing  proper  hni-ness. 

BHnkman  v.  Pacholke,  662, 670  (10) . 

38.  Instructions. — Automobiles. — Speed. — Care. — ^It  Is  not  errone- 
ous for  the  trial  court,  in  an  automobile  negligence  case,  to  in- 
struct as  to  the  consideration  to  be  given  to  the  fact  of  speed, 
if  found  to  be  less  than  the  statutory  rate,  where  the  instruction 
further  outlines  the  duty  of  the  automobilist  to  use  proper  care, 
under  the  circumstances,  in  passing  plaintlflTs  buggy. 

Brinkman  v.  Pacholke,  662, 670  (11). 

39.  Instructions. — Using  Due  Care. — An  instruction,  in  an  auto- 
mobile negligence  case,  stating  that  if  plaintiflT  was  driving  along 
the  road  and  "using  due  care  for  his  own  safety,"  is  not  bad  for 
failing  to  define  the  meaning  of  "due  care,"  where  other  instruc- 
tions were  given  defining  negligence  and  contributory  negligence, 
and  the  care  required  from  plaintiff. 

BHnknmn  v.  Pacholke,  662, 671  ( 12) . 

40.  Instructions.  —  Automobiles. — Contributory  Negligence. — Care 
of  Harness. — ^An  instruction,  in  an  automobile  negligence  case, 
relating  to  the  fact,  if  found,  that  the  tugs  of  plaintlflTs  harness 
became  detached  from  his  buggy.  Is  properly  refused,  where  no 
reference  was  made  as  to  plaintiff's  negligence  In  connection  with 
their  attachment  thereto.        Brinkman  y.  Pacholke,  662, 671  (14). 

41.  Instructions. — Bicyclists.— Care. — Presumptions  as  to  Condition 
of  Streets. — ^An  Instruction  that  a  bicyclist  has  the  right  to  ride 
his  bicycle  on  the  streets  at  night  and  may  assume  that  the 
streets  are  not  obstructed,  and  that  he  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  so  doing.  Is  correct 

Kokomo  72.,  etc.,  Co.  v.  Studebaker,  11, 14  (4). 

42.  Instructions. — Bills  and  Notes. — Execution. — An  instruction. 
In  an  action  on  a  note,  the  execution  of  which  is  denied,  that  the 
jury  may  consider  any  evidence  offered  as  to  the  genuineness  of 
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the  signature,  but  that  the  mere  fact  of  reading  the  note  in  evi- 
dence constituted  no  proof  of  genuineness,  is  correct,  and  Is  not 
misleading,  where  another  instruction  told  the  jury  that  the  sig- 
nature on  the  note  might  be  compared  with  defendant's  signature 
introduced  and  admitted  to  be  genuine. 

Clo88onY.  Bliffh,  14, 18  (3). 

43.  Instructions, — Burden  of  Proof, — Contributory  Negligence, — 
An  instruction,  hi  a  personal  injury  case,  that  the  burden  of 
establishing  contributory  negligence  is  on  the  defendant,  is  cor- 
rect Louisville,  etc.  Traction  Co,  v.  Short,  570, 574  (7). 

44.  Instructions. — Burden  of  Proof, — "Satisfy." — ^An  instruction 
that  the  burden  is  on  plaintiff  to  "satisfy"  the  jury  that  the 
allegations  of  his  complaint  are  true,  is  not  misleading,  the  word 
"satisfy"  evidently  meaning  to  make  clear  or  to  remove  from 
doubt  Baltimore,  etc,,  R,  Co,  v.  Walker,  588, 698  ( 15) . 

45.  Instructions, — "Fair  Preponderance  of  the  Evidence," — It  is 
not  harmful  to  instruct  that  the  party  in  whose  favor  there  is  a 
"fair  prei)onderance  of  the  evidence"  is  entitled  to  a  verdict  the 
word  "fair**  being  practically  meaningless. 

Hammond,  etc..  Electric  R,  Co,  v.  Antonia,  335, 342  (12). 

46.  Instructions,  —  Damages.  —  Repetitions,  —  An  instruction  that 
plaintiff  is  entitled  to  recover  for  his  pain,  loss  of  eye,  disfigure- 
ment mental  and  physical  pain  suffered,  and  loss  of  service,  if 
the  facts  are  found  in  his  favor,  though  containing  repetitions, 
is  not  misleading.     Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 595  (12). 

47.  Instructions, — Damages. — Measure  of, — ^An  instruction  that  if 
the  plaintiff  has  proved  the  allegations  of  his  complaint  the 
Jury  should  award  him  such  damages  as  in  its  Judgment  will 
fairly  compensate  him  for  the  Injury  he  received,  not  to  exceed 
the  demand,  is  not  erroneous. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 597  (14). 

48.  Instructions, — Harmless, — Interrogatories. — ^An  instruction  as 
to  the  liability  of  an  automobillst  for  damages  on  the  theory  that 
he  had  time  to  slacken  the  speed  of  his  machine  after  knowledge 
of  the  plaintiff's  danger,  and  did  not  do  so,  is  harmless,  where 
the  answers  to  the  interrogatories  to  the  Jury  show  that  such 
automobillst  Increased  his  si)eed  after  such  knowledge. 

Brinkman  v.  Pacholke,  662, 669  (8). 

49.  Instructions.  —  Harmless,  —  Interrogatories,  —  Where  the  an- 
swers to  the  interrogatories  show  that  an  erroneous  instruction 
did  not  influence  the  verdict,  such  error  will  be  considered  harm- 
les&  Hammond,  etc.  Electric  R.  Co.  v.  Antonia,  335, 344  ( 14 ) . 

50.  Instructions, — Insurance, — Policy. — Place  of  Execution. — ^An 
instruction,  in  an  action  i;pon  an  Insurance  policy  that  if  the 
assured  made  an  application  for  a  policy  of  insurance,  and  paid 
the  premium  upon  the  policy  to  bo  Issued,  whose  terms  had  been 
agreed  upon;  that  such  application  had  been  forwarded  to  New 
York  for  acceptance  at  the  home  office  of  the  company,  and  that 
such  application  was  accepted,  and  the  policy  issued  and  returned 
to  its  Kentucky  agent  for  unconditional  delivery  to  assured  in 
Kentucky,  the  policy  would  be  governed  by  the  New  York  law, 
Is  correct    EquitaUe  Life  Assur,  Soc,  etc,  v.  Perkins,  183, 186  (3). 

61.  Instructions. — Interurhan  Railroads. — Sounding  Gongs  Between 
Streets. — An  instruction  that  if  the  niotorman  of  an  interurhan 
car  failed  to  sound  his  gong  between  the  street  crossings,  such 
fact  would  not  charge  the  company  with  negligence,  is  properly 
refused.  Louisville,  etc.  Traction  Co.  v.  Shorty  570, 575  (9) . 
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62.  Instnwtiornf. — lutcrurban  Railroads, — Operation  of  Cars  With- 
out Fenders. — An  instruction  that  it  does  not  constitute  negiigen(!e 
for  an  interurban  railroad  company  to  run  its  cars  without 
fenders.  Is  properly  refused. 

Louisville,  etc..  Traction  Co.  v.  Shorty  570, 575  (10). 

63.  Instructions. — Invasion  of  ProtHncc  of  Jury. — Weight  of  Evi- 
dence,— An  instruction  tliat  the  preponderance  of  the  evidence 
does  not  necessarily  lie  with  the  party  producing  the  greater 
number  of  witnesses,  but  that  it  dei)ends  upon  the  greater  weight 
of  the  evidence  in  view  of  the  facts  proved,  is  not  bad  as  an  inva- 
sion of  the  province  of  the  Jury. 

Hammond,  etc.  Electric  R,  Co.  v.  Antonia,  335, 343  (13). 

64.  Instructions, — Invasion  of  Province  of  Jury. — ^An  instruction 
that  if  the  Jury  "furtlier  find  defendants'  driver  was  far  enough 
away  to  stop  his"  automobile  and  thus  avoid  injuring  plaintiff, 
and  he  failed  to  do  so,  the  plaintiff  should  recover,  does  not  take 
the  question  of  defendants*  negligence  from  the  Jury,  where  the 
Jury  had  been  properly  instructed  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  the  allegations  of  his  complaint 

Brinkman  v.  Pacholke,  662. 670  (9). 

65.  Instructions, — Master  and  Servant, — Assumption  of  Risk. — An 
instruction  that  to  entitle  the  servant  to  recover,  he  must  show 
that  the  risk  of  the  defect  which  caused  his  injury  was  not  know- 
ingly assumed  by  him,  is  not  erroneous,  where  a  previous  part  of 
the  same  instruction  stated  that  the  servant  assumes  all  risks 
reasonably  Incident  to  the  service  so  far  as  the  hazards  thereof 
are  known,  or  of  which,  by  the  exercise  of  reasonable  care  he 
should  have  knowledge.  Parry  Mfg.  Co.  v.  Eaton,  81, 87  (3) . 

56.  Instructions. — Master  and  Servant. — Assumption  of  Risk, — 
Instructions  stating  that  the  ser\'ant  must  prove  by  a  prei)onder- 
ance  of  the  evidence  that  he  could  not,  by  the  use  of  ordinary 
care,  have  known  of  the  defect  by  which  he  was  injured,  and  that 
his  recovery  depended  uiK)n  his  ignorance  of  such  defect  after 
using  such  care,  are  not  erroneous  on  the  ground  that  they  permit 
the  Jury  to  return  a  verdict  for  such  servant  by  inferring  without 
evidence  that  he  did  not  assume  the  risk. 

Parry  Mfg.  Co,  v.  Eaton,  81, 88  (4). 

57.  Instructions, — Master  and  Servant. — General, — Particular, — 
Misleading. — An  IiiHtmctlon  correctly  containing  the  only  state 
of  facts  under  which  a  servant  can  recover  for  personal  Injuries, 
followed  by  an  in.<^tructi(m  containing  one  out  of  many  states  of 
facts  entitling  defendant  to  recover,  is  not  misleading,  where 
other  facts  entitling  defendant  to  recover  are  stated  In  other  in- 
structions. Parry  Mfg.  Co.  v.  Eaton,  81,  88  (5). 

58.  Instructions. — Master  and  Servint, — Safe  Place, — Continuing 
Duty. — Delegation  of. — An  Instruction  that  if  the  servant  was 
injured  because  of  the  nejrllirence  of  a  fellow  servant  In  placing 
a  bar  across  a  window,  the  plan  of  fastening  such  shutter  being 
proper,  the  defendant  should  recover,  Is  bad,  since  the  duty  of 
maintaining  a  reasonably  safe  place  In  which  servants  may  work 
is  continuing  and  cannot  be  delegated. 

Parry  Mfg,  Co,  v,  Eaton,  Rl,  89  (6). 

59.  Instructions. — Master  and  Servant, — Safe  Place. — Street  Rail- 
roads.— An  Instruction,  In  an  action  by  a  conductor  against  his 
street  railroad  company,  for  Injuries  received  by  a  collision  with 
a  telephone  pole  too  near  the  track,  that  if  plaintiff  did  not  know, 
and  by  the  use  of  ordinary  care,  could  not  have  discovered,  tha^ 


INDEX.  785 

TBIAIr— Continued. 

such  pole  was  so  close  that  it  was  dangerous,  plaintiff  should  re- 
cover, is  not  defective  for  not  stating  that  if  plaintiff  knew  or 
should  have  known  that  there  was  a  probabllty  or  possibility  of 
injury  therefrom  he  could  not  recover. 

Indianapolis  Traction,  etc,  Co,  v.  Holtsclaw,  520, 541  (10). 

60.  Instructions. — Master  and  ServanU — Assumption  of  Risk. — ^An 
instruction,  in  an  action  by  the  servant  against  his  master,  that 
the  servant  does  not  assume  risks  which  are  not  reasonably  and 
fairly  Incident  to  the  service  which  he  has  undertaken,  is  not 
misleading. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 541  (11). 

61.  Instructions. — Master  and  Servant. — Proof  of  Case. — ^An  in- 
struction, in  a  personal  injury  case,  that  the  plaintiff,  to  recover, 
must  establish,  by  a  prei)onderance  of  the  evidence,  that  he  re- 
ceived the  alleged  injuries,  or  some  part  thereof,  and  that  the 
alleged  negligence  of  defendant  was  the  proximate  cause  thereof. 
Is  not  a  mandatory  instruction,  and  when  considered  with  other 
correct  instructions,  fairly  presents  the  case  to  the  jury. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 542  (12). 

62.  Instructions. — Master  and  Servant. — Railroads. — Furnishing 
Safe  Tools. — ^An  instruction  that  defendant  railroad  company  was 
not  bound  to  inspect  a  single  tool  like  the  chisel  causing  the 
injury,  is  properly  refuseil,  where  there  is  no  showing  that  the 
injured  servant  knew  or  had  any  opportunity  to  know  of  the 
defect.  Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 504  (6) . 

63.  Instructions. — Assumption  of  Risk. — Notice  of  Defects. — ^An  In- 
struction on  the  question  of  the  servant's  assumption  of  risk, 
which  omits  entirely  the  servant's  knowledge  or  want  of  knowl- 
edge of  the  danger,  is  properly  refused. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 594  (7). 

64.  Instructions. — Ncpligence. — Con  tribntory. — Proximate  Cause. — 
Instructions,  in  a  personal  Injury  case,  stating  that  If  the  plain- 
tiff was  guilty  of  contributory  negligence  he  cannot  recover,  are 
erroneous,  since  such  negligence,  to  defeat  plaintiff,  must  be  a 
proximate  cause  of  the  injury. 

Abney  v.  Indiana,  etc..  Traction  Co.,  53, 58  (7). 

65.  Instructions. — Contiibntory  yegligence. — Carriers. — An  Instruc- 
tion, in  a  personal  injury  case,  that  if  the  plaintiff,  a  passenger  on 
an  Interurban  railroad,  was  guilty  of  any  act  that  contributed  to 
his  Injury,  he  cannot  recover,  is  fatally  erroneous  under  any  view 
of  the  evidence  admissible  in  the  case. 

Abney  v.  Indiana;  etc..  Traction  Co.,  53, 58  (8),  61  (8). 

66.  Instructions. — yegligence. — Alighting  from  Street-Car. — Inter- 
rogatories.— An  Instruction,  in  a  personal  injury  case,  that  the 
gist  of  the  action  is  negligence,  and  unless  the  jury  finds  by  a  pre- 
ponderance of  the  evidence  that  plaintiff's  injury  resulted  in  some 
manner  from  the  negligent  act  of  defendant,  the  verdict  should  be 
for  defendant,  is  not  harmful,  as  including  remote  acts  of  negli- 
gence, where  the  answers  to  the  interrogatories  to  the  jury  show 
that  the  car,  from  which  plaintiff  was  alighting,  was  started  with 
a  sudden  jerk,  thus  throwing  him  under  the  trailer  attached. 

Hammond,  etc.,  Eirctric  U.  Co.  v.  Antonia,  S^^y,  344  (15). 

67.  Instructions. — Proof  of  Ove  of  Several  Acts  of  Negligence. — 
Complaint. — Where  a  complaint  alleges  that  defendant  railroad 
company  causeii  a  collision,  injuring  plaintiff,  by  reason  of  its 
negligence  in  tlie  construction,  e<iuipment,  operation,  management 

Vol.  41—50 


786  INDEX. 

TBIAIf— Continued. 

and  control  of  its  railroad  and  the  trains  thereon,  an  instruction 

that  the  plaintiff  is  entitled  to  recover  upon  iiroof  of  one  of  such 

acts  of  negligence,  is  correct,  such  acts  being  several  and  not  joint 

New  York,  etc,  R.  Co.  v.  Flunn,  501, 503  (3). 

68.  Instructions. — Several  Acts  of  Negligence. — Proof  of  One. — ^An 
instruction  that  If  plaintiff  proves  one  of  several  acts  of  negli- 
gence alleged,  and  that  such  one,  Independent  of  the  others,  was 
the  proximate  cause  of  the  injury,  the  plaintiff  should  recover,  is 
correct  Louisville,  etc..  Traction  Co.  v.  Short,  570, 573  (4). 

69.  Instructions. — Contributory  Negligence. — Interrogatories. — Ap- 
peal.— An  instruction  stating  that  if  defendant  interurban  rail- 
road company  committed  the  negligent  acts  alleged,  and  saying 
nothing  of  contributory  negligence,  the  plaintiff  should  recover,  is 
erroneous;  but  such  error  is  not  reversible,  where  the  answers 
to  the  interrogatories  show  that  plaintiff  was  not  negligent 

Louisville,  etc.,  Traction  Co.  v.  Short,  570, 574  (6). 

70.  Instructions. — Peremptory. — When  Proper. — ^A  peremptory  In- 
struction for  defendant  may  properly  be  given,  where  the  plain- 
tiff fails  to  make  out  a  prima  facie  case,  or  where  a  verdict  for 
the  plaintiff,  if  given,  would  be  set  aside  as  unsupported. 

Wamsley  v.  Cleveland,  etc.,  R.  Co.,  147, 150  (2). 

71.  Instructions. — Peremptory. — Railroads. — Setting  Fires. — A  per- 
emptory instruction  should  be  refused,  where  plaintiffs  proved  by 
circumstantial  evidence  that  defendant  railroad  company,  by  the 
use  of  its  defective  spark-arrester,  set  fire  to  plaintiff*s  mill  and 
destroyed  it  Toledo,  etc.,  R.  Co.  v.  Sullivan,  390, 395  (3) . 

72.  Instructions. — Peremptory. — Evidence. — How  Considered.— In 
determining  whether  a  peremptory  instruction  for  defendant 
should  be  given,  the  court  should  consider  only  the  evidence  most 
favorable  to  the  plaintiff. 

Nelson  v.  Chicago,  etc.,  R.  Co.,  397, 399  (1). 

73.  Instructions. — Peremptory. — Contributory  Negligence. — ^A  per- 
emptory Instruction  for  defendant  on  the  ground  that  plaintiff 
was  guilty  of  contributory  negligence,  should  be  given  only  when 
the  undisputed  evidence  will  not  support  any  other  inference. 

Nelson  v.  Chicago,  etc.,  R.  Co.,  397, 309  (3). 

74.  Instructions. — Peremptory. — A  peremptory  instruction  for  de- 
fendant is  properly  refused,  where  there  is  some  evidence  sus- 
taining plaintiff's  allegations. 

Baltimore,  etc.,  R.  Co.  v.  Walker,  588, 594  (9). 

75.  Instructions. — Railroads. — Crossings. — Contributory  Negligence. 
— ^An  instruction,  in  a  personal  injury  case  which,  after  enumerat- 
ing particularly  the  care  required  of  a  traveler  in  attempting  to 
cross  a  railroad  track,  further  added,  that  the  law  required  plain- 
tiff to  use  that  degree  of  care  that  a  person  ''similar  to  him" 
would  use  under  "similar  circumstances,"  is  not  misleading, 
although  the  plaintiff  was  not  an  adult,  the  reference  evidently 
being  to  a  person  similarly  situated. 

CleV'Cland,  etc.,  R.  Co.  v.  Wuest,  210, 213  (3). 

76.  Instructions. — Railroads. — Setting  Fires. — Standard  of  Care. — 
Instructions  stating  that  railroad  companies  are  required  to  use  a 
high  degree  of  care  and  skill  to  prevent  the  escape  of  fire  from 
their  engines,  are  not  prejudicially  harmful,  where  other  parts 
of  the  instructions  correctly  state  that  ordinary  care  under  the 
circumstances  is  tlie  re<inirement,  such  high  degree  of  care  and 
skill  evidently  referring  to  the  equipment  of  the  locomotives  with 
spark-arresters.  Toledo,  etc.,  R.  Co.  v.  Sullivan,  390, 396  (5) . 
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77.  Instructions. — False  Imprisonment, — Burden  of  Proof. — ^An  in- 
structton,  in  au  action  for  false  imprisonment,  that  if  plaintiff 
was  imprisoned,  the  presumption  is  that  it  was  illegal,  and  that 
the  burden  of  showing  it  to  be  legal  is  upon  defendant,  is  correct 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701,  707  (9). 

78.  Instructions. — Misleading. — False  Imprisonment. — ^An  instruc- 
tion, in  a  false  imprisonment  case,  sustained  by  the  Supreme 
Court  decisions,  and  which  correctly  announces  the  legal  effect 
of  the  arrest  of  an  innocent  r)erson  by  a  private  Individual  with- 
out a  warrant,  cannot  be  held  to  be  misleading. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 708  (12). 

79.  Instructions. — Inapplicable  to  Evidence. — Railroads. — Detect- 
ives.— Authority  to  Arrest. — ^An  Instruction  that  a  detective's  em- 
ployment by  defendant  railroad  company  might  be  proven  by 
circumstantial  or  direct  evidence,  and  that  the  jury  might  con- 
sider the  nature  of  the  defendant's  business,  its  property,  and 
money  received  in  determining  such  question,  is  incorrect,  but 
not  reversible,  where  there  was  no  evidence  of  such  facts. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701,  708  ( 13) . 

80.  Instructions. — False  Imprisonment. — Railroads. — Detectives. — 
An  instruction  that  a  railroad  company  may  employ  agents  to 
procure  the  arrest  and  prosecution  of  persons  stealing  goods  or 
money  from  such  company,  but  if  such  agents  in  the  course  of  the 
employment  assault  and  imprison  an  innocent  person,  the  com- 
pany is  liable,  is  not  objectionable. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 709  (14). 

81.  Instructions.  —  Railroads.  —  Detectives.  —  Authority. — Instruc- 
tions, tendered,  stating  that  unless  the  detective  committing  the 
arrest  and  falsely  imprisoning  plaintiff  was  authorized  by  de- 
fendant railroad  company  so  to  arrest  and  imprison,  the  company 
would  not  be  liable,  were  correctly  refused. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701, 709  (15). 

82.  Interrogatories. — Motion  for  Judgment  on. — What  Considered. 
— On  a  motion  for  judgment  on  the  interrogatories,  only  the 
pleadings  and  such  interrogatories  and  their  answers  may  be  con- 
sidered. Lowden  v.  Pennsylvania  Co.,  614, 620  (6) . 

83.  Interrogatories. — Failure  of  Evidence  to  Support. — New  Trial. 
— Where  the  answers  to  the  interrogatories  to  the  jury  are  not  in' 
necessary  conflict  with  the  general  verdict,  an  assignment  in  the 
motion  for  a  new  trial,  that  some  qf  such  answers  are  not  sup- 
ported by  the  evidence,  presents  no  question. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 360  (18). 

84.  Interrogatories. — Assumption  of  Facts. — Facts  assumed  in  the 
interrogatories  to  the  jury  can  not  be  considered  as  established  by 
the  answers  thereto.  Mitchell  v.  City  of  Tell  City,  294,  29G  (3). 

85.  Interrogatories. — Contradictions. — Contradictory  answers  to  in- 
terrogatories do  not  establish  a  fact  in  Issue. 

Mitchell  V.  City  of  Tell  City,  204, 297  (4). 

86.  Interrogatories. — General  Verdict. — Conflict. — ^The  general  ver- 
dict prevails  (1)  where  the  answers  to  the  interrogatories  are  not 
in  irreconcilable  conflict  therewith,  and  (2)  where  the  answers 
irreconcilable  with  tli(»  general  verdict  are  tiiemselves  contra- 
dieted  by  otlier  answers. 

Cleveland,  etc.,  R.  Co.  v.  Wuest,  210,  212  (1). 
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87.  Resiccaring  Jury. — Amendments. — ^Where  an  amendment  to  the 
•  complaint  Is  i)ermitte<l,  ami  the  defendant  desires  the  Jury  to  be 

resworn,  it  is  such  defendant's  duty  to  ma  Ice  a  motion  therefor. 

Parry  Mfg.  Co.  v.  Eatotiy  81, 87  (2). 

88.  Jury. — Injunetion. — ^The  right  of  a  trial  by  Jury  does  not  exist 
in  suits  for  injunction,  though  the  trial  Judge  may  ask  the  opinion 
of  the  Jury  as  to  questions  of  fact,  the  answers  being  advisory 
only.  Small  v.  Binford,  440, 445  (3) . 

89.  Question  for  Jury. — Insurance. — Notice  of  Forfeiture. — Where 
assured  testified  that  he  received  from  the  company  no  notice  of 
the  forfeiture  of  his  ixilicy,  and  two  agents  of  the  company  pro- 
duced 8ei)arate  copies  of  such  notice,  wliich  were  materially  dif- 
ferent, the  question  whether  a  notice  of  forfeiture  was  mailed  to 
assured  is  for  the  jury. 

Equitable  Life  Assur.  8oc.,  etc.,  v.  Perkins,  183, 189  (6). 

90.  Question  for  Jury. — Reasonable  Time  for  Repairing  Defective 
Sidcicalk. — What  Is  a  reasonable  time  within  which  a  city,  after 
obtaining  knowledge  of  a  defect  in  its  sidewalk,  should  repair 
same,  is  a  question  for  the  jury. 

City  of  Huntington  v.  Stuver,  171, 175  (7). 

91.  Special  Findings. — Chattel  Mortgages. — Fraud. — Special  find- 
ings showing  that  a  chattel  mortgage  was  executed  upon  a  stock 
of  goods,  and  failing  to  show  that  there  was  any  agreement  that 
the  mortgagors  should  sell  such  stock  and  apply  the  proceeds  to 
their  ovm  benefit  or  that  they  were  selling  such  stock  without 
accounting  therefor  to  the  mortgagee,  or  that  the  assignee  of  the 
mortgagors  did  not  have  all  of  the  stock  so  mortgaged,  do  not 
show  that  such  mortgage  was  fraudulent. 

Hamrick  v.  Hoover,  411, 415  (4). 

92.  Special  Findings.— Failure  to  Find.— Effect.— The  failure  to 
find  an  alleged  fact  is  a  finding  against  the  party  having  the 
burden  of  proof  thereon.  Hamrick  v.  Hoover,  411, 416  (6). 

93.  Special  Findings. — Conclusions  of  Law. — Evidentiary  facts  in 
a  special  finding  will  l)e  disregarded,  and  where  the  findings  con- 
tain the  facts  essential  to  tlie  cause  of  action,  conclusions  of  law 
thereon  for  the  i)laintifl'  cannot  be  disturbed. 

Stewart  v.  Gxcynn,  320, 325  (6). 

94.  Special  Findings. — Motions  to  Modify,  Amend  and  Supplement. 
— Motions  to  modify,  amend  or  add  to  special  findings  are  not 
recognized  by  the  code;  and  the  overruling  thereof  does  not  con- 
stitute error.  Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 121  (1). 

95.  Special  Findings. — Mistakes  in. — Receipt  of  Money. — Demand. 
— Interest. — A  mistake  in  tlie  8i>ecial  findings  as  to  the  date  of 
defendant's  receipt  of  the  money  sued  for  is  immaterial,  where 
interest  on  such  money  was  correctlj'  coniinited  only  from  the  date 
of  demand,  the  date  of  which  was  correctly  found. 

Meridian  Life,  etc.,  Co.  v.  Eaton,  118, 121  (2). 

96.  Special  Findings. — When  Deemed  Amended  on  Appeal. — Re- 
formation.— Deeds. — Where  the  cross-complaint  alleged  that  the 
husband  and  wife  sold  the  premises  in  controversy  to  cross-com- 
plainant's grantor,  and  the  special  findings  show  that  the  husband 
sold  such  i)remlses,  the  conclusions  of  law  being  for  the  crosa- 
comi>lainant,  such  special  findings  will  be  deemed  amended  on 
appeal  to  show  that  both  sold  such  jiropertv. 

Radebaugh  v.  scanlan,  109, 118  (10). 
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97.  Special  Findings. — RcMdcnce, — Conclusions  of  Law. — A  special 
flnding  that  an  iusaiie  ward  resided  at  a  certain  place  is  a  find- 
ing of  fact,  and,  on  exwptiftns  to  the  conclusion  of  law  thereon, 
such  fact  must  be  taken  as  true.     Brookover  v.  Kase,  102, 105  (2). 

98.  Variance.  —  A  men dmcn  is.  —  Presv mptions.  —  Appeal.  —  Where 
there  Is  a  variance  between  the  pleading  and  proof,  which  might 
have  been  obviated  by  an  amendment  at  the  trial,  such  pleading 
will  be  deemed  amended  on  appeal. 

Oil-Well  Supply  Co,  v.  Priddy,  200, 205  (4). 

99.  Venire  de  .  Novo. — Defective  Verdict. — Sales. — Contracts, — 
Damages. — In  an  action  for  liquidated  damages  for  breach  of  a 
contract  for  the  sale  of  a  cash  register,  a  verdict  in  form :  "We 
the  jury  find  for  the  defendant  said  defendant  paying  forty  ($40) 
to  plaintiff  and  plaintiff  retaining  the  cash  register,"  is  fatally 
defective  on  a  motion  for  a  venire  de  novo. 

National  Cash  Reg.  Co.  v.  Price,  274, 277  (4). 

100.  Verdict. — General. — Effect. — ^A  general  verdict  for  plaintiff  is 
a  finding  for  such  party  upon  all  of  the  issues. 

Lowden  v.  Pennsylvania  Co.,,  614, 619  (4). 

101.  Oeneral  Verdict. — Effect. — Appeal. — ^A  general  verdict  for 
plaintiff  is  a  finding,  in  his  favor,  on  all  of  the  allegations  of  his 
complaint,  and  such  verdict  will  not  be  disturbed,  on  appeal, 
where  there  is  evidence  from  which  an  Inference  supporting  such 
verdict  may  reasonably  be  drawn. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701,  706  (6). 

102.  Verdict. — General. — Interrogatories. — ^The  answers  to  the  in- 
terrogatories to  the  Jury  control  the  general  verdict  only  where 
irreconcilable  therewith  under  any  supposable  evidence  admis- 
sible within  the  issues.    Loicden  v.  Pennsylvania  Co.,  Q1^,Q1S  (1)." 

103.  Verdict.  —  General. — Interrogatories. — Conflict. — How  Deter- 
mined.— ^The  court  in  determining  whether  the  answers  to  the 
interrogatories  to  the  jury  control  the  general  verdict,  should  con- 
sider the  pleadings,  the  general  verdict  and  the  Interrogatories 
and   answers.         Rohbins  v.  Ft.  Wayne  Iron,  etc.,  Co.,  557, 558  ( 1 ) . 

104.  Verdict.  —  General.  —  Interrogatories.  —  Inferences. — ^The  an- 
swers to  the  interrogatories  to  the  jury  control  the  general  ver- 
dict only  when  they  are  in  irreconcilable  conflict  therewith  upon 
any  supposable  state  of  the  evidence  within  the  issues,  all  reason- 
able Inferences  being  indulged  In  support  of  the  general  verdict, 
and  none  In  favor  of  such  answers. 

Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  520, 526  (2). 

105.  Request  for  Jury  Trial. — Complaint. — Paragraphs. — Equity.^— 
Where  a  complaint  consists  of  two  paragraphs,  one  of  which  con- 
stitutes an  action  at  law,  and  the  other  a  suit  In  equity,  a  request 
"to  submit  said  cause  to  a  jury  for  trial"  Is  properly  overruled. 

Watt  V.  Barnes,  46(5, 468  (3). 

106.  Jury. — Contracts. — Reformation. — Where  a  complaint  consists 
of  two  paragraphs,  one  for  money  due  upon  a  contract,  the  other 
for  a  reformation  of  the  contract  and  for  a  money  judgment,  the 
first  paragraph,  upon  proper  request,  must  be  submitted  to  the 
jury  for  trial,  and  the  second  one  is  triable  by  the  court  alone. 

Watt  V.  Barnes,  466,  460  (4),  470  (4). 

107.  Verdict.  —  General.  —  Interroga  tories.  — Railroad  s. — Highway 
Crossings. — Contrihutory  Negligence. — An  answer  to  an  interroga- 
tory. In  a  railroad-  and  highway-crossing  case  that  deceased,  as 
he  approached  the  crossing,  had  his  cap  pulled  down  over  his 


790  INDEX. 

TBIAlr—Gontinued. 

ears,  ilocs  not  constitute  such  contributory  negligence  as  to  over- 
throw a  general  verdict  for  plaintiff,  there  being  no  showing  that 
the  cap  interfered  with  the  decetlent's  hearing,  and  the  presumi)- 
tigns  being  in  favor  of  the  general  verdict. 

Wcudel  V,  Cleveland,  etc,  R.  Co.,  460, 463  (1). 

108.  Verdict.  —  General.  —  Interrogatories.  —  The  interrogatories 
overthrow  the  general  verdict  only  when  both  cannot  stand ;  and 
the  conflict  must  be  apparent  on  the  face  of  the  record,  and  must 
be  incapable  of  being  removed  by  any  admissible  evidence. 

Wendel  v.  Cleveland,  etc.,  R.  Co.,  460, 463  (2). 

109.  Verdict. — General. — Interrogatories. — A  general  verdict  con- 
trols the  answers  to  the  interrogatories  to  the  Jury,  where,  aided 
by  all  reasonable  intendments  and  inferences,  it  may  be  reconciled 
with  such  answers.    Lake  8hore,  etc.,  R.  Co.  v.  Brown,  435, 436  ( 1 ). 

110.  Verdict. — General. — Special. — ^Answers  to  Interrogatories  to 
the  Jury,  in  order  to  control  the  general  verdict  in  a  personal 
injury  case,  must  completely  negative  every  act  of  negligence 
alleged  in  the  complaint. 

Zeller,  McClellan  d  Co.  v.  Wrigh  t,  403, 405  ( 1 ) . 

111.  Verdict. — General. — Special. — Conflict. — Conflicting  answers  to 
interrogatories  to  the  Jury  nullify  one  another. 

Zeller,  McClellan  d  Co.  v.  Wright,  403. 407  (4). 

112.  Verdict. — General. — Special. — Facts. — Inferences. — Where  the 
facts  found  in  answers  to  interrogatories  to  the  Jury  are  such 
that  diverse  inferences  might  reasonably  be  drawn  therefrom,  it 
is  for  the  Jury  to  draw  such  inferences  also;  and  they  must  be 
stated  in  the  answers  in  order  to  control  the  general  verdict,  no 
inferences  being  drawn  as  against  the  general  verdict 

Zeller,  McClellan  d  Co.  v.  Wright,  403, 407  (5). 

113.  Verdict. — General. — Answers  to  Interrogatories. — Conflict. — 
Where  from  a  consideration  of  the  facts  provable  under  the  is- 
sues, the  answers  to  the  interrogatories  to  the  Jury  are  neces- 
sarily In  Irreconcilable  conflict  with  the  general  verdict,  the 
answers  control. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345. 354  (10). 

114.  General  Verdict. — Interrogatories. — Breach  of  Warranty. — Re- 
scission.— Insurance. — Where  the  answers  to  the  interrogatories 
to  the  Jury,  in  an  action  on  an  insurance  policy,  show  that  the 
assured's  application  contained  certain  untrue  statements;  that 
the  company's  agent  wrote  tfie  application;  that  assured  made 
no  false  answers,  andithat  assured's  glass  eye,  the  subject-matter 
of  one  alleged  breach,  was  plainly  visible  to  such  agent,  are  not 
in  necessary  conflict  with  a  general  verdict  for  the  beneficiary, 
since  the  agent  may  have  erred  in  writing  the  answers  in  such 
application,  his  shortcomings  being  chargeable  to  the  company. 

United  States,  etc.,  Ins.  Co.  v.  Clark,  345, 350  (13). 

115.  General  Verdict. — Interrogatories. — Presumptions. — ^A  general 
verdict  for  the  plaint ifl*  is  a  flnding  of  all  the  far-ta  favorable  to 
plaintlflC  provable  under  the  complaint;  and  no  presumptions  nor 
intendments  will  be  made  against  the  general  verdict  or  in  favor 
of  the  an.swers  to  the  Interrogatories. 

Mitchell  V.  Citg  of  Tell  City.  294. 295  (1). 

110.  Directing  Verdict. — Whore  the  plaintlfTs  evfdonoo  Is  such  that 
a  verdict  cnniiot  stand,  it  is  the  duty  of  the  c^urt  to  dire<*t  a  ver- 
dict for  defendant.         Oipc  v.  Pittsburgh,  etc.,  R.  Co.,  156, 161  (7). 
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TBUSTS— 

See  Banks  and  Banking  ;  Chattel  Mortgages. 

1.  Money  Collected  hy  Attorney. — Care. — Money  collected  by  an 
attorney  for  his  client  belongs  to  the  client;  and  in  taking  care 
of  such  money,  the  attorney  is  required  to  use  the  care  that  a 
prudent  and  diligent  man  would  exercise. 

Baughman  v.  Lotoej  1, 4  (3). 

2.  Money  Collected  by  Attorney, — Deposit  in  Attomey*s  Name. — 
Rights  of  Client. — Where  an  attorney  collects  money  for  his  client 
and  dei)08its  It'  in  a  bank  to  his  own  credit,  the  client  may  elect 
to  treat  such  deposit  as  a  trust  fund,  or  hold  the  attorney  per- 
sonally resiwnsible  for  the  amount.      Baughman  v.  Lowe,  1, 4  (4). 

3.  Folloicing  Funds. — A  trust  fund  may  be  followed  and  recovered 
wherever  It  can  be  identitied.  except  in  the  hands  of  a  bona  fide 
purchaser  without  notice:  but  if  the  fund  be  money  it  may  be 
recovered  if  it  can  be  traced  into  any  specific  fund. 

Shopcrt  V.  Indiana  Nat.  Bank,  474, 477  (3). 
VABIANCE— 

See  Mechanics'  Liens,  15;   Trial,  98. 

VENDOB  AND  FUBCHASEB— 

See  Easements. 

Misrepresentations  as  to  Amovnt  of  Land  Conveyed. — Where  the 
vendor  misrepresented,  to  the  purchaser,  the  boundaries  of  his 
land,  and  falsely  ropresenteil  that  the  tract  sold  contained  35.70 
acres,  whereas  It  really  contained  but  29  acres,  a  verdict  for  the 
proportionate  value  of  the  shortage  will  not  be  disturbed. 

Petrie  v.  Ludtcig,  310, 315  (5). 

VENIBE  DE  NOVO— 

See  Trial,  99. 

VEBDICT— 

Sec  Trial,  86,  99-116. 

Api)ellant  cannot  be  heard  to  complain  that  verdict  is  too  small, 

see  Appeal,  76;   Broadstreet  v.  McKamcy.  272,  273  (2). 
Instructions  after,  see  Trial,  19;  Broadstreet  v.  McKamey,  272  (1). 

WAIVEB— 

See  Appeal;    Insurance. 

By  failure  to  discuss  errors  on  appeal,  see  Appeal,  17-28. 

WALLS— 

See  Party  Walls. 
WABBANTY— 

See  Insurance;   Sales. 

Counterclaim  for  damages  for  breach  of,  see  Pleading,  79;    Oil- 

Well  .Supply  Co.  v.  Priddy.  200,  202   (1). 
Instructions  as  to  implied,  see  Trial,  3^i;    Oil-Well  Supply  Co.  v. 

Priddy,  200,  2m  (5). 

WATEBS— 

Injunction  to  remove  obstrnHion  to  watercourse,  see  Pleading,  77: 
Cassidy  v.  Johnson,  69(i,  699  (1). 
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WILLS— 

See  Decedents'  Estates. 

1.  Election. — Widow, — Real  and  Personal  Property, — To  retain  a 
devise,  the  widow  is  not  required  to  file  an  election  to  take  under 
the  husband's  will,  but  prior  to  1907  (§3045  Bums  1908,  Acts 
1907,  p.  73)  a  widow,  in  order  to  take  a  bequest  thereunder,  was 
required  (§3025  Burns  1908.  Acts  1891,  p.  404)  to  file  her  written 
election  with  the  clerk  within  ninety  days  after  the  probate  of 
such  will;  and  the  fact  that  the  devise  and  the  bequest  were 
made  in  the  same  item  of  the  will  made  no  difference. 

Block  V.  Butt,  487. 488  (2). 

2.  Legacies,— Charge  to  Pay  Debts. — Creditors*  Rights. — ^Testators 
have  the  right-  to  charge  the  payment  of  their  debts  upon  certain 
legatees ;  but  charges  to  pay  so  made  do  not  affect  the  rights  of 
the  creditors  to  be  paid.  Whitman  y.  Whitman.  9&,  101  (2). 

3.  Legacies.— Charges  to  Pay  Debts.— A  will  bequeathing  to  testa- 
tor's wife  one-third  of  the  testator's  property  as  soon  as  it  can  be 
converted  by  the  executor  into  money,  one-third  to  testator's 
nephew  "after  the  payment  of  [testator's]  debts,"  and  one-third 
to  certain  otJier  designated  persons  "after  the  payment  of 
[testator's]  debts,"  gives  to  the  widow  one-third  of  the  gross 
amount  of  such  estate,  and  to  the  other  legatees  the  remaining 
two-thirds  subject  to  the  payment  of  all  of  testator's  debts. 

Whitman  v.  Whitman,  99, 101  (3). 

4.  **Will  and  Bequeath.**— Property  Conveyed  by. — A  will  in  form: 
"I  will  and  bequeath  •  •  •  the  residue"  of  my  estate  to  a 
towTi  for  school  purposes,  carries  all  of  testator's  property — botli 
personal  and  real — left  undisposed  of  by  former  provisions  of  the 
will,  the  word  "will"  being  more  technicjilly  applicable  to  real 
property.  Ba  rker  v.  Town  of  Petersburg,  447, 449  ( 1 ) .  - 

5.  "Residue." — ^The  word  "residue"  includes  all  of  the  property 
remaining  undisposed  of  by  other  provisions  of  a  will,  a  partial 
Intestacy  never  being  presumed,  where  the  language  does  not  com- 
pel such  construction.    Barker  v.  Town  of  Petersburg,  447, 450  (2). 

6.  For  Erection  of  School  Building. — Beneficiaries. — IndeflnUeness. 
— A  clause  in  a  will  giving  the  residue  of  testator's  estate  to  a 
town  "for  the  erection  of  a  public  school  building  in  said  town," 
is  not  void  on  account  of  the  indeflniteness  of  the  beneficiaries. 

Barker  v.  Town  of  Petersburg,  447, 451  (4). 

7.  Devises.— '""Die  Without  an  Heir.'*— A  will  devising  to  testator's 
wife  a  life  estate  in  testator's  property,  remainder  to  a  certain 
son  in  case  he  survived  such  wife,  and  If  he  did  not  so  survive 
her  and  should  "die  without  an  heir,"  then  over,  does  not  give 
to  such  son's  wife  any  interest,  where  he  predeceased  such  ^e^ 
the  word  "heir"  evidently  meaning  a  child,  or  its  descendants. 

Duzan  v.  Chappel,  651, 653  (1). 

8.  Vesting  of  Estates. — In  the  absence  of  a  clear  intention  to  the 
contrary,  estates  devised  will  be  held  to  vest  at  the  earliest  pos- 
sible moment;  and  such  Intention  cannot  arise  by  inferoice  or 
construction.  Duzan  v.  Chappel,  651, 664  (2) . 

9.  Remainders. — Vested. — Contingent. — Remainders  will  be  consid- 
ered vested,  where  the  language  used  in  a  will  is  capable  of  such 
construction.  Duzan  v.  Chappel,  651,  €54  (3) . 

10.  Death  of  Dcrifire. — Remainders. — Time  of  Vesting. — ^Where  a 
testator  devised  to  his  widow  a  life  estate,  remainder  to  bis  son, 
and  if  the  sou  should  die  without  children,  then  over,  the  vesting 
of  the  estate  lias  reference  to  the  death  of  such  soii  within  the 
lifetime  of  the  widow.  Duzan  y,  Chappel,  G61,^^  (4). 


INDEX.  793 


WILLS— Continued. 


11.  Life  Estates, — Remainders. — Death  of  Remainderman, — Time 
of, — ^A  will  devising  a  life  estate  to  testator's  widow,  remainder 
to  his  son  "if  he  should  outlive'*  such  widow,  but  if  said  son 
^should  die  before"  said  widow,  then  over,  and  if  said  sou  '^should 
die  without  an  heir,"  then  over,  gives  the  fee  simple  to  such  son 
in  case  he  survives  such  widow.      Duzan  v.  Chappel,  051, 654  (5). 

'WINDOWS— 
See  Party  Walls. 
WITNESSES— 
See  Evidence. 

1.  Competency, — Decedents*  Estates, — A  claimant  against  a  dece- 
dent's estate  is  not,  under  $521  Bums  1908,  $498  R.  S.  1881,  a 
competent  witness,  on  his  own  initiative,  as  to  anything  which 
occurred  in  the  lifetime  of  decedent;  but  the  judge  in  his  dis- 
cretion may,  under  §52(5  Burns  1908.  Acts  1883,  p.  102,  §1,  require 
such  claimant  to  testify.  Miedreichy,Frye,Sn,SW  (2), 

2.  Attorney  and  Client. — Decedents*  Estates, — Insane  Persons, — 
An  attorney  employed,  by  an  insane  person,  to  institute  proceed- 
ings to  restore  such  person  to  sanity,  is  not,  under  §521  Bums 
1908,  §498  R.  S.  1881,  a  competent  witness  to  testify  upon  his  own 
initiative,  to  such  service  in  an  action  against  such  person's  es- 
tate, for  attorney's  fees;  and  where  his  testimony  constitutes 
the  entire  evidence  in  support  of  his  claim,  it  is  not  discretionary 
with  the  trial  judge,  under  §526  Burns  1908,  Acts  1883,  p.  102,  §1, 
to  call  such  attorney  as  a  witness. 

Miedreich  v.  Frye,  317, 319  (3). 

3.  Impeachment. — Methods, — Witnesses  may  be  Impeached  by 
showing  their  reputations  for  veracity  and  morality,  or  by  show- 
ing that  they  made  statements  contradicting  their  testimony. 

Nctc  York,  etc,  R,  Co,  v.  Flynn,  501, 506  (5). 

4.  Impeachment. — Laying  Foundation  for, — Before  a  witness,  testi- 
fying orally  or  by  deposition,  cau  be  im|>eached  because  of  his 
making  contradictory  statements,  he  must  be  aslced  concerning 
the  making  thereof,  the  time  and  place  being  specified,  and  be 
given  an  opportunity  to  deny  or  explain  same. 

A' eM?  York,  etc.,  R,  Co.  v.  Flynn,  501, 506  (0) . 

WORDS  AND  PHRASES-- 

"Machine,"  see  Statutes,  6. 

•*Filing"  papers,  see  Trial,  10;    Hammond,  etc..  Electric  R.  Co.  v. 

Antonia,  335,  342  (9). 
"Satisfy"  the  jury,  see  Trial,  44;  Baltimore,  etc.,  R,  Co.  v.  Walker, 

588,598  (15). 
"Fair  Preponderance  of  the  Evidence,"  as  use<l  in  instruction,  see 

Trial,  45;    Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  335,  342 

(12). 
•*Residue,"   see  Wills,   5;    Barker  v.   Toicn   of   Petersburg,  447, 

450  (2). 

1.  "Residence.** — Taxation, — "Residence,"  as  Hsed  in  tax  laws,  im- 
ports a  tiermanent  abode.  Brookover  v.  Kase,  102, 105  (3). 

2.  **8ale.** — A  "sale"  imports  a  contract,  upon  a  valuable  consider- 
ation, between  two  or  more  persons  for  the  transfer  of  property. 

Rodebatigh  v.  Scanlan,  109, 116  (5). 
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3.  **8oId" — ^The  word  "sold"  implios  a  contract  of  sale,  founded 
upon  a  valuable  consideration.    Uadchaugh  v.  iScanlatt,  unK  117  (U). 

4.  **Atteinpt." — ^The  word  "attempt"  imi>orts  the  i)erformance  of 
an  act.  to  carry  out  some  purpoise. 

Radebaugh  v.  Scanlan,  109, 117  (7). 

5.  **Conv€y,** — Deeds. — ^The  word  "convey"  imports  the  transfer  of 
property  from  one  to  another  by  means  of  a  writing,  and,  when 

<  applied  to  real  estate,  imiK)rt8  a  writing  under  seal. 

Radebaugh  v.  Scanlan^  109, 117  (8). 
a    *'8halV*— Factory  Ac*.— The  word  "shall,"  as  used  in   §<S02r> 
Bums  1908,  Acts  1809,  p.  231,  §5,  providing  that  the  factory  in- 
spector "shall"  require  that  elevators  be  kept  in  a  safe  condition, 
imports  that  they  shall  be  where  necessary  and  practicable. 

Reliance  Mfg,  Co.  v.  Langley,  175, 181  (7). 
7.    ** Detective.** — A  "detective"  is  an  officer  whose  duty  it  Is  to 
detect  crimes  and  apprehend  the  criminals. 

Grand  Rapids,  etc.,  R.  Co.  v.  King,  701,  70G  (7). 

WOBX  AND  LABOB— 

See  Pabent  aivd  Child  ;  Pubading,  41,  42,  71. 

Perfection  of  lien  for,  see  Liens;  Fleming  v.  Greener,  77,  79  (1). 

1.  Corporations.  —  Officers.  —  Evidence.  —  Evidence  showing  that 
plaintiflT,  who  was  an  officer  of  a  private  corporation,  was  so- 
licited by  a  director  of  the  company  who  was  the  majority  stock- 
holder thereof,  to  manage  the  corporation's  affairs,  and  that  in 
the  performance  thereof  plaintiff  did  common  labor  of  the  value 
of  $300,  such  labor  being  accepted  by  such  company,  entitles 
plaintiff  to  a  Judgment  for  such  amount. 

Huntington  Fuel  Co.  v.  Mcllvaine,  328, 331  (3). 

2.  Parent  and  Child. — Implied  Contracts. — ^A  foster  child  is  not 
entitled  to  compensation  from  his  foster  parents  for  work  and 
labor,  unless  the  services  were  rendered  with  the  expectation  of 
reward,  and  received  with  the  expectation  of  a  recompense. 

Waechter  v.  Walters,  408, 409  (1 ). 

3.  Parent  and  Child. — Implied  Contracts. — Damages. — Evidence. — 
Where  the  evidence  shows  that  plaintiff  was  received  into  dc^ 
cedent's  home  as  a  member  of  the  family,  no  agreement  l>elng 
made  as  to  com])ensation  for  services,  and  the  decedent  often 
expressed  to  others  an  intention  of  providing  for  plaintiff  in  her 
will,  and  said  uiwn  his  attaining  the  age  of  twenty-one  years, 
which  was  one  or  two  years  before  decedent's  death,  that  plain- 
tiff would  not  have  to  work  for  nothing,  a  verdict  for  $3,000  is 
excessive.  Waechter  v.  Walters,  408, 411  (2) . 
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